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PREFACE. 


At  the  present  day,  when  hiw  books  and  legal  publications  of 
all  kinds  are  showered  from  the  press  in  a  deluge,  and  no  law- 
yer, by  devoting  to  the  task  all  his  time,  would  be  able  to  read 
them,  the  announcement  of  a  new  work  of  the  class,  if  it  does 
not  demand  from  the  author  an  apology  to  the  profession,  does 
require  him  to  answer  satisfactorily  the  question.  Out  bono  f 

My  answer  is,  that  no  book  has  been  written  as  yet  which  fills 
the  vacancy  that  the  ^^  Code  Practice  and  Precedents"  was  de- 
signed and  aims  in  a  measure  to  supply.  It  is  in  no  sense  a 
merely  cumulative  work.  Its  purpose,  in  addition  to  inducing 
its  careful  study,  is  to  work  out  and  to  illustrate,  practically,  the 
Civil  Code  of  this  state  and  its  auxiliary  provisions,  by  con- 
structing therefrom  proper  Forms  and  Precedents^  with  such  di- 
rections and  instructions  as  will  teach  their  application  and  use 
*in  cases,  put  into  the  hands  of  the  lawyer  for  prosecution  and 
determination  in  court.  And  in  his  effort  to  accomplish  such 
task,  the  author  has  endeavored  to  incorporate  and  make  part  of 
his  work  his  practical  experience  of  many  years  at  the  bar  and 
on  the  bench,  working  out  results  by  the  methods  he,  in  practice, 
adopted,  and  upon  which  the  lawyer  who  may  study  them  will  be 
enabled  to  improve. 

The  fir^  part  of  the  work,  while  mainly  designed  for  Ohio 
lawyers,  and,  for  that  reason,  made  reliably  practical  in  this 
state,  is  intended  to  be  a  useful  assistant  in  all  states  which  have 
adopted  codes  of  civil  procedure  ;  and  it  will,  I  trust,  prove  valu- 
able in  such  code  states,  if  its  plan  and  method  be  observed,  and 
the  statutory  provisions  of  the  state  relating  to  the  same  subject 
matter  bo  consulted  to  determine  in  what  respect  changes,  to 
comply  with  the  requirements  of  such  legislation,  will  be  neces- 
sary. And,  in  fact,  in  view  of  the  constant  changes  made  by 
the  legislature  in  our  own  Code,  every  lawyer  should  examinr 
afresh  the  statutory  provisions  controlling  the  matter  in  hand  at 
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the  time  he  is  instituting  any  proceeding,  or  taking  any  legal 
steps,  or  giving  any  professional  advice,  involving  statute  law. 

The  second  part,  it  is  hoped,  may  prove  to  be  an  aid  to  the  pro- 
fession in  code  states  other  than  Ohio.  It  is  principally  devoted 
to  what  would  have  been  the  requisite  forms  of  the  various  ac- 
tons as  they  existed  before  the  enactment  of  the  Code,  and  to 
ivhat  were  cognizable  only  in  the  court  of  chancery,  by  adapting 
the  precedents  in  each  to  the  Code. 

Proceedings  before  justices  of  the  peace  and  in  the  probate 
court,  further  than  the  taking  of  appeals  from  their  judgments 
and  orders,  and  how  the  same  are  to  be  reviewed  upon  petition 
in  error,  do  not  come  Avithin  its  scope  ;  nor  is  it  designed  to 
supply  the  place  of  any  treatise  upon  Code  Pleadings,  Provis- 
ional Remedies,  Judgments,  Executions,  Homestead  Exemption, 
Habeas  Corpus,  Mandamus,  or  Quo  Warranto,  etc.  On  the  con- 
trary, if  it  do  not  fail  of  its  object,  the  study  of  such  special 
works  will  be  promoted  by  it. 

The  notes,  and  text  apart  from  the  Code  provisions,  are  de- 
signed, principally,  to  teach  and  illustrate  the  practical  applica- 
tion of  the  law. 

The  method,  especially  in  Part  One,  is  mainly  inductive.  The 
facts,  or  subject  constituting  a  cause  of  action,  are  given  to  the 
lawyer,  and  for  and  with  him  are,  in  the  form  of  a  civil  action, 
worked  through  courts  and  their  officers  to  a  final  conclusion  of 
the  matter  in  charge,  aided  by  the  employment  of  all  auxiliary 
proceedings,  with  the  statutory  provisions  and  decisions  of  the 
Supreme  Court  upon  them,  etc.  And  the  same  course  is  then 
pursued  as  to  defenses,  and  defending  against  such  actions  and 
proceedings,  and  how  parties  injuriously  aflFected  by  erroneous 
proceedings  of  a  court  are  to  seek  redress,  either  in  the  same,  or 
other  courts. 

Enough,  I  trust,  has  been  said  to  show  the  utility  of  such  a 
work,  the  only  question  being  how  well  or  imperfectly  it  is  exe- 
cuted. This  can  be  determined  alone  by  the  body  of  men  before 
whom  it  now  stands  for  judgment  of  condemnation  or  approval — 
the  Bar  and  the  Bench.  A.  Y. 
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INTRODUCTION. 


SiTOCBSS  in  the  practice  of  the  law  requires  that  the  lawyer  should 
b<>  able  to  make  his  knowledge  of  legal  principles  practically  available 
in  the  institution  and  conduct  of  actions  and  defenses  in  courts  of 
justice.  This  is  a  need  soon  realized  by  beginners,  and  by  those  com- 
ing to  the  bar  from  abroad.  Indeed,  it  is  felt,  in  a  greater  or  less 
degree,  by  every  one  during  the  whole  course  of  professional  life. 

The  writer's  opportunities  were  so  unfavorable  that,  when  admitted 
to  the  bar  shortly  after  coming  to  the  age  of  majority,  he  had  never 
attended  a  law  school,  or  spent  a  day  in  the  office  of  a  lawyer.  The 
first  he  entered  was  one  opened  for  himself,  and  which  next  day  was 
destroyed  by  fire  iu  the  conflagration  of  Chillicothe,  Ohio,  in  April, 
1852. 

Judge  Thurraan  had  then  recently  gone  upon  the  Supreme  bench, 
and  his  cases  came  into  the  hands  of  another,  who  employed  the  au- 
thor (we  then  had  the  common-law  actions  and  practice)  to  draft 
pleadings,  which  task,  with  the  aid  of  Tidd's  and  Chitty's  Practice, 
and  Chitty's  Pleadings,  Swan's  Practice  and  Precedents,  and  Wilcox's 
Forms,  was  undertaken.  How  to  put  in  practice  the  little  he  knew 
was  the  rugged  difficulty  encountered  at  the  threshold ;  and  still 
vividly  remembered  are  the  doubts,  fears  of  fatal  blunders  and  fail- 
ures, exposing  ignorance  and  causing  ridicule,  entailing  laborious  days 
au*l  wakeful  nights,  with  the  ghosts  of  demurrers  and  non-suits  enter- 
ing into  hLs  troubled  dreams,  and  hovering  over  his  bed  as  nightmares. 

Knowing  that  the  fruits  of  all  litigation,  however  trifling  or  impor- 
tant, v>r  protracted  and  exciting,  'with  all  its  incidents,  tame  or  tragic, 
were  fiiiully  embodied  in  a  prosy,  dry,  and  short  detail  called  the 
*•  Record" — the  authentic  history  of  the  essentials  of  the  suit — all  else 
but  fading  memory,  a  vanishing  mist,  no  time  was  lost  in  learning 
what  composed  such  record,  and  what  would  not  become  part  of  it 
unless  made  so  by  proper  legal  steps  being  taken.  Good  fortune  fa- 
vored our  court  with  a  derk,  at  that  time  serving  in  office,  who  had 
l>een  tfp{)ointed  by  the  judges  before  his  then  election,  and  whose 
father  and  brother  had  preceded  him  in  the  office,  and  in  which  he 
had  been  employed  from  youth;  and  then,  in  mature  raanhoo<I,  was 
an  example  of  Lord  Bacon's  illustration  :  "An  ancient  clerk,  skillful 
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in  precedents,  wary  in  proceeding,  and  understanding  in  the  business 
of  a  court,  an  excellent  finger  of  the  court,  many  times  pointing  the 
way  to  the  judge  himself" — the  late  Angus  Lewis  Fullerton,  recog- 
nized by  the  Supreme  judges  who  held  the  court,  and  the  bar  prac- 
ticing there,  to  be  the  first  of  all  the  clerks  in  Ohio.  He  spared 
neither  time  nor  pains  to  teach  the  then  inexperienced  begraner  all 
that  could  be  learned  of  practice  in  a  clerk's  office  properly  conducted 
and  kept.  This  alone  was  sufficient  to  give  confidence  and  courage, 
if  it  did  not  go  far  to  coufer  fitness  for  the  practice  itself. 

But,  on  July  1,  1853,  the  technical  learning  and  rules  of  pleading 
at  common  Jaw  and  in  chancery  were,  except  as  to  cases  then  pending, 
swept  away  by  the  taking  effect  of  our  present  Code  of  Civil  Pro- 
cedure. After  its  passage  and  before  it  took  effect,  it  was  carefully 
read,  with  the  report  of  the  commissioners  who  framed  it,  and  Van 
Santvoord  on  the  New  York  Code,  Jive  times,  and  the  writer  flattered 
himself  that  he  was  already  fitted  for  an  adept  in  practicing  it — 
though  by  no  means  thinking,  as  many  seem  to  do  now,  that  its  ob- 
ject is  merely  to  permit  any  thing  to  be  done,  in  any  manner. 

On  June  30,  1853,  a  large  railroad  contractor  failed  and  absconded. 
With  night  came  many  anxious  and  excited  creditors,  impatient  to 
bring  suits  and  attach  property  to  secure  their  claims.  At  midnight 
the  old  system  would  die,  and,  immediately  after,  the  Code  be  born. 
Petitions,  affidavits  for  attachment  and  garnishment,  forms  of  under- 
takings, notices  to  garnishees,  what  the  clerk  should  do,  directions 
under  the  Code  to  the  sheriff*,  etc.,  were  to  be  prepared.  The  doubts, 
the  embarrassment,  the  confusion,  the  uncertainties  and  hesitancy, 
■when  dispatch  was  imperative,  with  no  decided  case  to  guide,  and  Tidd, 
Chitty,  Swan,  and  Wilcox  inapplicable,  if  not  wholly  unreliable,  can 
not  now  be  fully  realized  by  the  Code  practitioner.  With  these  books 
upon  the  table,  the  exclamation  was:  "  Oh,  my  masters,  friends,  and 
guides,  are  you  all  dead  too — lying  there  before  me  on  the  cooling 
board?" 

The  experience  of  the  whole  bar  was  the  same — the  old  lawyer  as 
helpless  as  the  young — and  all  had  cases  to  bring  that  night.  There 
was,  during  those  distressing  hours,  occasion  for  the  employment  of 
the  recording  angel's  tears  to  blot  out  the  imprecations  on  the  Code, 
bestowed  upon  it  plentifully  by  the  Chillicothe  bar.  Subsequently, 
the  fruits  of  the  various  attachments  were  applied  pro  rata  to  the 
claims  of  the  many  creditors,  as  was  done  under  the  preceding  prac- 
tice, every  lawyer  fearing  to  attack  the  proceedings  of  the  others  lest 
his  own  should  be  held  fatally  defective.  It  was  by  the  teaching  of 
such  examples,  enforced  by  years  of  subsequent  experience  and  ob- 
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servatioQ,  that  fixed  in  the  author's  miud  the  conviction  of  the  neces- 
sity for  such  a  work  as  he  i)a8  now  prepared.  If  it  falls  short  of  what 
if  ought  to  be,  it  may  fuggett  :i  right  method  of  applying  in  practice 
legal  knnwletlge  and  attainments;  and  suggestion  is  often  better  for 
another  than  U)  work  out  and  fully  exhaust  a  matter  for  him  ;  it  en- 
ables him  to  develop  properly  his  ow^n  powers,  and  to  surpass  what 
the  originator  could  do. 

CODE  SYSTEM. 

The  system  of  pleading  prescribed  by  the  Code  of  Civil  Procedure 
is  that  of  statement  of  the  f acts  constituting  the  cause  of  action,  de- 
fens**,  or  reply  to  the  defense— /acJ«,  as  distinguished  from  evidence 
proving  those  facts,  and  from  averments  of  mere  condusions  of  law. 
In  some  instances  only  are  the  fomu  of  the  pleadings  prescribed,  as, 
for  example,  in  actions  upon  account*,  promissory  notes,  and  other  in- 
struments for  the  unconditional  patpnent  of  money ;  the  aitaching  to  the 
pleadings  (without  making  them  part  thereof)  of  copies  of  instruments 
evidencing  ind^iednesa,  and  upon  which  the  action  is  brought  or  the 
defense  founded ;  actions  for  the  recovery  of  Uie  poa$emon  of,  or  to 
'{itiet  Uie  title  to,  real  estate;  actions  of  replevin;  and  the  i)erformance 
of  conditions  precedent  in  contracts,  it  being  made  sufficient  to  aver 
that  the  party  has  duly  performed  all  the  conditions  thereof  on  his 
part  t<i  be  performed,  without  stating  the  jierformance  of  all  such  con- 
ditions by  enumerating  them. 

The  facts  to  be  alleged  in  pleadings,  generally,  are  uUiniate  facts, 
which  in  their  legal  effect  constitute  a  good  cause  of  action,  or  defense, 
or  replication  thereto — each  cause  of  action  and  defense  to  be  em- 
bniced  in  a  single  count.  When  such  a  pleading  is  read,  we  may  be 
certJiin  that  if  the  facts  alleged  in  it  are  established  by  sufiScient  com- 
petent evidence,  there  is  in  law  a  good  cause  of  action,  or  defiense,  or 
reply  to  such  defense ;  hence,  approved  precedents  in  pleading  are 
even  more  to  Ixj  relied  on,  as  containing  the  law  <»f  the  case,  than  re- 
ported decisions  of  courts  other  than  of  the  Supreme  Court  of  our  own 
state,  or  of  the  United  States  when  the  matter  is  federal  in  its  char- 
acter. They  may  be  the  embodied  illustration  of  many  rejwrted  de- 
cisions. Daniel  Webster  and  the  late  Justice  Willes  of  England,  who 
made  it  a  part  of  their  legal  education  to  copy  with  their  own  hands 
approve*!  precedents  in  pleading,  and  especially  in  actions  on  the  case, 
and  special  plea.",  are  examples  of  their  value  in  forming  the  lawyer. 

In  the  life  of  Lord  Chancellor  Eldon,  by  Twiss,  is  the  following 
(Vol.  I.,  p.  98): 

"  He  told  Mr.  Farrer  that  he  had  never  been  in  the  office  of  any 
•special  pleader  or  equity  draflsraan.     '  How  then,'  asked  Mr.  Farrer, 
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'did  you  acquire  your  knowledge  of  pleading?'  'Why/  answered 
Lord  Eidon,  '  I  copied  every  thing  I  could  lay  my  hands  upon.'  Two 
large  volumes  of  precedents,  thus  copied  by  him,  he  lost,  and  would 
often  regret.  He  supposed  he  had  lent  them  to  some  friend,  but 
could  not  recollect  to  whom.  Of  such  borrowers,  he  would  sometimes 
say,  '  That,  though  backward  in  accounting,  they  seemed  to  be  prac- 
ticed in  book-keeping.'"  And  from  this  it  would  seem  the  borrowers 
of  valuable  law  books  in  that  day  were  the  same  in  remissness  as 
those  of  the  present. 

And  under  our  code,  except  in  the  instances  above  given,  and,  per- 
haps, in  a  few  others,  every  pleading  is  made  up  of  a  statement  of 
the  ultimate  facts  which  constitute  the  special  case — cause  of  action, 
defense,  or  reply ;  and,  therefore,  requires  in  its  preparation  a  full  and 
accurate  knowledge  of  the  law  of  the  subject ;  and,  aided  by  such 
knowledge,  code  pleadings  may  be  brought  to  the  highest  attainable 
degree  of  perfection  as  a  system.  It  trains  the  lawyer  in  that  most 
essential  requisite  of  success, 

STATEMENT. 

He  first  states  his  facts  in  his  pleadings.  At  the  trial  he  is  guided 
by  such  pleadings  in  stating  the  evidence,  his  case,  and  the  law.  The 
power,  gift,  or  acquirement  of  statement  is  the  most  valuable  weapon 
or  shield  of  the  lawyer.  A  novice  is  likely  to  assume  that  it  is  v-  triv- 
ial matter,  a  mere  thing  of  course — easy  to  state  a  case ;  but  nothing 
is  more  difficult.  It  was  said  by  the  late  Henry  Stanbery,  a  model 
lawyer,  and  noted  for  his  felicity  and  power  of  statement,  that  he  had 
studied  and  practiced  it  from  the  beginning  of  his  professional  career, 
and  after  forty  years  of  constant  effort,  felt  still  his  deficiency  in  this 
great  requirement. 

Contrast  the  lawyer,  beginning  a  trial  to  a  court  or  jury,  who  begins 
by  saying  that  he  will  "  read"  his  petition  to  impart  a  knowledge  of 
what  he  claims,  with  the  one  who  arises,  and,  without  the  aid  of  a  pa- 
per, states  his  case  and  the  substance  of  the  evidence  by  which  he  will 
support  it,  in  so  clear  a  manner  that  all  understand  just  what  it  is  for 
which  he  invokes  judicial  aid.  He  has  predisposed  in  all  minds  a  con- 
viction of  the  truthfulness  and  justice  of  his  cause;  the  jury  take  it  as 
so  far  proven  that  it  will  require  a  great  deal  from  the  other  side  to 
change  their  minds  ;  and  the  court  that  now  hears  of  the  matter  for 
the  first  time,  feels  that  the  lawyer  knows  it  thoroughly,  and  is  dis- 
posed to  rely  much  upon  him — fearing  to  combat  his  views  lest  it  will 
expose  ignorance  on  the  part  of  tlie  judge.  The  mere  "reader"  of 
his  pleadings,  or  the  unskilled  in  statement,  will  be  regarded  by  court 
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and  jury  as  knowing  about  as  little  of  his  case  as  themeelves,  and  they 
will  look  upon  all  that  he  may  say  or  do  with  hesitation  and  doubt. 
The  unmethodical,  careless  pleader,  becomes  confused  and  unreliable  in 
his  knowledge  aud  application  of  legal  principles.  Good  precedents  in 
pleading  embody  all  the  law  of  every  part  of  the  case,  as  deduced 
fn>rn  reported  decisions,  whether  they  be  many  or  few.  They  teach 
the  law  by  example  and  illustration. 

An»l  whenever  the  facts  warrant,  and  the  insertion  of  a  few  words  in 
a  pleading  will  prevent  the  consideration  of  a  question  of  law,  they 
f  hould  be  employed,  as  real  questions  enough  will  arise  necessarily 
without  needlessly  occasioning  them.  The  law  applicable  to  every 
case  is  evolved  from  its  facts.  They  must,  therefore,  be  accurately  aa^ 
certain ed  and  kept  in  mind. 

STUDY  THE    CODE. 

Oue  great  object  of  this  work  is  to  induce  and  secure  </««  study  o(  the 
Code,  aud  its  provisions  are  arranged  and  annotated  with  that  end  in 
view.  It  serves  as  a  text.  To  use  knowledge  it  is  necessary  to 
have  knowledge.  It  is  essential  that  every  lawyer  should  be  well 
grounded  iu  the  principles  and  sUite  of  the  law,  by  "  keeping 
up  with  it,"  and  especially  to  know  the  law  involved  in  the  case  which 
he  undertakes  to  conduct  in  court.  He  must  be  master  of  the  Code. 
Yet,  if  the  bar  of  the  state  were  to  answer  how  long  it  has  been  since 
they  have  read  the  Code  consecutively,  or  made  a  study  of  all  its  pro- 
visions, it  is  apprehended  that  few  of  them  could  say  that  they  had 
given  special  consideration  to  it  for  years.  Certainly  they  have  not 
given  it  the  attention  formerly  bestowed  upon  Chitty's  Pleading,  and 
Mitford  and  Story's  Equity  Pleadings,  the  Eijuity  Draftsman  and  Cur- 
tis* Preccilents.  Many  of  the  profession  treat  the  Code  as  if  it  were 
but  the  substitution  of  empiricism  fur  science. 

LEGAL  PREPARATIOX. 

On  most  subjects  the  law  is  sufficiently  certain,  but  what  rule  or 
rules  apply  to  and  govern  a  given  state  of  farts  is  often  difficult,  and  a 
prevalent  source  of  error.  The/or^  of  every  case  must  bo  carefully 
ascertained  and  studied,  and  this  is  an  ever-recurring,  never  ceasiug 
labor  imposed  upon  the  bar  and  bench.  In  no  other  way  can  it  be 
learucd'vt'hat  Viey  are,  or  how  they  are  to  be  understood ;  but  when 
this  is  done  the  law  of  the  case  often  suggc?sta  itself  i»  one  who  has 
mastered  its  principles.  To  learn  the  facts  tito  lawyer  must  first  di- 
rect his  attention,  then  to  the  law  arising  out  of  them,  and  next  to  the 
mode  of  presenting  them  before  the  court  for  adjudication.     His  gen- 
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eral  study  should  be  of  standard  text-writers  (as  they  deduce  the  rules  of 
law  from  all  the  decisions  uponeachsubject),  including  works  which  treat 
of  topics  or  branches  of  the  law,  such  as  the  Statute  of  Frauds,  Trusts, 
Specific  Performance,  etc.,  aud  from  them  and  the  leading  cases  re- 
ferred to  by  their  authors,  get  a  full  and  clear  comprehension  of  juris- 
prudence, with  the  qualifications  of,  and  exceptions  to,  the  various  rules 
of  law  ;  then  he  should  learn  what,  if  any,  changes  have  been  made 
by  the  statutes  of  the  state,  and  what  his  own  Supreme  Court  has  de- 
cided. Such  statutes  and  decisions,  wherever  they  speak,  give  the  law 
that  must  govern  ;  or  if  the  matter  be  within  the  sphere  of  authority 
conferred  upon  the  federal  government,  the  legislation  of  the  Congress 
and  the  decisions  of  the  Supreme  Court  of  the  United  States,  are  of 
paramount  authority.  Where  such  legislation  aud  decision  are  silent, 
recourse  must  be  had  to  the  common  law,  as  decided  in  England,  or  by 
courts  under  English  authority,  and  in  the  several  states  of  the  Union. 
Some  questions  may  not  be  settled  in  our  state  by  legislation  or  by  the 
Supreme  Court,  and  the  law  elsewhere  be  in  conflict ;  that  is,  it  is  vari- 
ously determined  elsewhere.  Here  our  condition  and  recognized  needs, 
as  compared  with  those  of  the  places  where  such  questions  have  been 
judicially  considered,  must  be  taken  into  account,  aud  the  reason  of 
the  law  invoked. 

Such  cases,  as  they  arise,  should  be  brought  to,  and  the  law  declared 
by,  our  Supreme  Court,  as  the  certainty  of  the  law  in  nearly  all  such 
classes  of  cases  is  more  important  than  its  absolute  correctness ;  for, 
where  there  is  diversity  in  the  rule,  neither  determination  of  it  can 
work  great  injustice. 

The  lawyer  should  always  go  into  court  thoroughly  prepared  in  the 
law  pertaining  to  every  branch  of  hi?  case,  aud  properly  noted  in  his 
brief.  If  without  long  experience  at  the  bar,  and  the  case  be  an  im- 
portant or  difficult  one,  he  should  have  the  assistance  of  a  senior  law- 
yer of  ability  and  weight,  specially  fitted  for  the  trial  of  the  class  of 
cases  to  which  it  belongs.  The  young  practitioner  will  often  be  sur. 
prised  at  the  use  made  of  his  preparation — some  portions  of  it  not  used 
at  all,  because  it  does  not  become  necessary  to  do  so,  and  it  is  best  not 
to  make  it  a  subject  for  discussion  ;  or  when  required,  at  some  turn  of 
the  cause,  it  will  be  employed  with  skill  as  a  weapon  of  attack  or  de- 
fense. Tlie  preparation  and  labor  of  the  junior  counsel  often  gain  the 
case,  but  with  them  and  himself  alone  it  would  have  been  lost.  What  is 
said  rather  than  who  says  it  ought  to  weigh,  but  the  reverse  is  often 
the  case,  and  nowhere  occurs  more  frequently  than  in  court  in  the 
trials  of  actions.  The  rules  of  evidence  and  how  to  apply  them  every 
lawyer  should  have  "at  his  finger's  ends,"  as  frequent  and  long  d is- 
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ctmious  of  questioDii  upon  the  admistfibility  and  competency  of  evidence 
tihuuld,  as  much  as  possible,  l»e  prevente<l  by  a  court  which  regards  the 
dispatch  of  busiuess  as  of  paramount  necessity.  Hero  the  jx)wer  and  ef- 
fectiveness of  charsiatemeiit  come  pmminently  in  play.  Much  useless 
wasto  of  the  valuable  time  of  courts  would  l>e  avoide<i  if  lawyers  knew 
enou<;h  of  the  Code  and  the  law  to  teach  them  what  questions  not  to  make 
or  dis('u.>s. 

RELY  UPON   LEGAL  PRUfCIPLES,    RATHER  THAN'   UPOX   STERE  CASES. 

In  law,  and  in  the  preparation  of  cases,  ns  in  matters  of  physical 
science,  the  Baconian  or  inductive  method  should  be  employed.  Aris- 
totle's method  assumes  tlie  p)&session  of  full  knowledge  of  the  matter, 
and  how  to  prove  to  others  that  such  is  the  case.  The  Baconian  sys- 
tem assumes  that  the  subject  is  nut  known  or  understood,  and  teaches 
how  to  acquire  the  requisite  knowledge. 

Courts  are  important  business  organizations,  and  should  bo  made  ef- 
fective as  such.  They  are  not  designed  as  places  where  lawyers  and 
j  udges  keep  law  school  to  carry  on  their  legal  studies,  or  for  mere  de- 
bate. They  are  to  meet  the  pressing  needs  of  men,  whose  rights  are 
t»  l)e  as<-crtuined,  and.enforced  without  denial  or  delay. 

The  judge,  if  qualified  for  his  place,  is  well-grounded  in  the  law,  of 
which  he  will  have  a  good  understanding  so  eoon  as  the  case  is  prop- 
erly stated.  He  chiefly  needs  to  learn  the  facts,  and  much  of  the 
preparation  of  the  lawyer,  which  should  always  be  made  and  ready  to 
be  employed  if  occa.«ion  arise,  will  not  be  required  ;  but  this  is  a  re- 
lief, not  a  cause  for  mortification  to  him. 

If  the  court  and  the  lawyer  suppress  their  previous  knowledge,  fail 
to  call  it  to  their  aid,  fearing  to  trust  or  rely  upon  it,  and  keep  their 
reason  in  abeyance,  groping  for  and  taking  up  their  time  with  the 
reading  and  hearing  of  case  after  case,  all  the  elements  of  which  are 
not  the  same  as  that  on  trial,  which  differences  are  in  danger  of  being 
overlooked  or  unheeded,  much  valuable  time  will  be  wasted  to  little 
purpose,  and  the  danger  of  a  wrong  determination  of  the  case  in  hand 
greatly  increased.  Cases  can  only  furnish  aualogics  at  best,  and  dif- 
ferences in  cases  make  those  analogies  misUrading.  The  more  caseo, 
all  varying  ia  circumstance,  that  are  pro<Iucc(l,  the  greater  the  danger 
of  error,  if  they  are  to  guide  and  control,  owing  to  the  increased  num- 
ber of  imperfect  analogies  to  be  considered.  At  most,  cases  con  only 
evidence  and  illustrate  a  legal  rule  or  principle,  or  a  qualification  of, 
or  exception  to  it,  which  often  may  be  more  clearly  seen  and  bett«'r 
realized  and  applied  without  being  burdened  with  them.  Too  often 
they  are  but  unsafe  crutches  for  legal  cripples.  Besides,  many  re- 
ported decisions  arc  not  sound  law,  and,  if  they  are  not  those  of  our 
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own  Supreme  Court,  they  should  not  he  followed.  They  are  but  advi- 
sory, while  those  of  our  Supreme  Court  are  authority.  Who  at  the  bar 
or  upon  the  bench  has  failed  to  observe  how  differently  the  same  reported 
case  is  regarded  according  to  the  form  in  which  it  is  presented  ?  If  in 
a  newspaper,  wholly  disregarded ;  when  in  a  periodical,  quoted  apolo- 
getically, looked  at  askance,  and  not  mentioned  by  the  judge  in  his  decis- 
ion ;  but  when  bound  in  tanned  sheep-skin,  in  a  massive  volume,  ven- 
erated with  a  reverence  bordering  on  adoration,  and  quoted  with  an 
air  of  triumph,  and  made  by  the  court  the  solid  ground  upon  which  to 
place  its  feet.  The  lawyer  should,  as  a  rule,  only  refer  to  the  reports 
and  argue  his  cases. 

THE  LAW  CAN  NO  LONGER  BE  MASTERED  FROM  REPORTS. 

Owing  to  their  great  and  rapidly  increasing  number,  and  their  im- 
mense cost,  it  is  no  longer  possible  to  depend  upon  the  various  reports  as 
the  sources  of  the  law.  They  are  only  reliable  when  in  accord  with,  and 
true  witnesses  of,  the  law ;  and,  unless  in  the  hands  of  those  knowing 
how,  when,  and  for  what  to  use  them,  are  as  often  a  hinderance  as  a 
help — a  jack  o'lantern  as  a  beacon  light.  Of  course,  every  lawyer 
should  be  familiar  with  the  reports  of  the  Supreme  Court  of  his  own 
state,  and  of  the  United  States.  He  should  have  digests  of  the  others 
that  he  may  be  able  to  consult  them  when  necessary.  No  case  should 
be  relied  on  or  quoted  in  a  brief  without  examination  and  study  lest  it 
prove  to  be  a  weapon  for  the  adversary.  If  legal  principles  are  not 
kept  in  mind  as  a  touchstone,  and  do  not  guide  and  control  the  judg- 
ment, reported  cases  can  be  so  selected  and  multiplied  as  to  mislead. 
Implicit  reliance,  too,  upon  reported  cases,  tends  to  destroy  the  study  of, 
and  adherence  to,  legal  principles.  In  Harris'  Life  of  Ld.  Chancel- 
lor Hard  wicke  (vol.  1,  p.  246),  published  in  1847,  is  the  following: 
"  Some  of  the  arguments  of  the  Attorney-General "  (then  Sir  Philip 
Yorke)  "  contained  in  Strange's  Reports  are  quite  of  a  ])hi]()sophical 
character;  and  the  reasoning,  which  is  almost  entirely  from  fn-t^t  prin- 
ciples, is  often  of  the  highest  kind. 

"  In  Sir  Philip  Yorke's  timC;  lawyers  and  judges  were  far  less  bound 
by  precedent  than  they  are  in  these  days.  Hence,  on  the  one  hand, 
greater  inducements  were  held  out  to  argue,  and  to  decide  cases,  en- 
tirely from  principle,  and,  by  a  necessary  consequence  also,  to  study 
this  more  deeply,  and  to  cultivate  the  mind  more  assiduously  for  deal- 
ing with  pursuits  of  this  nature.  Had  Bacon  and  Hale  lived  in  these 
days"  (1847)  "of  multitudinous  decisions  and  reports,  and  new  acts  of 
parliament,  and  rules  of  pleading,  it  is  impossible  that  they  could  ever 
have  found  leisure  to  enter  so  much  into  the  world  of  general  literature; 
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to  store  their  minds  so  fullj  with  knowledge,  and  to  give  so  many  of 
their  researches  to  the  public." 

If  multiplied  reports,  new  acts  of  parliament,  and  rules  of  pleading, 
were  such  a  clog  upon  judicial  development  and  the  ad miaist ration  of 
the  law  in  1847,  in  England,  who  can  estimate  the  impediment  of 
crude  legislation,  chanj»es  of  systems  of  pleading,  and  the  accumulation 
of  Keports — State,  Federal,  English,  Irish,  Scotch,  Canadian,  and 
Colonial — in  1887  !  Cases  are  too  frequently  but  disjeda  membra  of 
the  law,  and  not  the  whole  law  of  the  subject. 

Dr.  Buckham,  in  his  work  on  Medico-Legal  Relations  to  Ineyin- 
ity  (p.  19-24),  gives  references  to  the  following  rulings  of  judges, 
the  cases  being  found  in  his  appendix  (pp.  221-250),  which  show  the 
confusion  liable  to  be  occasioned  by  authorities. 

1.  •'  General  insanity  would  necessarily  preclude  a  trial,  as  a  person 
in  that  condition  can  make  no  defense  whatever." — Bearddey,  C.  J. 

2.  "  That  you  are  of  unsound  mind,  I  believe,  but  that  is  no  reason 
why  you  should  not  be  punished,  as  an  example  to  others." — Rramr 
wU,B. 

3.  "  To  execute  an  insane  person  is  against  law,  and  of  extreme  in- 
humanity and  cruelty,' and  can  be  no  warning  to  others." — Ld.   Coke. 

4.  *'  To  relieve  from  responsibility,  insanity  must  be  absolute  ;  a  man 
must  know  no  more  than  an  infant,  a  brute,  or  wild  beast." — Tracy,  J. 

5.  **  Absolute  insanity  is  not  necessary  ;  if  the  prisoner  was  insane 
ufUh  reference  to  Vie  crime  charged,  it  is  sufficient." — Bearddey,  C.  J. 

6.  "  It  must  be  dearly  shown  that  the  accused  did  not  know  right 
from  wrong.  Partial  insanity  is  no  bar  to  responsibility." — English 
Judges  in  Conference. 

7.  "The  preceding  opinion  designated  exquisitely  inhuman  and  ab- 
surdly impracticable." — Ladd,  J. 

8.  "  The  test  lies  in  the  word  power.  Had  the  accused  power  to 
know  right  from  wrong,  and  had  he  power  to  adhere  to  the  former  and 
avoid  the  latter?" — Bracster,  J. 

9.  "  The  law  docs  not  recognize  uncontrollable  impulse  if  the  pris- 
oner knew  right  from  wrong." — Alderwn,  B. 

10.  "There  is  an  uncontndlablo  impulse,  or  irresistible  inclination 
to  kill,  which,  when  proved,   relieves  Irom  responsibility." — Oihton, 

a  J. 

11.  I' If  he  knew  he  was  committing  an  act  against  God  and  nature, 
he  b  responsible." — Ld.  Lyndhurti. 

12.  "  If  the  person  acted  under  uncontrollable  impulse,  notwith- 
standing his  knowledge,  the  act  was  nut  his  act ;  hence,  he  is  not  re* 
sponsible." — Shaw,  C.  J. 
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13.  "  Moral  insanity  is  held  to  be  a  good  defense  by  all  enlightened 
jurists." — Robertson,  J. 

14.  "Moral  insanity  is  not  a  good  defense.  It  is  a  most  startling, 
irresponsible,  and  dangerous  doctrine,  unknown  to  the  courts  of  last 
resort  in  either  Britain  or  this  country." — WiMiams,  C.  J. 

15.  "If  he  did  not  know  the  act  he  was  doing  was  wrong,  he  is 
not  responsible." — Tindal,  C.  J. 

16.  "  If  he  knew  the  act  was  wrong  at  the  time  he  committed  the  deed, 
he  is  responsible." — Parke,  B. 

17.  "  The  defense  must  prove  absolute  alienation  beyond  all  doubt, 
such  insanity  as  would  prevent  the  accused  from  knowing  that  murder 
was  a  crime  against  the  laws  of  God  and  nature,  and  there  is  no  other 
proof  of  insanity  that  will  excuse  murder  or  any  other  crime." — Sir 
James  Mansfield. 

18.  "  An  insane  man  can  not  commit  a  crime.  If  there  is  a  doubt 
of  the  insanity,  how  can  a  jury  say  a  sane  man  committed  the  crime? 
A  reasonable  doubt  as  to  insanity  should  avail  as  much  as  a  doubt  of 
any  matter  of  fact." — Crawford,  J. 

19.  "The  onus  of  proving  insanity  is  on  the  accused,  and  if  left  in 
doubt,  the  jury  should  convict." — Rolph,  B. 

20.  "The  onus  of  proof  of  insanity,  as  well  as  guilt,  rests  on  the 
state  after  the  presiimption  of  sanity  has  been  removed  by  the  defense." 
Gooley,  C.  J. 

21.  "The  proof  of  insanity  to  acquit  should  be  as  strong  as  the 
proof  of  guilt  to  convict." — Hornblower,  C.  J. 

22.  "  If  the  jury  entertain  a  reasonable  doubt  of  insanity,  they  ought 
to  acquit." — Doe,  J. 

23.  "A  preponderance  of  evidence  in  favor  of  insanity  should  ac- 
quit."— Shaw,  C.  J. 

24.  "  Whether  there  is  such  a  mental  disease  (dipsomania)  is  a 
matter  of  science  and  of  fact,  not  of  law." — Smith,  C.  J. 

25.  "  If  he  knew  the  act  was  a  crime  forbidden  by  law,  he  was  re- 
sponsible."— Ld.  Brougham. 

26.  "  There  is  no  legal  test  of  insanity.  When  the  judge  gives  a 
legal  test  of  insanity,  he  either  testifies  to  a  question  of  fact,  or  the  ex- 
pert witness  has  testified  to  a  question  of  law.  Thus  the  law  is  brought 
into  conflict  with  itself." — Doe,  J. 

27.  "The  introduction  of  medical  opinions  and  theories  in  the  sub- 
ject of  insanity  has  proceeded  upon  the  vicious  principle  of  considering 
insanity  a  disease." — Ld.  Chan.   Westbury. 

28.  "  Judges  and  lawyers,  profoundly  ignorant  of  insanity,  have  in- 
vaded the  province  of  medical  expert?,  the  [)ruvince  of  those  who  know 
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all  that  is  known  on  the  subject,  and  for  legal  tests  use  cxpl<>«ie<l  nbso- 
lete  medical  thet.ries." — Doe,  J. 

29.  **  Ordinary  men  of  the  world  are  ju8t  as  competent  as  witnesses 
as  medical  exjierts  in  insanity  cases." — BramufU,  B. 

30.  "  Meilical  cxirtIs  are  infinitely  better  qualiiiod  to  judge  of  in- 
sanity than  courts  or  lawyers." — Ladd,  J. 

3U  "  Expert  testimony  is  not  only  of  no  value,  but  worse  than 
that"— iXiwB,  J. 

32.  "  Expert  testimony  is  of  great  weight,  and  deserves  the  respect- 
ful consideration  of  the  jury  as  competent  evidence." — Shaw,  C.  J. 

33.  "  The  whole  difficulty  is  that  courts  have  undertaken  to  declare 
that  to  be  law  which  is  a  matter  of  foci.  All  symptoms  and  all  tests 
of  mental  disease  are  purely  matters  of  fact  for  the  jury  and  not  mat- 
ters of  law  for  the  judge." — Doe,  J. 

Instances  might  be  multiplied,  and  like  illustrations  given  of 
rep.»rted  decisions  in  other  classes  of  cases.  The  late  Mr.  Justice 
Grove,  of  England,  deeply  versed  in  general  science  as  well  as  in  law, 
the  author  of  "The  Co-relation  and  Conservation  of  Forces,"  has 
observed  that  our  language  is  so  imperfect  a  means  of  accurately  im- 
parting our  thoughts  to  others,  that  it  is  liable  to  be  widely  misappre- 
hended and  misapplied,  when  separated  from  its  context — from  the 
mattt'r  concerning  which  it  was  employed.  It  may  have  been  appro- 
priately U!M?d  in  the  case  in  which  it  was  uttered,  which  should  alwa}'8 
be  comprehended  with  it,  but  as  formulating  a  general  rule,  entirely 
misleading. 

Up<»u  the  subject  of  insanity,  those  wl»o  have  known  and  ol>sorved 
the  person,  his  acts  and  conduct,  have  little  difficulty  to  know,  if  such 
be  the  fact,  that  he  is  "crazy."  And  as  this  knowledge  is  made  up 
of  fact  and  opinion,  such  persons  should  be,  as  they  are  in  Ohio,  com- 
petent to  testify  upon  the  sui>ject,  though  not  experts;  but  on  the 
competency  of  such  opinions,  conflicting  decisions  can  be  produced 
from  the  books  of  re|>orts  in  nunil)ers.  Except  in  acute  raving  insan- 
ity — in  cases  of  confirmed,  chronic  mental  alienation,  the  unfortunates 
do  know  right  from  wrong,  in  general,  and  nmy  reason  correctly  on 
many  things.  The  in.<«anity  is  manifested  in  the  false  assumption  of 
some  premite,  or  premiseA,  the  same  being  delusion.  Conduct  proceed- 
ing from  sucli  delusion  is  insane,  and  the  person  not  criminally  re- 
8{X)usiblc  for  it. 

The  foregoing  examples  will  serve  to  show  that,  if  I^al  principles 
are  not  kept  in  mind,  it  is  easy  to  mislead  or  bo  misled  by  extracts 
from  a  series  of  cases  selected  for  a  purpose. 

The  rule  as  to  expert  testimony  is  that  it  is  receivable  as  tending  to 


12  INTRODUCTION. 

prove  some  fact  or  facts  pertinent  to  the  issue,  about  which  unskilled 
persons,  without  a  personal  knowledge  of  them,  are  not  competent  to 
give  their  opinions,  and  its  weight  is  such,  as  in  the  minds  of  the  ju- 
rors, or  court  trying  the  case,  it  ought,  reasonably,  under  all  the  cir- 
cumstances, to  have. 

If  it  be  emotional  insanity,  or  insanity  at  the  time  of  the  act,  when  the 
person  was  admittedly  sane  before  and  afterward,  or  some  other  like 
ethereal  matter,  intangible,  and  necessarily  based  upon  speculative 
reasoning,  to  excuse  a  crime  clearly  proven,  sensible  men  can  give  to 
it  but  slight  consideration ;  for  no  skill  can  ascertain  the  real  fact. 
If  the  question  be  whether  a  certain  compound  of  material  ingredients 
will  ignite,  and  their  presence  account  for  a  fire,  not  otherwise  to  be  ex- 
plained, the  testimony  of  a  chemist  upon  the  matter  would  be  weighty. 

In  Ohio,  it  is  settled  that  if  the  crime  be  proven  beyond  a  reasona- 
ble doubt  upon  the  accused,  he  must  be  convicted,  unless  it  is  proved 
by  the  preponderance  of  the  evidence  (not  beyond  a  reasonable  doubt) 
that  he  was,  at  the  time,  insane.  This  dispenses  with  the  necessity  of 
parading  all  the  decisions  upon  this  subject  at  a  trial  in  our  courts. 

Again,  what  the  degree  of  insanity  must  be  to. excuse  crime,  or  ren- 
der the  person  incapable  of  doing  a  binding  act,  such  as  making  a 
will,  or  contract,  is  determined  variously.  The  sound  rule  is  that  the 
person  should  know  right  from  wrong,  understand  what  he  is  doing, 
and  have  the  sane  power  to  control  volition,  that  is,  act  from  real 
premises  and  not  from  delusive  ones. 

Lord  Coke,  in  the  foregoing  quotation,  was  condemning  what  was, 
from  the  reports,  supposed  to  be 'the  law  of  England — bringing  that  law 
to  judgment.  The  first  quotation  from  Baron  Bramwell  would  apply 
to  a  case  of  feigned  insanity  by  an  eccentric  criminal,  to  escape  pun- 
ishment for  the  commission  of  his  crime. 

The  various  decisions  and  dicta  of  judges  upon  the  value  of  the  tes- 
timony of  experts  may  be  reduced  to  less  glaring  conflict,  if  the  mat- 
ters about  which  such  testimony  was  received,  and  such  holdings 
made — whether  the  subjects  were  such  as  skilled  persons  could  or 
could  not  know  with  approximate  accuracy — be  attended  to.  So,  it 
will  be  seen  that  safety  from  error  lies  in  keeping  in  mind  the  rule  of 
law,  its  qualifications  and  exceptions.  If  this  be  done,  any  great  pa- 
rade of,  and  labor  bestowed  upon,  the  examination  of  reported  cases, 
will  not  be  necessary  in  the  trial  of  the  mass  of  causes,  and  would  be 
an  unnecessary  waste  of  time.  Judges,  especially,  should  be  masters 
of  the  science  and  rules  of  law,  familiar  with  their  application,  and 
rely  upon  that  knowledge  and  experience,  rather  than  exchange  them 
for  the  "say-so's"  of  others  in  cases  in  many  respects  dissimilar  in 
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their  elements.  This  will  enable  them  to  determine  promptly  and 
iH>rrectly  ca;sc8  in  which  the  facia  are  new.  To  seek  tlie  support  of 
^me  reported  case,  and  failing  to  find  one,  causes  only  doubt  and 
ilelay.  Such  judges  will  often  find  themselves  "  stalled  "  on  the  dead 
level  in  the  broad  highway  of  the  law.  So,  in  view  of  the  negation 
of  educated  legal  judgment  by  lawyers  and  judges,  and  the  fixed 
habit  of  intellectual  fear,  destroying  comprehension,  and  distrustful 
alike  of  sound  reason  and  sophistry,  the  labor  of  preparing  briefs  con* 
taining  references  to  pertinent  reported  decisions,  should  be  performed 
to  insure  success  in  every  cause.  They  are  to  be  presented  to  the  court 
if  it  be  found  necessary  to  do  so,  as  too  many  are  unwilling  to  run  the 
risk  of  knowing  any  law  unless  it  is  shown  to  them,  or  is  read,  at  the 
time,  in  some  law  book. 

In  1860,  Judge  Swan,  in  his  "  Code  Pleading  and  Precedents,' 
rendered  great  service  to  the  profession  iu  teaching  the  true  method 
of  studying  and  applying  the  provisions  of  our  Coile,  which  was 
based  upon  that  of  the  State  of  New  York,  to  the  dccbions  of 
which  state  the  empirical,  mere  case  lawyer  would  resort  for  a  knowl- 
edge of  that  of  Ohip.  At  p.  126,  n.  (c).  Judge  Swan  remarks  upon 
the  baneful  influences  of  the  old  system  in  producing  such  decisions, 
and  adds:  "These  decisions  present  a  mass  of  crude  and  conflicting 
rulings.  Tliey  are  entitled  to  little  coufidcnce.  ...  In  giving  a 
construction  to  our  Code,  therefore,  many  of  the  decisions  of  the  New 
York  courts  must  be  rejected,  and  all  must  be  received  with  great 
caution."  That  this  was  true  at  that  day,  and  such  re|x>rts  but  false 
guides,  the  decbions  of  the  higher  courts  of  New  York,  giving  to  the 
Code  a  fair  interpretation  and  its  proper  efiect,  beginning  since  shortly 
before  that  period,  abundantly  prove. 

CODIFICATIOX. 

Where  there  is  a  conflict  in  the  law,  it  being  oppositely  or  variously 
held  in  the  several  state,  federal,  and  English  courts,  and  not  settled 
in  thb  state  by  statutory  cuuctnisnt,  or  by  the  Supreme  Court,  there  is 
a  necessity  for  it<3  c«xliflcation,  where  equity  rather  than  the  rules  of  the 
common  law  should  be  declared,  when  they  are  not  iu  accord. 

In  view  of  the  facts  that  the  vast  nuuilx;rs  of  volumes  of  legal  re- 
)>orts  reudcr  it  {mp.>ssil)]e  to  examine  all  of  them  bearing  on  the  same 
questions  so  as  t'>  render  tliem  indispen-*able  guiilos  to  practical  legal 
knowledge,  and  the  certainty  that,  under  the  existing  order  of  things, 
their  future  increase  is  appalling  to  contemplate — their  cost  alone  be- 
ing greater  than  the  average  savinjrs  of  the  lifetime  of  the  professional 
career  of  the  lawyer — the  new  generation  uf  the  profession  will  have  pre* 
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sented  to  it  the  problem  of  a  general  codification  of  the  entire  body 
of  the  law.  Were  this  now  done,  the  ever  present  and  necessary 
labor  of  getting  at  the  facts  of  every  case  would  remain ;  and  the 
difficulty  of  applying  the  proper  legal  rules  to  such  facts  would  be  as 
now.  Tlie  present  veneration  for  and  reliance  upon  reported  cases, 
and  the  abpegation  of  self-reliant  judgment  in  deference  to  what  is 
said  in  them,  would  bring  intxj  existence,  in  rapidly  accumulating 
numbers,  books  of  reports  of  cases  decided  under  the  codification, 
which,  among  a  certain  school  of  the  profession  and  judiciary,  would 
be  held  in  higher  estimation  than  such  codified  body  of  the  laws  itself; 
treatises  upon  various  parts  of  such  code  would  multiply.  For  a  time, 
owing  to  judicial  caution  and  timidity,  the  construction  would  be  al- 
most literal;  and  as  words  must  fail  to  inform  and  direct  the  mind  in 
every  thing  that  will  require  its  exercise,  frequent  instances  of  defects 
in  the  law  would  be  discovered,  and  marked  injustice  be  done  in  the 
courts.  Tliis  would  lead  to  incessant  legislative  "tinkering,"  or  to 
judicial  decisions  based  upon  the  equities  and  reason  of  the  law,  and 
to  clire  its  imperfect  expression  in  such  Code ;  and  most  likely  both 
occurrences  would  take  place.  Here  again  would  come  "  the  battle 
of  books,"  rendering  the  administration  of  law  uncertain  by  unset- 
tling it. 

In  an  old  country,  where  all  its  natural  resources  have  been  fully 
developed,  the  condition  and  state  of  its  society  fixed,  and  its  people 
homogeneous,  and  where  legal  precedents  liave  never  had  the  force  of 
authority,  but  reports  of  decided  cases  are  considered  merely  as  illus- 
trations of  the  law,  as  in  countries  where  the  law  is  founded  upon  the 
civil  law,  codification  possesses  advantages  that  do  not  exist  with  us, 
where  all  is  the  reverse.  Lord  Mansfield  threw  ofi"  the  shackles  of 
"  the  authority  of  cases"  more  than  any  other  English  judge,  per- 
haps, has  ever  done  ;  but  he  did  not  question  such  authority,  only  de- 
nied the  accuracy  of  the  reporters,  and  thus  adapted  the  law  to  the 
requirements  of  the  modern  age.  Experience  attests  the  fact  that 
legislation  designed  to  prevent  rather  increases  litigation,  to  promote 
certainty  produces  confusion;  and  to  put  ignorance,  inexperience, 
feebleness,  indolence,  and  carelessness  upon  a  level  and  at  par  with 
their  opposites  invariably  fails. 

Mr.  Pomeroy,  in  the  preface  to  his  recent  work  on  Equity  Juris- 
prudence (pp.  v-vii)  makes  the  following  remarks  upon  the  tendency 
of  codes  of  practice  to  narrow  rather  than  improve  and  enlarge  ju- 
dicial conceptions: 

"While  the  'Supreme  Court  of  Judiciary  Act'  was  pending  be- 
fore the  British  Parliament,  there  appeared  in  the  Saturday  Review  a 
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•eries  of  articles  written  by  one  of  the  ablest  lawyers  and  most  pro- 
found tiiinkerM  of  t!ie  English  bar,  which  ix)iuted  out  a  grave  danger 
threatening  the  jurisprudence  of  England  in  the  plan,  as  then  pn>- 
poeed,  for  combining  legal  and  equitable  rights  and  remedies  in  the 
same  action,  and  administering  them  by  the  same  tribunaL  The 
writer  showed,  as  the  inevitable  re^sult  of  the  8y3tem,  that  equitable 
principles  and  doctrines  would  gradually  be  suppressed  and  disappear 
in  the  administration  of  justice ;  that  they  would  gradually  be  dis- 
placed and  supplanted  by  the  more  inflexible  and  arbitrary  rules  of  the 
law,  until  in  time  equity  would  practically  cease  to  be  a  distinctive 
branch  of  the  national  jurisprudence.  The  reasoning  of  these  re- 
markable articles  was  so  cogent  and  convincing  that  it  produced  a 
deep  impression,  not  only  upon  the  English  bench  and  bar,  but  even 
upon  Parliament,  and  it  ultimately  led  to  an  amendment  of  the  act 
by  the  addition  of  the  following  clause,  which  has  undoubtedly  averted 
the  anticipated  danger:  ^Generally  in  all  vintters  in  xchich  f  here  is  arty 
conflict  cr  variance  betiveen  the  rides  of  equity  and  Oie  rules  of  common  law, 
wiih  reference  to  the  same  matter,  ilie  rules  of  eqnily  ^tall  prevail* 

"  I  have  referred  to  this  incident  simply  for  the  pur{X)se  of  indicating 
its  application,  under  like  circumstances,  to  the  law  of  our  own  cr>un- 
try.  The  arguments  of  the  English  essayist  were  purely  a  priori,  and 
were  confined  to  the  judicial  system  of  England.  They  would  apply 
with  equal  force  to  a  large  portion  of  the  American  states;  and  the 
correctness  of  his  conclusions  is  established  by  the  judicial  experience 
of  those  commonwealths  during  the  past  thirty  years.  Since  the  first 
New  York  Code  of  Practice,  in  1848,  about  one-half  of  the  states  and 
territories  have  adopted  the  Reformed  Procedure.  As  the  central  con- 
ception of  this  system  is  the  abolition  of  all  external  distinctions  between 
actions  at  law  and  suits  in  equity,  the  union  of  legal  and  equitable 
rights  and  remedies  in  one  proceeding,  and  the  substitution  of  many 
important  equitable  in  place  of  legal  methods,  it  was  confidently  sup- 
posed that  in  the  progress  of  time  the  doctrines  of  equity  would  ob- 
tain a  supremacy  over  those  of  the  law  in  the  admiuisiration  of  jus- 
tice, and  that  the  entire  jurisprudence  of  the  state  would  gradually 
become  more  equitable,  more  informed  with  equitable  notions.  It 
must  be  confessc<l,  I  think,  that  the  ex|)erienco  of  the  past  thirty  years 
in  these  states  points  to  a  directly  contrary  result.  Every  careful  olv 
server  must  admit  that  in  all  the  states  which  have  adopte«l  the  Re- 
formed Procedure  there  has  been,  to  a  greater  or  leas  d^ree,  a  weak«>n- 
ing,  decrease,  or  di!»reg:ird  of  equitable  principles  in  the  administra- 
tion of  justice.  I  Would  not  be  misunderstood.  There  has  not,  of 
coune,  been  any  conscious  intentional  abrogation  or  rejection  of  equity 
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on  the  part  of  the  courts.  The  tendency,  however,  has  plainly  and 
steadily  been  toward  the  giving  undue  prominence  and  superiority  to 
purely  legal  rules,  and  the  ignoring,  forgetting,  or  suppression  of  equi- 
table notions.  The  correctness  of  this  conclusion  can  not  be  ques- 
tioned nor  doubted;  the  consenting  testimony  of  able  lawyers  who 
have  practiced  under  both  systems  corroborates  it ;  and  no  one  can 
study  the  current  series  of  state  reports  without  perceiving  and  ac- 
knowledging its  truth.  In  short,  the  principles,  doctrines,  and  rules 
of  equity  are  entirely  disappearing  from  the  municipal  law  of  a  large 
number  of  states,  and  this  deterioration  will  go  on  until  it  is  checked 
either  by  legislative  enactment  or  by  a  general  revival  of  the  study  of 
equity  throughout  the  ranks  of  the  legal  profession. 

"I  would  not  be  understood  as  condemning  the  Reformed  Procedure 
on  this  account.  The  tendency  which  I  have  mentioned  may  be 
checked ;  the  danger  is  incidental,  and  can  easily  be  prevented.  A 
brief  legislative  enactment,  substantially  the  same  as  that  added  to 
the  English  Adjudicature  Act,  would  render  the  system  perfect  in  theory, 
and  would  secure  to  equity  the  life  and  prominence  which  properly  be- 
long to  it,  and  which  should  be  preserved.  The  State  of  Connecticut 
has  incorporated  the  clause  into  its  recent  reformatory  legislation  ;  that 
it  should  not  have  been  added  to  all  the  Codes  of  Procedure  is  very 
surprising." 

And  in  a  note,  the  author  adds :  "  The  reality  of  the  danger"  (fore- 
told by  the  English  essayist),  "  and  the  importance  of  the  legislative 
enactment  by  which  it  was  averted,  are  most  unmistakably  shown  in 
the  current  series  of  English  reports.  Able  common-law  judges,  taking 
a  part  in  the  decision  of  equity  causes,  are  frequently  represented  as 
attacking,  and  even  denouncing,  equitable  principles  and  doctrines 
which  have  for  centuries  been  treated  by  the  court  of  chancery  as  fun- 
damental and  elementary — principles  which  have  been  most  fruitful  in 
results,  and  have  been  applied  in  numberless  forms  to  the  equity  juris- 
prudence. Can  there  be  a  doubt  that  equity,  exposed  to  such  judicial 
attacks  from  members  of  the  highest  court,  would  gradually  have 
succumbed,  and  finally  ceased  to  be  a  distinctive  part  of  the  English 
municipal  law  ?" 

Thus,  may  be  perceived  the  unreliability  of  reported  cases  as  trusty 
guides  when  culled  and  paraded  for  a  purpose.  There  are  two  classes 
of  the  legal  mind  ;  the  one  acute,  scholastic,  learned,  possessing  great 
clearness  and  subtlety,  whose  manifestations  exert  great  influence 
upon  the  minds  of  others;  the  other  is  deep,  broad,  comprehensive, 
and  creative,  and  molds  the  law,  without  overturning  it,  to  the  require- 
ments of  ever  developing,  ever  varying  human  affiiirs.     Lord  Coke,  in 
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Kagland,  and  Chief  Justice  Shaw  of  Massachusetts,  are  illustrious 
examples  of  the  first,  and  Lord  Mansfield  and  Chief  Justice  Marshall, 
of  the  second  school.  Reversals  and  affirmances  of  cases  by  reviewing 
courts  depend  largely  up^n  the  class  of  niiud,  as  here  defined,  control- 
ling them.  These  conflicting  opinions  seem  alike  convincing  and  con- 
elusive.  This  is  an  inherent  cause  of  uncertainty  in  litigation.  Codi- 
fication can  not  remove  it.  Tliat  codification  of  the  law  of  many 
subjects  would  be  beneficial  admits  of  little  doubt,  and  by  doing  the 
work  gradually  and  thoroughly,  so  as  to  familiarize  the  judiciary  and 
the  profession  with  the  proper  modes  and  rules  of  construction,  codifi* 
cation  of  the  entire  body  of  the  municipal  law  may  be  achieved  in 
due  time. 

LIMITATIONS  UPON  THE  RIGHT  TO  TRIALS  BY  JURY. 

Courts  are  created  and  should  be  organized  to  subserve  the  needs  of 
communities,  and  of  individuals,  who  have  surrendered  their  claims  to 
■elf-redrefls  to  the  people  aggregated  as  the  state.  Every  case  is  the 
pardes*,  not  the  attorneys'  or  the  courts.'  Courts,  therefore,  ought  to 
be  in  the  highest  degree  eflfective  business  agencies,  where  rights  and 
legal  duties  are  determined  and  enforced  speedily,  impartially,  and  by 
e>Uil)li!>hed  legal  rules.  The  requirements  of  this  active  age,  with  its 
telegraphs,  railroads,  steam  navigation  and  employment,  and  te!e> 
phones,  obliteratitig,  in  so  great  a  degree,  both  space  and  time,  by 
which  the  distant  are  enabled  to  talk  as  if  face  to  face,  and  to  traverse 
continents  and  oceans  with  lightning  speed,  are  certainly  not  met  by 
the  present  legal  mechanism  of  the  law  for  the  dispatch  of  litigation. 
80  plain  to  the  observation  and  experience  of  the  business  world  has 
this  become  tliat  they  are  creating  their  own  tribunals  to  arbitrate 
their  differences,  and  thus  speedily  ending  them  at  little  or  no  expense 
for  the  services  of  others ;  and,  in  so  doing,  feel  that  their  possible 
nciifices  will  be  less  than  the  costs,  loss  of  time  and  business,  and 
vexations  and  protracted  delays  in  a  court  of  justice,  and  where  the 
uncertainty  of  the  final  result  in  going  through  a  series  of  courts  is 
taken  into  account. 

They  have  been  compelled  to  this  from  absolute  necessity.  What 
to  the  business  man,  whose  solvency  may  depend  upon  meeting  his  ob- 
ligation on  a  day  certain  in  the  near  future,  is  even  a  large  sum  of 
money  that  can  not  be  awarded  to  or  made  available  by  him  for  five 
or  more  years  to  come.  This  is  one-fourth  of  the  business  life  of  the 
average  business  man,  and  at  the  end  of  these  long  yean*,  paying  out 
money  all  the  time,  he  knows*  not  how  much  of  what  is  a<ljudg<'d  to 
be  his  will  be  due  to  others  as  fees ;  fur  him  the  outcome  is  likely  to 
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verify  Lord  Bacon's  description  of  the  case  of  a  suitor  who  resoits  to  a 
court  for  redress,  likening  the  court  "  to  the  bush,  whereunto,  while  the 
sheep  flies  for  defense  in  weather,  he  is  sure  to  lose  part  of  his  fleece.'' 

Chief  among  the  causes  of  the  inadequacy  of  courts  to  deal,  as 
they  require,  with  the  business  interests  of  men  is  the  all  embracing 
system  o£  jury  trials,  which  institution  the  community  has  outgrown, 
and  which  has  become  a  serious  hinderance  instead  of  a  help  to  legal 
administration,  and  a  protracted,  cumbersome,  and  expensive  method 
of  marring  rather  than  doing  justice. 

In  great  business,  commercial  and  manufacturing  cities,  proper 
juries,  in  important  civil  cases,  are  not  attainable.  The  business 
urgencies  of  business  men,  and  the  employments  of  others  fitted  for 
jury  duty,  make  it  ruinous  to  them  to  serve  as  jurors  ;  they  all  shun 
and  seek  to  escape  from  the  duty,  in  which  as  a  rule  they  succeed. 
But,  at  the  call  of  every  case  in  all  the  courts  for  trial,  hours,  and 
often  days  are  spent  in  obtaining  a  jury  to  try  it;  and,  when  obtained, 
it  is  generally  composed  mainly  of  such  materials  as  to  inspire  the 
confidence  of  neither  the  parties,  their  counsel,  nor  the  court.  It  is 
an  appeal  to  ignorance  and  lack  of  acquaintance  with  the  subject-mat- 
ter to  be  tried,  for  the  settlement  of  the  parties'  claims  and  rights. 
Were  it  not  that  the  law  has  brought  down  and  preserved  to  us  this 
institution  of  other  days  and  wholly  different  times,  the  litigants 
would  not  for  a  moment  entertain  the  proposal  to  make  them  the  ar- 
biters of  their  case.  Were  they  to  do  so,  selecting  such  arbitrators  as 
are  obtainable  as  jurors,  the  court  being  put  out  of  view,  their  folly 
would  raise  a  doubt  of  their  sanity.  Add  to  this  the  dangers  of  jurors 
being  corrupted,  or  unduly  influenced,  and  confidence  in  this  mode 
of  trial  is  wholly  destroyed.  Besides,  jury  trials  are  laborious,  tedious 
undertakings.  Days  are  consumed  in  matters  of  trivial  detail,  argu- 
ment, illustration  and  repetitions,  where  hours  ought  to  suffice  for  a 
proper  trial;  and  then  the  result  is  entirely  uncertain,  as  the  subjects 
under  consideration  are  of  a  nature  of  which  few  if  any  of  the  jurors 
have  knowledge,  either  in  practice  or  theory.  The  conviction  of  men 
is,  "This  won't  do."  Their  confidence  is  gone,  never  to  be  restored, 
and  they  create  their  own  boards  of  arbitration.  In  cases  involving 
ordinary  questions  and  the  things  of  common  every-day  life,  with 
which  all  are  familiar,  jury  trials  have  been  and  yet  might  be  well 
enough  if  men  generally  could  serve  upon  them,  but  the  important 
litigation  is  mostly  of  a  different  character,  arising  out  of,  and  requir- 
ing in  those  who  decide  upon  it,  familiarity  with  the  industrial  and 
business  specialties  created  in  this  age. 

In  criminal  cases,  where  the  punishment  is  death,  or  imprisonment 
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in  the  peniteutiary,  the  right  of  trial  by  jury  should  be  inviolate;  in 
I  her  cases  as  may  be  provided  bj  law.  In  trials  of  trirts,  such  as 
slander  and  libel,  for  assault  and  battery,  malicious  posecution,  etc., 
and  in  cases  of  unliquidated  damages,  a  trial  by  jury  is  proper,  as  men 
generally  are  competent  from  experieuce  and  observation  in  ordinary 
life  to  understaud  and  deal  with  such  matters;  and  courts,  as  in  chan- 
cery, might  often  submit  certain  ijjsucs  to  a  jury,  taking  their  verdict 
us  advisory  to  the  court.  This  subject,  owing  to  the  difficulty  of  ol^ 
taiuiug  proper  juries,  the  delays  and  protraction  of  jury  trials,  and 
their  uncertainty,  presses  itself  upon  the  attention  of  all  who  realize 
the  imjMrtance  of  maintaining  the  judicial  department  of  the  govern- 
ment, the  balance  wheel  and  regulator  of  the  constitutional  system.  A 
remedy  here  is  essential  to  the  efficiency  a. id  usefulness  of  our  courts, 
and  to  confidence  in  them.  From  his  experience  and  observation  dur- 
ing his  circuit  practice  in  England,  in  his  day,  John  Scott,  afterward 
Lurd  Eldon,  bears  this  testimony :  **  The  greatest  objection  to  the  trial 
by  jury  apjicars  to  be  founded  uj)on  the  fact,  that  men  of  low  condition 
serve  as  jurymen.  No  man  can  have  gone  a  circuit  without  seeing 
twelve  men  upfjn  a  jury,  who,  if  they  did  not  implicitiy  foUmo  the  di- 
reriions  oflhejudy^,  would  be  quite  t««wn;><f^/j<  to  form  an  opinion  upon 
anycaiie  at  all  complicated  in  the  facts  which  constitute  it.  The  lower 
orders  of  jurymen  are  eagily  corrupted." — Twutf  Ltfe  of  Lord  E2don, 
vol.  1,  p.  167. 

With  us  it  i.H  fatal  to  a  verdict  if  the  judge  trenches  upon  the  un- 
limited and  unrestrained  province  of  the  jury ;  and  if  the  judge  should 
be  given  the  power  exercised  in  England,  the  practical  question  would 
be — why  the  needless  and  expensive  clog  of  a  jury  in  administering 
justice,  when  the  judge  r«a//y  decides  the  case?  In  large  commercial 
centers  proper  jurors  can  not  afford  to  serve,  and  iu  one  w«y  or  another 
escape  the  duty.  The  place  is  largely  filled  with  "  the  lower  orders  of 
jurymen  who  are  easily  corrupted." 

THE  lawyer's  BnCCE88. 

But,  under  any  system  of  practice  that  can  be  devised,  the  acquire- 
ment and  observance  of  correct  business  principles  and  habits  are  in- 
dispensable to  the  lawyer's  success  in  his  profession:  Withcut  these 
no  talents  or  learning,  however  brilliant  or  great,  will  avail.  With 
them  much  legal  business  can  be  properly  done  without  much  knowl- 
edge of  law.  Not  to  posseas  and  me  them  is  to  fail  in  the  end. 
Habits  of  industry,  system,  and  temperance  should  be  constantly 
maintained.  Without  continuous,  systematic  hard  work  no  lawyer 
can  succeed,  and  without  temperance  he  can  possess  neither  the  power 
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nor  the  health  for  such  continued  application  as  his  profession  inex- 
orably demands.  If,  too,  lawyers  would  endeavor  to  avail  themselves 
of  every  opportunity  to  dispatch  business  iu  court  with  the  same  per- 
sistency that  one  or  the  other  side  does  without  any  benefit  to  his  cause 
in  the  end,  to  delay  or  postpone  it,  the  amount  done  would  be  great, 
indeed,  compared  with  what  is  now  accomplished.  The  mind  should 
be  trained  and  kept  true  to  itself.  Sophistry  destroys  its  self-reliance 
and  the  confidence  of  convictions  resulting  from  its  processes  of  reason- 
ing. The  lawyer  is  not  the  judge,  and  he  may  fairly  present  to  the 
court  all  that  can  be  claimed  for  his  client  upon  the  facts  of  the  case. 
In  the  course  of  his  experience  he  will  lose  cases  that  he  is  convinced 
he  should  have  gained,  and  succeed  where  he  doubted  success,  or  an- 
ticipated an  adverse  decision.  He  can  not  always  know  whether  he 
is  right  or  wrong  in  view  of  the  event.  Justice  Grove  remarked  that 
it  was  said  of  some  deceased  barrister,  that  he  never  urged  upon  a  court 
a  proposition  which  he  did  not  believe  to  be  sound  law;  "but,"  he 
observed,  "  I  wish  to  have  urged  upon  me  all  that  can  be  said  on  the 
side  of  both  the  parties,  and  when  that  is  done,  I,  whose  duty  it  is  to 
do  so,  will  judge;  that  is  not  the  province  of  the  counsel."  But  the 
right  or  wrong  of  most  cases,  and  the  probable  result  of  their  deter- 
mination in  court,  is  often  about  as  easily  determined  by  an  honest 
mind  as  by  legal  learning,  and  confers  the  power  to  safely  advise  the 
client;  and  the  most  valuable  services  a  lawyer  can  render  a  client  is 
to  properly  advise  him.  Without  honesty  the  lawyer  may  acquire 
notoriety,  but  can  not  achieve  fame ;  for  notoriety  is  not  fame.  And 
there  may  be  successful  practitioners,  for  a  time  at  least,  but  there  can 
be  no  great  lawyers  without  the  possession  of  Sterling  Integrity. 

EXPLANATORY. 

Pursuant  to  the  inductive  plan  of  the  First  Part  of  this  work,  the 
lawyer  is,  at  the  beginning,  presented  with  the  subject  of  a  Civil  Ac- 
tion to  be  prosecuted  in  a  court  of  record  and  general  jurisdiction,  to 
final  judgment  and  satisfaction.  He  is  given  a  case  and  instructed 
what  to  do  and  shown  how  to  do  it.  Every  possible  thing  that  can 
arise  in  its  prosecution  is  thus  worked  out.  In  doing  this  the  whole 
law  is  collected,  arranged,  and  presented  for  the  experienced  lawyer  as 
well.  For  convenience,  I  select  the  court  of  Common  Pleas,  as  there 
will  be  found  no  difficulty  in  substituting  the  name  of  another  court 
of  co-ordinate  jurisdiction  when  the  case  is  brought  in  such  court. 

The  provisions  of  what  is  called  "  The  Code  op  Civil  Procedure," 
now  scattered  through  our  Revised  Statutes,  are  given  in  the  words 
of  the  statute,  and  the  notes  of  the  decisions  of  the  Supreme  Court, 
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construing  or  giving  effect  to  them,  are  placed  under  each  section. 
No  tieoision  of  any  state  court  inferior  to  the  Supreme  Court  is  re- 
ferred to.  as  such  decisious  are  not  authority,  though  many  of  them 
are  valuable.  They  will  be  found  in  digests  and  legal  periodicals. 
The  Code  is  arranged  in  the  order  of  the  chapters  of  this  work, 
that  it  may  be  studied  to  better  advantage  than  in  the  numerical 
succession  of  the  sections,  as  given  in  the  Revised  Statutes,  while  the 
numbers  of  such  sections  are  preserved.  The  aim  is  to  induce  the  etudy 
of  the  Code,  so  as  to  perfect  the  lawyer  in  special  pleading  aa  a  science, 
and  to  remove  what  seems  to  be  a  fatal  mistake  of  mnny,  that  it  is 
but  c.  mass  of  crude  empiricism,  rendering  skill  in  pleading  unneces- 
sary, aud  justifying  inaccuracy,  carelessness,  and  want  of  system. 
For  the  notes  of  such  decisions,  the  author  acknowledges  his  indebted- 
ness to  Mr.  Jahbs  M.  Williams,  editor  of  the  Revised  Statutes,  who 
kindly  permitted  their  use. 

In  so  far  as  it  has  been  deemed  necessary  to  incorporate  procedure 
in  federal  courts  in  this  work — as  the  extent  of  the  adoption  of  the 
state  practice  in  such  courts,  and  the  removal  of  causes  from  the  state 
to  federal  courts — the  author  has  availed  himself,  with  permission,  to  a 
limited  extent,  of  the  aid  of  Mr.  Destv's  notes  in  his  work  on  "  Fed- 
eral Procedure,"  eitth  edition — a  work  not  only  valuable,  but  indis- 
pensable to  the  federal  judge,  and  to  those  of  the  pntfession  who 
practice  in  the  courts  of  the  United  States ;  and  also  the  work  of 
Mr.  Bump,  and  the  Manual  of  Mr.  Boyce.  Obligations  to  others  are 
acknowledged,  where  use  has  been  made  of  their  labors — in  all  oases 
giving  them  due  credit. 

The  sections  of  the  statute  referred  to  are  those  of  Williams'  edi- 
tion of  the  Revised  Statutes  of  Ohio,  1886,  in  ^trc«  volumes,  L,  11., 
and  in.,  SupplemenL  The  Supplement  contains  the  laws  in  force, 
passed  since  January  1,  1880,  aud  in  force  January  1,  1886,  not  em- 
braced in  Vols.  I.  and  II.,  which  contain  the  revision  of  the  laws  to 
January  1,  1880.  Changes  made  by  83  v.  are  given,  so  that  the  statu- 
tory provisions  are  those  in  force  January  1,  1887. 

The  statutes  at  large  are:  Chase,  (A ree  volumes,  containing  all  the 
general  laws  enacted  from  the  organization  of  the  North-western  Ter- 
ritory, in  1788,  to  and  includiug  t!ie  year  1833,  and  a  reference  to  the 
1  »cal  laws  and  private  acts  passed  during  the  same  period;  Curwen'd 
Statutes  at  Large,  in  four  volumes,  fDm  1834  to  1860,  inclusive  of 
both  years,  with  references  to  the  local  acts  and  private  statutes  passed 
during  that  period  (the  laws  were  published,  as  now,  in  annual  vol* 
umes,  the  general  laws  and  the  local  and  private  arts  after  1819  in  se|>a- 
rate  volumes  until  the  taking  effect  of  tho  Constitution  of  1851,  in 
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September  of  that  year,  since  which  time  all  the  acts  and  resolutions 
of  every  session  of  the  legislature  have  been  published  in  single  vol- 
umes) ;  Baylor's  Statutes,  in  four  volumes,  containing  the  general  laws, 
with  references  to  those  of  a  local  or  private  character,  from  1861  to 
1875,  inclusive  of  both  years.  The  statutes  in  force  were  collated  by 
Swan  in  1833,  1841,  and  again  in  1854;  by  Swan  and  Crilchfield,  two 
volumes,  in  1860,  aud  a  Supplement  thereto  by  Swan  and  Sayler  in 
1868.  Curwen  also  published  the  statutes  in  force,  in  one  volume,  in 
1854. 

There  have  been  Jbur  editions  of  the  Revised  Statutes  since  the  re- 
vision of  1879,  in  two  volumes  until  1884,  when  Vol.  III. — Williams' 
Supplement — appeared,  containing  the  laws  in  force  from  1879  to 
January  1,  1884.  In  1881,  Jordan  also  published  a  volume,  called 
"  Jordan's  Repeals  and  Supplement"  to  Ohio  Statutes  until  revision 
of  1880,  which  embraces  many  provisions  not  contained  in  the  author- 
ized revision.  The  present  edition  of  Williams  is  that  of  1886.  These 
statutes  are  quoted,  for  example :  1  Chase,  p.  — ;  1  Curwen,  or  Cur., 
p.  — ;  1  Sayler,  or  Say.,  p.  — ;  Swan's  Stat.  (41) ;  Swan's  Stat.  (54) ; 
Cur.  Stat.  (54);  1  S.  &  C;  S.  &  S.;  1  Rev.  Stats.,  sec. — ;  Rev.  Stats. 
— ;  Sup.,  p.  — ,  sec.  — ;  Jord.  Stat,  p.  — ^. 

After  the  admission  of  Ohio  to  the  Union,  February  19,  1803,  by 
the  president's  approval  of  the  action  of  Congress  admitting  the  state, 
the  first  session  of  the  legislature  began  March  1,  1803,  and  the  second 
session  December  5,  1803 ;  and  the  sessions  were  annual  until  the 
adoption  of  the  Constitution  of  1851,  which  provided  that  they  should 
be  biennial.  But,  except  in  "the  year  1855,  there  has  been  a  session 
of  the  legislature  held  every  year  since  the  admission  of  the  state  to 
the  Union.  Hence,  the  number  of  the  annual  volumes  of  the  laws, 
up  to  1855,  is  two  less  than  the  year  of  the  century ;  and,  beginning 
with  and  since  the  year  1856,  three  years  behind  the  year  of  the  cen- 
tury. An  act  of  1854  is  quoted,  52  v.  — ;  and  of  1856,  53  v.  — . 
38  V.  is  of  the  year  1 840 ;  60  v.  of  the  year  1863.  There  is  no  volume 
for  the  year  1855.  Before  1856  the  number  of  the  volume  is  two  less 
than  the  year;  beginning  with  1856,  and  since,  three  less.  The  local 
laws  above  spoken  of  are  quoted,  Vol.  — ,  O.  L.  L.,  p.  — . 

The  first  published  volume  of  the  reported  decisions  of  the  Supreme 
Court  is  that  of  one  of  its  judges,  John  C.  Wright,  and  is  composed 
mainly  of  the  decisions  of  that  court  upon  the  circuit,  in  the  several 
counties  of  the  state.  It  is  quoted  IF.  There  are  also  <we«.iy  volumes 
of  the  reported  decisions  of  the  Supreme  Court  in  Bank,  or  full  bench, 
rendered  under  the  Constitution  of  1802,  styled,    "Ohio  Reports.'' 
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Tlu'V  nrc  quott**!,  1  O.,  2  O.,  eU*.  One  vnlun.i'.  tin-  wventli,  is  in  two 
jmrts,  quoted,  7  O.  1  p/.,  4ir  7  O.  2  pt. 

With  the  onranizafinu  of  the  Supreme  Court,  umlcr  the  tVjnstituiiou 
of  1851,  on  February  9,  1852,  a  new  t^eries  of  reports  was  instituted, 
called  "Ohio  State  Reports."  Of  this  aeries  /<»r<y-<Are«  volumes  have 
been  published,  and  the  publication  of  the  forty-fourth  volume  begun. 
They  are  quoted,  1  O.  S.;  43  O.  S.,  etc. 

When  a  case  is  quoted  and  two  page^  of  the  volume  are  given  in 
6gures  separated  by  a  comma,  the  first  indicates  the  page  upon  which 
the  syllabus  of  the  case  is  found,  and  the  second  where  the  point  for 
which  the  case  is  cited  is  considered,  or  the  opinion  of  the  court 
begins — as,  Babcock  v.  Camp,  12  O.  S.  11,  33. 

Repetitions  in  this  work  of  sections  of  the  Code  are  excused  on  the 
ground  of  solicitude  for  the  study,  comprehension,  and  mastery  of  it 
by  the  Ohio  Liwyer.  It  constitutes  the  text.  With  its  provisions  at 
the  tongue's  and  finger's  ends,  and  the  decisions  of  the  Supreme  Court 
in  mind,  the  lawyer  will  prove  his  easy  mastery,  and  achieve  success, 
over  those  who,  to  their  neglect,  rely  upon  and  collect  with  great  labor 
and  expense,  reports  from  afar.  The  obvious  and  plain  are  more  lia- 
ble to  be  overlooked  and  mistaken  than  the  abstruse  and  difficult  in  the 
determination  of  causes.  The  A,  B,  C's  of  the  law  are  often  over- 
looked, though  that  which  lies  near  is  often  a  safer  guide  than  what  is 
«ought  afar.  But,  it  should  not  be  understood  that  the  study  of  the 
law,  generally,  is  to  be  contemned  or  neglected.  On  the  contrary,  not 
only  should  the  thorough  knowledge  of  our  own  system  of  law  be  ac- 
quired, but  that  of  the  Roman  Civil  Law,  International  Law,  public 
and  private,  the  laws  of  nations,  the  historical  growth  and  develop- 
ment of  laws  from  their  origin,  comparative  law,  and  as  much  of  every 
branch  of  science  and  learning  as  possible;  for  every  human  acquire- 
ment may  be  necessary  to  assist  the  lawyer,  if  he  be  a  man  capable  of 
making  practical  use  of  what  he  knows.  He  should  employ  all  his 
attainments,  not  for  self-display,  but  in  aid  and  advancement  of  the 
cau!*e  in  which  he  may  be  engaged.  Such  a  lawyer,  with  such  a  pur- 
|H)se,  and  so  equipped,  will  be  found  surjiassing,  in  his  efforts,  all  pre- 
vious expectations  formed  of  his  ixtwers. 

No  more  forms  of  Journal  Entries  are  given  than  are  deemed  nec- 
«'.-45ary  to  illustrate  and  apply  the  provisions  of  the  Code.  Clerks 
should  pn>vidc  themselves  with  Mr.  Wilde's  excellent  book  of  Journal 
Entries,  and  Green's  Ohio  Supreme  Court  Practice. 

In  nearly  all  series  of  legal  reports  the  opinion  pronounced  consti- 
tutes the  decisfou  of  the  court,  the  head-notes,  or  »tjU(U)i,  being  the 
work  of  the  reporter.     This  is  true  of  the  Ohio  Reports,  and  the  Ohio 
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State  Reports,  before  the  adoption,  in  1858,  of  Rule  VII.,  as  found  in 
5  O.  S.  Since  that  time,  the  syllabus,  framed  and  agreed  upon  by  the 
court,  constitutes  the  statement  of  what  is  decided  by  it,  the  language 
of  the  judge  announcing  the  same  being  his  opinion  as  to  all  that  is  not 
fairly  covered  by  the  syllabus.  The  syllabus  is  "  confined  to  the  points 
of  law,  arising  from  the  facts  of  the  case,  that  have  been  determined 
by  the  court." 

Of  the  twenty  volumes  of  "  Ohio  Reports,"  Charles  Hammond  was 
the  reporter  of  the  first  nine,  formerly  often  quoted  as  l$t  Ham.,  etc.; 
P.  B.  Wilcox  reported  vol.  10 ;  Edwin  M.  Stanton,  vols.  11-13 ;  Hi- 
ram Griswold,  vols.  14-19  ;  William  Lawrence,  vol.  20.  *'  Ohio  State 
Reports,"  George  W.  McCook,  vol.  1 ;  Robt.  B.  Warden,  vol.  2 ; 
Warden  &  Miller,  vol.  3  ;  Warden,  vol.  4 ;  L.  J.  Critchfield,  vols. 
5-21  ;  Moses M.  Granger,  vols.  22,  23 ;  E.  L.  De Witt,  vols.  24-42  ;  and 
Geo.  B.  Okey,  the  present  reporter,  vol.  43.  Vols.  27,  28,  30,  32, 
and  33,  are  the  reports  of  the  decisions  of  the  first  Supreme  Court 
Commission,  and  vols.  40  and  41  of  the  second  Commission.  The 
earliest  volume  of  Reports,  Tappan,  is  confined  to  cases  decided  in  the 
Court  of  Common  Pleas.     Judge  Benjamin  Tappan  was  the  reporter. 

Finally,  in  view  of  the  fact  that  statutes  are  so  frequently  changed 
by  the  legislature,  the  necessity  of  actually  turning  to  and  consulting 
their  provisions,  as  often  as  the  subject  occurs  in  practice,  no  matter 
how  well  the  lawyer  thinks  he  understands  it,  is  again  earnestly  im- 
pressed upon  the  attention  of  the  practitioner. 
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CHAPTER  I. 

CIVIL  ACTION  UPON  PROMISSORY  NOTE  AGAINST  THE  MAKER 
AND  INDORSERS.  AND  PROCEEDINGS  IN  ATTACHMENT  AND 
GARNISHMENT  AND  ARREST. 

As  aff>rdiDg  opportunity  to  employ  the  greatest  number  of  Code 
provisions,  the  following  cause  of  action  has  been  selected,  this  woiic 
being  written  as  though  there  were  present  with  the  author  a  lawyer 
unfamiliar  with  the  practice  under  the  Code,  and  to  whom  every  part 
of  it  is  directly  addressed  to  inform  and  instruct  him,  that  he  may  be 
prepared  in  practice  to  make  use  of  his  general  legal  knowledge.  In 
so  doing,  the  law  is,  at  the  same  time,  set  forth  for  the  experienced 
Code  practitioner.  Every  chapter  is  intended  to  be  complete  in  it- 
self, and  yet  part  of  an  interdependent  whole.  It  begins  by  giving 
the  lawyer  a  case  to  conduct  through  every  stage,  and  by  the  employ- 
ment of  every  possible  auxiliary  process  and  proceeding. 

Promissory  Note  to  be  Sued  Upon. 

CixcixxATi,  O  .  July  1,  1884. 
One  year  after  date  I  promise  to  pay  to  the  order  of  John  Jones  on* 
thousand  dollars.     Value  received.  John  Smith. 

$1,000.00. 

Indorsed :    Jobx  Joxis. 
Hcou  Etans. 

The  Petition. 

[Porm  1.    g§  5086,  3172.  5107.]* 

The  State  of  Ohio, County  Court  of  Common  Plea*. 

John  Doe,  Plaintiff. 
No.  — .1  vs.  p  ,.,. 

John  S*mith.  John  Jone.^  and  Hugh  "  *^emjon. 
Evans,  Defendants. 
The  plaintiff  says  that  there  is  due  to  him  from  the  defendant,  John 
Smith,  as  maker,  and  John  Jones  as  first,  and  Hugh  Evans  as  second  io- 

*8e«  Table  of  Sectioos  for  pafe  of  this  work  at  which  lach  Mctioos  are  found. 
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dorser,  upon  the  promissory  note — a  copy  of  which,  with  all  the  indorse- 
ments thereon,  is  hereinafter  set  forth — the  sum  of  one  thousand  dollars, 
with  interest  thereon  from  July  1,  1885.  Said  promissory  note,  with  all 
the  indorsements  and  credits  thereon,  is  in  the  following  words  and  fig- 
ures:  [/7ere  copy  note  and  indorsements,  and  the  credits,  if  any. '\ 

On  the  day  the  said  note  became  due  no  part  of  it  was  paid,  although 
then  presented  to  the  said  John  Smith  [or  as  provided  in  the  note']  for  pay- 
ment by  said  John  Doe,  indorsee  and  own&v  [and  protested]  of  all  of  which 
the  said  John  Jones  and  Hugh  Evans  had  then  due  notice.  [Or  facts 
excusing  demand  and  notice.] 

Whereupon  the  plaintiff,  John  Doe,  the  owner  and  holder  of  said 
promissory  note,  asks  for  a  judgment  against  said  John  Smith  as  maker, 
and  John  Jones  and  Hugh  Evans  as  indorsors  of  said  promissory  note, 
for  one  thousand  dollars  ($1,000),  with  interest  from  July  1,  1885;  for 
costs,  etc.  Edwabd  Coke,  Attorney  for  Plaintiff. 

Verification,  §  5102 — Wlien  not  required,  §§  5103,  213. 

The  State  of  Ohio, County,  ss. 

John  Doe,  the  above  named  plaintiff,  swears  that  he  believes  the  facts 
stated  in  the  foregoing  petition  to  be  true. 

(Signed,)  John  Doe. 
Sworn  to  before  me  by  said  John  Doe,  and  by  him  signed  in  my  pres- 
ence, this day  of ,  1885.                         ,  Clerk  of  said  Court. 

[Or,  Witness  my  hand  and  notarial  seal,  etc. 

,  Notary  Public  in  and  for County  (Ohio).] 

[Or,  Witness  my  hand  and  seal,  etc.  ,  Justice  of  the  Peace.] 

Verification  by  agent  or  attorney.  If  verified  by  the  agent  or  attorney 
of  the  plaintiff,  the  form  of  the  affidavit  may  he  drawn  from  section 
5109,  post,  358. 

The  State  of  Ohio, County,  ss. 

Edward  Coke  makes  oath  that  he  is  the  attorney  of  the  above  named 
plaintiff,  John  Doe;  that  [the  above  pleading  is  founded  upon  a  written 
instrument  for  the  payment  of  money  only,  and  said  instrument  is  in  the 
possession  c^f  the  affiant],  etc. 

1.  Security  for  costs,  who,  when,  and  how  to  be  given — Effect  of  not  giv- 
ing. If  the  plaintiff  be  a  uon-resident  of  the  county,  or  a  partnership 
suing  iu  its  company  name,  security  for  costs  should  be  given  at  the 
commencement  of  the  suit ;  otherwise  the  plaintiff  will  be  compelled 
subsequently,  on  motion,  to  do  so ;  and  failing  to  comply  with  the 
order  of  the  court  in  this  regard,  his  action  may  be  dismissed  by  the 
court  in  pursuance  of  an  order  made  by  it  to  dismiss  if  such  secur- 
ity he  not  given  in  compliance  with  tl>e  order.  The  surety  for  costs 
must  be  a  resident  of  the  county  in  which  the  action    is  brought,  and 
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approved  by  the  clerk  of  the  court.  The  surety  may  biud  himself  fur 
such  coetd  by  iudorsiug  the  summouti,  or  sigaing  hb  name  to  the  peti- 
tion, as  security  for  costs. 

2.  DepogU  of  money  for.  In  lieu  of  giving  such  security  for  costs, 
the  plaintiff  may  deposit  with  the  clerk  of  the  court  such  sum  of 
money,  as  security  for  costs  in  the  case,  as,  in  the  opinion  of  the  clerk, 
will  be  sufficient  for  the  purpose.  The  court,  if  satisfied  such  amount 
deposited  is  not  sufficient,  may  require  the  same  to  be  increased,  or 
personal  security  given. 

3.  When  not  requir&i.  If  one  of  several  individual  plaintiffs  reside 
in  the  county  where  suit  is  brought,  and  the  others  do  not,  no  security 
for  costs  can  be  required  to  be  given. 

Precipe  for  Summons  to  be  Filed  with  the  Petition,  or  before 
Summons  is  Issued. 

4.  Precipe  to  be  filed  for  the  issue  of  all  process.  All  writs  and  or- 
ders for  provisional  remedies,  and  process  of  every  kind,  must  be 
ijwiie<l  by  the  clerks  of  the  several  courts  ;  but,  before  being  issueti,  a 
precipe  shall  be  filed  with  the  clerk  demanding  the  same.  §§  4959, 
5030.  5037,  6714. 

[Form  2.    §g  4959,  6036,  5037.] 

The  State  of  Ohio,  County  Court  of  Common  Pleas  [or,  Superior 

Court  of ] 

John  Doe.  Plaintiff,  "j 

Jo'h.rsLth.  JohrJones.  and  Hugh     Precipe  for  Summons. 

Evans,  Defendants.  j 

To  Clerk: 

Issue  a  summons  in  this  case  returnable  according  to  law.  Indorse: 
"Amt.  claimed,  $1,000,  with  interest  from  July  1,  188'>,  against  John 
Smith  as  maker,  and  John  Jones  and  Hugh  Evans  as  indorsers  of  prom- 
issory note,  for  which  the  plaintiff  will  take  judgment  accordingly  if  de- 
fendants fail  to  answer." 

This day  of .  188.5.  Edwari»  Cokk,  Attorney  for  Plaintiff 

The  Summons. 
[PonnS.    K  5037,  5039.  5097.  4954.] 

The  State  of  Ohio. County,  ss. 

4  To  the  Sheriff  of  County,  Ohio: 

You  are  hereby  commanded  to  notify  John  Smith,  John  Jones,  and 
Hugh  Evans,  defendants,  that  they  have  been  sued  by  John   Doe,  the 

plaintiff,  and  that  they  are  required  to  answer  by  or  on  the dny  of 

,  A.  D  18 — .  or  the  {)etition  will  be  taken  as  true,  and  judgment  ren- 
dered against  them  accordingly. 
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You  will  make  due  return  of  this  writ  by  or  on  the day  of  •, 

A.  D.  18—. 

Witness  my  hand  and  the  seal  of  the  Court  of  Common  Pleas  of , 

county,  this day  of ,  a.  d.  18 — .  ,  Clerk. 

[seal  or  COURT.] 

Sec.  4954.   Style  of  process.     Process  shall  be  under  the  seal  of  the 

court   from  which   it   issues,  be   styled  "The  State  of  Ohio,   

county,"  be  signed  by  the  clerk,  and  bear  date  the  day  it  is  actually 
issued. 

Indorsement  on  Summons  by  the  Clerk. 

1.  On  summons  to  agree  with  precipe,  and  delivered  to  sheriff,  and  when 
coroner.  This  indorsement  should  conform  substantially  to  that  given 
in  the  precipe  for  the  writ. 

The  summons  is  by  the  clerk  to  be  delivered  to  the  sheriff  of  the 
county;  or,  in  case  the  sheriff  is  a  party  to  the  action,  or  otherwise 
disqualified  to  act,  into  the  hands  of  the  coroner  of  the  county,  whose 
duties  will  be  the  same  in  regard  to  it  as  those  of  the  sheriff.  §  5037. 
The  officer  is  to  indorse  on  the  writ  the  time  of  receiving  it. 

2.  W lien  returnable.  The  summons  is  returnable  by  the  oflScer  tc 
whom  it  is  directed  on  the  second  Monday  after  its  date ;  or,  at  the 
option  of  the  party  having  it  issued,  on  the  fourth  Monday  after  its 
date.  The  time  in  which  the  defendant  is  required  to  answer  is  on  or 
before  the  third  Saturday  after  such  Monday.     §§  5039,  5041,  5042. 

3.  Attorney's  care  before  taking  judgment,  or  making  entry.  Before 
taking  a  judgment  against  the  defendant,  or  asking  the  court  to  make 
any  entry  upon  its  journal  in  the  cause,  which  requires  proper  service 
of  process  upon  the  defendant,  and  to  the  validity  of  which  his  pres- 
ence or  default  is  essential,  the  plaintiff's  attorney  should  carefully 
examine  the  summons,  the  indorsement  upon  it,  where  any  indorse- 
ment is  required  by  statute,  and  the  officer's  return  of  service  of  the 
same;  and  if  any  defect  or  omission  is  found,  have  the  same,  if  facts 
exist  making  it  amendable,  amended. 

4.  Amendments  of  returns,  etc.  Like  examination  and  care  are 
requisite  as  to  all  that  is  officially  done  in  actions  and  proceedings  of 
every  kind  by  others  than  the  attorney  interested  in  their  binding 
force  and  validity.  He  should  take  nothing  for  granted,  but  examine 
every  thing  not  done  by  himself.  It  is  essential  to  the  commencement 
of  every  action  that  a  summons  be  issued,  although  orders  of  attach- 
ment, or  for  the  arrest  of  the  defendant,  are  also  sued  out  in  such 
actions. 
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Shkriff's   Retcrh  to  be  Indorsed  on  the  Summons,  or  on  a 
Paper  Attached  to  it  by  that  Officer. 

Sec.  4966.  The  sheriff  shall  indorse  upon  every  writ  or  order  the 
day  and  hour  it  was  received  by  him. 

[Form  4.    §2  5041-5047.] 

Received  this  writ  on  the day  of ,  18 — ,  at o'clock,  —  M. 

[August ,  1885.]     Served  the  within  [or,  attached]  writ  of  summons 

by  delivering  to  each  of  the  within  named  defendants,  John  Smith,  John 
Jones,  and  Hugh  Evans,  personally,  a  copy  of  such  summons,  with  the 
indorsements  thereon.  ,  Sheriff  of County. 

Or.  if  not  personally  served  as  to  all  or  any,  the  return  should  say,  "by 
leaving  a  copy  at  his  [naming  the  person  or  persons']  usual  place  of  resi- 
dence." 

If  any  can  not  be  found,  the  return  should  name  such,  and  read  :  "  Not 
foun<l  within county." 

1.  How  terved  on  corporation.  A  summons  against  a  corporation 
may  be  served  :  1.  Upon  the  president,  mayor,  chairman,  or  president 
of  the  board  of  directors  or  other  trustees,  or  other  chief  officer ; 

Or  (2),  if  its  chief  officer  be  not  found  in  the  county,  upon  ita 
cashier,  treasurer,  secretary,  clerk,  or  managing  agent ; 

Or  (3),  if  none  of  the  aforesaid  officers  can  be  found,  by  a  copy 
left  at  the  office  or  usual  place  of  business  of  such  corporation,  with 
the  person  having  charge  thereof, 

2.  Railroad  company.  If  the  defendant  corporation  be  a  railroad 
company,  whether  foreign  (that  is,  incorporated  by  the  laws  of  another 
state,  territory,  or  government  than  Ohio),  or  created  under  the  laws 
of  this  state,  and  whether  the  charter  thereof  prescribes  the  manner 
and  place,  or  either,  of  service  of  process  thereon,  the  summons  may 
be  served  :  (1)  Upon  any  regular  ticket  or  freight  agent  thereof; 

Or  (2),  if  there  is  no  such  agent,  then  upon  any  conductor,  in  any 
county  in  this  stale  in  which  such  railroad  is  located,  or  through  which 
it  passes. 

3.  River  trttn$portation  company.  An  incorporate*!  river  transporta- 
tion com{)any,  whether  organized  under  the  laws  of  this  or  another 
state,  may  be  served  by  serving  the  summons  Ufion  tlie  master,  or 
other  chief  officer,  of  any  of  its  steamboats  or  other  craft,  or  up<»n 
any  of  its  authorized  ticket  or  freight  agents,  at  any  port  where  it 
transacts  business. 

4.  What  $heriff'»  return  dtould  $tate.  To  show  proper  service  of  a 
summons  upon  the  above  classes  of  corporations,  except  an   incorpo- 
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rated  river  transportation  company,  the  sheriff's  return  must  state  that 
the  service  by  copy  was  upon  one  of  the  persons  or  agencies  named  or 
specified  in  the  first  mentioned  class;  or,  if  made  upon  one  of  the 
second  or  third  specified  classes,  that  none  of  the  preceding  persons  or 
classes  could  be  found  in  the  county.  The  service  and  return  in  such 
cases  should  be  carefully  made  to  secure  a  valid  judgment  by  default, 
in  case  of  a  failure  of  the  corporation  to  answer  or  appear  to  the 
action. 

5.  Foreign  life  insurance  companies.  Foreign  life  insurance  compa- 
nies appoint  agents  in  each  county  where  they  transact  business,  upon 
whom  service  of  summons  against  such  companies  may  be  made. 
Foreign  insurance  companies  may  be  sued  and  served  with  process  in 
any  county  where  the  cause  of  action,  or  some  part  thereof,  arose. 
§§  5044,  5045,  5047,  5043. 
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CHAPTER  II. 

ATTACHMENT. 

At  or  after  the  commencement  of  an  action,  an  order  of  attachment 
is  obtainable  in  certain  cases,  on  grounds  specified  by  statute,  and  may 
be  necessary  to  the  realizing  of  any  money  by  the  suit 

Affidavit  for  Attachment  against  a  Defendant. 

[Forms.    §5522.] 

Court  of  Common  Pleas  of County,  Ohio. 

The  State  of  Ohio, County,  ss. 

John  Doe,  Plaintiff,  | 

No.  — .]  vt.  >  Affidavit  for  Attachment. 

John  Smith  et  al.,  Defendants.  \ 

John  Doe,  the  plaintiff  herein  \_or,  A.  B.,  the  attorney ;  or,  C.  D.,  th* 
agent  of  John  Doc,  the  plaintiff  herein],  makes  oath  that  he  is  com 
mencing  herewith  [^or,  has  commenced]  a  civil  action  in  this  court  against 
John  Smith,  John  Jones,  and  Hugh  Evans;  that  his  said  action  is  for  the 
recovery  of  money  {and,  if  against  a  non-resident  of  this  state,  or  a  foreign  em- 
poration,  add,  upon  a  debt  {or,  demand)  arising  upon  contract  {or,  judg- 
ment; or  decree,  as  the  ease  may  be);  or  if /or  causing  death,  say,  for  wrong- 
fully causing  the  death  of  (E.  F.)  by  a  negligent  {or,  wrongful)  act]. 

That  said  claim  is  just. 

That  the  amount  which  this  affiant  believes  the  plaintiff  ought  to  re- 
cover is dollars,  with  interest  at  the  rate  of per  cent  per  year, 

from  the day  of ,  a.  d.  18 — . 

.And  that  the  defendant,  John  Smith  {and  such  other  defendants  as  tK» 
same  ground  oj  attachment  exists  against],  is  a  foreign  corporation. 

{Or.  a  non-resident  of  this,  the  State  of  Ohio.] 

{Or.  has  absconded  with  the  intent  to  defraud  his  creditors.] 

{Or,  has  left  the  county  of  his  residence  to  avoid  the  service  of  a  suoi- 
mons  upon  him  {or,  them.)] 

{Or,  so  conceal.4  himRelf  that  a  summons  can  not  be  served  upon  him 
{or,  them.)] 

{Or,  is  about  to  remove  his  property  {or,  a  part  of  his  property]  out  of 
the  jurisdiction  of  this  court,  with  the  intent  to  defraud  his  creditors.] 

{Or,  is  about  to  convert  his  property  {or,  a  part  of  his  property)  into 
money,  for  the  purpose  of  placing  it  beyond  the  reach  of  his  creditors.] 

{Or,  has  property  {or,  has  rights  in  action)  which  he  conceals.] 

{Or,  has  assigned  (or,  removed  or  disposed  of)  his  property  with  the 
intent  to  defraud  his  creditors.] 
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[^Or,  has  assigned  part  {etc.,  as  last  above  enumerated.)] 

[_0r,  is  about  to  dispose  of  his  property  with  the  intent  to  defraud  his 
creditors.] 

\^0r,  is  about  to  dispose  of  a  part  of  his  property  with  the  intent  to 
defraud  his  creditors.] 

[^Or,  fraudulently  contracted  the  debt  and  incurred  the  obligation.] 

[Or,  criminally  contracted  the  debt  and  incurred  the  obligation.] 

And  further  afSfant  saith  not. 

The  above  named  aflBant,  John  Doe,  swears  that  the  facts  stated  in  the 
foregoing  affidavit  are  true. 

(Signed,)  John  Doe. 

Sworn  to  before  me  by  said  John  Doe,  and  by  him  signed  in  my  pres- 
ence, this day  of ,  a.  d.  18 — . 

Witness,  etc.  ^  — — ,  Clerk. 

1 .  Skovld  he  sworn  to  positively,  why.  The  facts  stated  in  an  affidavit 
for  an  attachment  should  be  sworn  to  positively  by  the  plaintiff,  his 
agent,  or  attorney,  and  not  according  to  belief  only.  If  verified  ac- 
cording to  mere  belief,  the  facts  upon  which  such  belief  is  founded 
must  be  stated  in  the  affidavit. 

2.  When  more  tlian  on^  affidavit  proper.  Where  there  is  more  than 
one  defendant,  and  it  is  sought  to  attach  the  property  and  effects  of 
all,  but  a  separate  or  distinct  ground  of  attachment  exists  against 
each,  the  better  practice  will  be  to  prepare  a  separate  affidavit  against 
each  defendant,  although,  if  the  distinct  grounds  for  attachment 
against  the  several  defendants  be  properly  and  separately  stated  in  a 
single  affidavit,  it  will  not  be  set  aside  for  such  reason.  The  same 
may  be  said  as  to  a  single  affidavit  for  attachment  and  garnishment. 

3.  All  existing  growvds  should  he  stated  in,  why.  If  several  grounds 
of  attachment  exist  against  a  defendant,  they  should  all  be  stated  in 
the  affidavit,  and  coupled  with  the  conjunction  "  and,"  not  "  or." 
To  allege  that  the  defendant  has  done  one  or  another  of  two  or  more 
distinct  acts,  material  to  the  plaintiff's  right  to  obtain  an  order  of  at- 
tachment agaiust  the  defendant's  property,  is  uncertain,  and  would  be 
a  sufficient  ground  to  set  aside  all  the  attachment  proceedings. 

By  joining  in  the  affidavit  all  the  grounds  for  attachment  that  exist 
against  the  defendant,  the  proceedings  in  attachment  can  not  be  set 
aside  if  any  one  of  the  causes  stated  therein  is  sustained,  though  all 
the  other  alleged  grounds  may  be  shown  to  have  no  existence. 

Undertaking  for  Order  of  Attachment. 

4.  Foreign  corporation,  or  non-resident  of  state,  none  required — Terms, 
plainiif  and  defendant,  plural.     If  the  ground  of  attachment  be  that 
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the  defendant  (a  term  which  is  plural  as  well  as  singular)  is  a  foreign 
eorpt)ration,  or  a  non-resident  of  this  state,  the  order  of  attachment 
may  be  issued  against  such  foreign  corporation,  or  non-resident  de- 
feiiilau:,  but  not  against  any  corporation,  or  defendant  resident  in 
this  state,  without  an  undertaking. 

iVhen  not  to  issue  witJiout  undertaking.  In  all  other  cases,  the  order 
of  attachment  shall  not  be  issued  by  the  clerk  of  the  court  until  there 
is  executed  in  his  office,  by  sufficient  surety  of  the  plaintiff,  to  be  ap- 
pn)ved  by  the  clerk,  an  undertaking,  in  a  sum  equal  to  double  the 
amount  of  the  plaintifTs  claim,  to  the  effect  that  the  plaintiff'  shall 
pay  the  defendant,  against  whose  property  the  order  of  attachment  is 
to  be  issued,  all  damages  which  he  may  sustain  by  reason  of  the  at- 
tachment if  the  order  prove  to  have  been  wrongfully  obtained. 

5.  Plaintiff'  need  i\ot  siijn.  It  is  not  essential  to  the  validity  of  such 
undertaking  that  the  plaintiff*  (which  terra  is  plural  as  well  as  singular 
in  numl)er)  should  sign  the  same;  for  the  plaintiff*  is  liable  to  the 
same  extent  as  the  surety  or  sureties  if  the  order  of  attachment  prove 
to  have  been  wrongfully  obtained,  though,  in  such  case,  the  plaintiff 
is  not  liable,  and  can  not  be  sued,  upon  the  undertaking  for  breach  of 
it-j  c  )ndition  ;  but  a  separate  suit  must  be  brought  therefor  against  him. 

Proper  that  he  sliou^d,  why.  It  is  proper,  therefore,  if  the  plaiutilfbe 
pn-scnt,  that  he  should  execute  such  undertaking  as  principal. 

0.  Subrogation  of  surety.  If  the  order  be  wrongfully  obtained,  and 
the  surety  compelled  to  pay  the  defendant  damages  by  reason  thereof, 
after  full  payment  of  such  damages,  the  surety  is  subrogated  to  the 
defendant's  rights,  and  may  collect  the  same,  with  interest,  from  his 
principal,  the  plaintiff  in  attachment,  whether  the  latter  cxecute<l  the 
undertaking,  or  not. 

7.  Parties  only  liable  on  undertaking  for  actual  damages.  The  pai  ties 
thereto,  in  an  action  ujxm  such  undertaking,  can  only  be  made  liable 
to  the  defendant  when  sued  thereon,  for  the  amount  of  actual  damages 
sustained  by  the  defendant. 

The  plaintiff't  liability  for  malicious  prosecution.  If  the  plaintiff  ma- 
liciously, and  u'iUwui  probahle  eauAe,  procures  such  attachment,  he  incurs 
a  liability  to  the  attachment  defendant  for  malicious  prosecution,  inde- 
pendently of  such  undertaking. 

8.  Aclion  upon,  Viough  not  set  aside,  when — }fotion  to  disdiarge  not 
tricMe  by' jury — Adion  on  triable  by  jury.  An  action  by  the  attachment 
defendant  upon  the  undertaking,  against  the  persons  executing  it,  may 
be  maintained  though  the  attachment  is  not  f^ct  aside,  or  if  sought  to 
be  set  aside,  the  motion  of  the  defendant  to  effect  tiiat  object  be 
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overruled,  and  the  attachment  sustained;  for,  proceedings  to  dis- 
charge an  attachment  can  not  be  tried  by  a  jury — only  by  the  court 
— while  an  action  upon  siicli  undertaking  is  one  in  which  the  parties 
have  the  right  of  trial  by  jury.  The  same  rule  is  applicable  to  an 
action  for  maliciously  and  without  probable  cause  suing  out  the  attach- 
ment. 

9.  Undertaking  necessary  to  validity  of  attachment.  The  execution 
and  acceptance  thereof  by  the  clerk  of  such  undertaking,  in  cases 
requiring  it,  is  a  condition  precedent  to  the  legal  validity  of  the  order 
of  attachment,  though,  without  it,  the  attachment  is  only  voidable ; 
and  in  accepting  it  the  clerk  acts  quasi  judicially.  This  duty  he  may 
perform  by  his  lawful  deputy. 

Undertaking  for  Order  of  Attachment. 

[Form  6.    §  5523.] 
Court  of  Common  Pleas  of County,  Ohio. 

John  Doe,  Plaintiff,  Ittjj-i-        r      rvj        fAxiU 

-»j  -1  '  '  Undertaking  for  Order  of  Attach- 

John  Smith,  John  Jones,  and  Hugh  (  ^ 

Evans,  Defendants.  J  * 

We,  John   Doe,  as   principal,  and  and  as   his  sureties,  do 

hereby  undertake  and  bind  ourselves,  jointly  and  severally,  unto  John 
Smith  and  Inhere  name  all  the  attachment  defendants'],  in  the  sum  of •  dol- 
lars [double  the  amount  of  the  plaintiff's  claim],  to  the  effect  that  the 
said  plaintiff,  John  Doe,  shall  pay  the  defendant,  John  Smith,  all  dam- 
ages wiiich  he  may  sustain  by  reason  of  the  attachment  in  this  cause  if 
the  order  prove  to  have  been  wtrongfully  obtained. 

This day  of ,  a.  d.  18 — .  John  Doe,  Principal. 

Witness:     J.  L.,  Clerk.  A.  B.,  Surety. 

C.  D.,  Surety. 

This  undertaking  and  the  sureties  approved  and  accepted  by  me,  this 
day  of ,  A.  D.  18 — .  ,  Clerk  of  said  Court. 

Precipe  for  Order  of  Attachment. 

[Form  7.] 

Court  of  Common  Pleas  of County,  Ohio. 

John  Doe,  Plaintiff,  ^ 

,".•      'J   ..,     T  T-'^^T  ]  Tj     1    r  Precipe  for  Order  of  Attachment. 

John  Smith,  John  Jones,  and  Hugli  ^ 

Evans,  Defendants.  J 

To  Clerk: 

In  this  case,  issue  an  order  of  attachment  against  the  said  defendant, 
John  Smith  [and  all  defendants  against  whom  attachments  are  to  he  taken  out\ 
returnable  according  to  law. 

This day  of ,  18 — .  Edward  Coke,  Attorney  for  Plaintifif. 
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Order  of  Attachment. 

[Form  8.    §  ■')524.] 

The  State  of  Ohio, County,  ss. 

To  the  Sheriff  of  gaid County  : 

John  Doe  has  this  day  {_or,  on  the  day  of ,  a.  d.  18 — ]  sued 

John  Smith,  John  Jones,  and  Hugh  Evans,  to  recover  of  them  the  sum 

of  ono  thousand  dollars,  with  interest  at  the  rate  of per  cent  per 

year,  from  the  first  day  of  July,  1885,  and  on  the  necessary  affidavit 
being  filed,  has  obtained  an  order  of  attachment  against  the  said  [Me  d&- 
fendtnt,  or  defendants  against  whom  the  affidavit  for  attachment  has  been  made\ 
in  said  action. 

Now,  this  is  to  command  you  to  attach  the  lands,  tenements,  goods, 
chattels,  stocks,  and  interest  in  stocks,  rights,  credits,  moneys,  and  effects 

of  the  said  ,  defendant,  in  your  county,  not  exempt  by  law  from 

being  applied  to  the  plaintiff's  claim,  or  so  much  thereof  as  will  satisfy 

the  plaintiff's  said  claim  of  $ [add  in  interest  to  date"],  and  the  probable 

costs  of  this  action,  not  exceeding  fifty  dollars;  and  of  this  order,  and 

your  proceedings  thereon,  to  make  duo  return  by  the  day  of  , 

A.  D.  18—, 

WitneM  my  hand,  and  the  seal  of  the  said  court,  this day  of , 

A-  D.  18— .  .  Clerk. 

[seal   or   COURT.] 

1 .  Whenretumdble — laited  when — Action  commenced.  If  the  order  of 
attachment  be  issued  when  the  summons  is,  it  is  tt>  be  made  returna- 
ble at  the  same  time  as  the  summons.  If  issued  subsequently  to  the 
summons,  it  b  to  be  made  returnable  itoenty  days  after  the  date  of 
i.ssuc. 

Last  day  Sunday.  If  the  twentieth  day  be  Sunday,  it  may  be  re- 
turned on  the  day  following,  Monday.     §  5526. 

2.  To  oOier  countien — Can  not  be  brought  against  unnecessary  party,  and 
issned  io  other  counties  to  serve  necessary  parties.  When  the  defendants 
are  more  than  one,  and  one  be  served  within  the  county  whore  the 
.suit  is  brought,  summons  may  be  issued  to  and  served  u{K)n  the  other 
defendants  in  other  counties  of  the  state;  but  an  unnecessary  party 
can  not  be  made  a  defendant  and  servc<l  with  a  summons  in  one  county 
where  the  suit  is  brought  so  as  to  get  service  upon  other  neces.<t:iry 

irties  (defendant,  residing  in  other  counties  of  the  state.  Alien  y. 
JtiUer,  1  i  O.  8.  374. 

3.  Several  onlers  may  issue  —  Wfueh  taxfd  in  costs.  Orders  of  attach- 
ment, however,  may  be  issued  to  the  sheriffs  of  <liflerent  counties  ;  and 
several  of  them  may,  at  the  option  of  the  plaintiff,  be  issued  at  the 
same  time,  or  in  succession,  before  judgment.  Only  such  as  are  executed 
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will  be  taxed  in  the  costs  recoverable  against  the  defendant,  unless 
otherwise  directed  by  the  court. 

4.  Issued  to  another  county,  when  returnable.  When  issued  to  another 
county  a. summons  may,  at  the  option  of  the  plaintiff,  be  made  return- 
able on  the  third  or  fourth  Monday  after  its  date,  which  return  day 
must  be  stated  therein.  Orders  of  attachment,  when  issued  to  other 
counties  at  the  same  time  summons  are  so  issued,  are  to  be  made  re- 
turnable at  the  same  time  the' summons  is.  If  afterward,  within  twenty 
days  from  the  date  of  issue. 

5.  Sow  several  executed  against  same  defendant  and  time  of  receiving ^ 
indorsed  on.  Orders  of  attachment  against  the  same  defendant  are  to 
be  executed  by  the  sheriff  in  the  order  in  which  they  are  received  by 
him.  He  should,  therefore,  indorse  on  the  order  the  day,  hour,  and 
minute  of  its  reception  by  him.     §  5528. 

How  executed.  He  is  required  to  execute  the  order  without  delay.  He 
shall  go  to  the  place  where  the  defendant's  property  is,  and  there,  in  the 
presence  oftioo  freeholders  of  the  county,  declare  that,  by  virtue  of  the 
order,  he  attaches  the  property  at  the  suit  of  theplaintiff ;  the  officer,  with 
the  freeholders,  who  shall  be  first  sworn  by  him  to  make  a  true  inven- 
tory and  appraisement  of  all  the  property  attached,  shall  make  a  true 
inventory  and  appraisement  of  the  same,  Avhich  must  be  signed  by  the 
officer  and  freehold  appraisers,  and  returned  by  the  officer,  with  the 
order  of  attachment. 

6.  Wlien  real  property  is  attached.  When  the  property  attached  is 
real  property,  the  attaching  officer  shall  leave  with  the  occupant 
thereof,  or,  if  there  be  no  occupant,  in  a  conspicuous  place  thereon,  a 
copy  of  the  order,  certified  by  him  to  be  such  copy ;  and  when  it  is 
movable  personal  property,  and  can  be  come  at,  he  shall  take  it  into 
his  custody,  and  hold  it  subject  to  the  order  of  the  court. 

7.  Beal  estate  leaseholds.  All  leasehold  estates  other  than  such  as 
are  perpetual,  that  is,  renewable  forever,  are  personal  property  how- 
ever long  the  term  of  years  may  be.  Perpetual  leases  are  to  be  taken 
as  real  property. 

Sheriff's    Indorsement  and   Return   Upon  an    Order   of  At- 
tachment. 

[Form  9.    §  5537.] 

Received  this  order  July  1,  1885,  at  10  o'clock  and  25  minutes  a.  m. 

Executed  the  same  forthwith,  on ,  the  day  of ,  1885,  at  12  o'clock 

M.,  by  attaching  the  real  and  personal  property  of  the  defendant,  John 
Smith,  mentioned  and  described  in  the  inventory  and  appraisement  at- 
t5,ched  hereto  and  returned  herewith.     Said  inventory  and  appraisement 
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wpre  made  by  m<»,  ofBcially.  and  by  A.  B.  and  C.  D.,  two  freeholders  of 
r^.ud  county,  iippoint«Hl  and  first  sworn  by  me  to  make  a  true  inventory 
and  appraisement  of  all  aaid  attached  properly;  and  1  also  left  with  E.  P., 
the  occupant  ofKuid  real  property,  a  copy  of  the  within  order  [or,  if  (here 
6<s  no  occupant :  and  I  also,  on  the  door  of  the  dwelling-house,  a  conspicuous 
place  on  »aid  attached  real  properly,  posted  a  copy  of  the  within  order]. 
I    have  taken  all  »aid  personal   property  into  my  custody,  and   hold  the 

■  !ne  subject  to  the  order  of  the  court,  this day  of ,  18 — . 

,  Sheriff. 

If  no  property  of  the  defendant  cau  be  found  iu  the  county,  the  re- 
turn of  the  sheriff  may  be : 

[Form  10.] 

Nothing  Ijelonging  to  the  defendant,  John  Smith,  specified  in  the  within 
order  found  in  said  county  by  m«?  to  attach.  ,  Sheriff. 

[Form  11.    g  5528] 

Inventory  and  appraisement  of  property  of  John  Smith,  attached  by 
virtue  of  the  order  of  attachment  issued  in  the  action  of  John  Doe  against 
John  Smith,  John  Jones,  and  Hugh  Evans,  pending  in  the  Court  of  Com- 

mon  Pleas  of County,  Ohio,  by  G.  H.,  sheriff  of  said  county,  and  A.  B. 

and  C.  !>.,  freeholders  of  said  county,  by  said  sheriff  chosen  and  sworn  to 
muke  the  same  with  him. 

Here  describe  the  personal  property  attached,  and  appraise  the  value  of  every 
ut.i(inet  part  which  is  not  pr»pcr/y  parcel  of  a  single  whole  or  Al^]     Appraised  by 

us  at  $ .     [Here  describe  thereat  estate  attached ;  (/  in  separate  tracts,  nppraise 

each  tract  separatel)/.'\    Appraise<l  by  us  at  $ .  ,  Sheriff 

Done  this  day of ,  a.  d.  18 — ,  as  witness  our  signatures. 

c'  D  1  Appraisers. 

Shkriff's  Return,  How  Extkued  nv  Clerk. 

1.  HVmti  proeen  die*.  The  date  of  the  return  of  all  process  is  in- 
iorsetl  as  filed  by  the  clerk  up)a  the  same,  such  date  being  the  time 
it  \a  filed  in  his  ofHcc  by  the  sheriff;  and  such  return  id  entered  upon 
the  apjwanuue  docket  by  the  clerk.  After  the  return  day  named  in 
pnK'ess,  it  becomes  dead,  and  its  execution  after  such  date  is  of  no 
validity. 

2.  Rel6<ue  and  return  of  property — Undertaking — Ho%o  tatit^ied — JAn- 
hility  on  uniirrtakinfj.  When  pro|)erty  i.i  attached,  ond  after  it  is  in- 
ventoried and  appraised,  the  atUichmenl defendant,  or  jwrson  in  whose 
possession  it  was  found,  may  have  the  siftne  released  from  the  attach- 
ment and  delivered  by  the  sheriff  to  him.     To  effect  l\\\s,  such  person, 
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in'  the  presence  of  the  sheriff,  must  execute  an  undertaking  to  the 
plaintiff  in  the  action,  with  sufficient  surety,  resident  in  the  county,  to 
the  effect  that  the  parties  to  the  same  are  bound  to  the  plaintiff  in 
doable  the  appraised  value  of  the  property,  that  the  property,  or  its 
appraised  value  in  money,  shall  be  forthcoming  to  answer  the  judgment 
of  the  court  in  the  action.  Such  undertaking  takes  the  place  of  the 
attached  property,  which  is  released  thereby;  but  after  a judgm.ent  in 
favor  of  the  plaintiff,  such  undertaking  may  be  satisfied  by  returning 
to  the  sheriff  such  attached  property,  and  if  it  be  made  to  appear  to  the 
court  that  any  part  of  such  property  has  been  lost  or  destroyed  by  un- 
avoidable accident,  the  value  thereof  will  be  remitted  to  the  persons 
bound  in  the  undertaking.  If,  after  judgment  in  favor  of  the  plaint- 
iff, the  defendant  does  not  return  to  the  sheriff  the  attached  property, 
or  satisfy  the  court  of  its  loss  or  destruction  by  unavoidable  accident, 
the  appraised  value  of  the  property  not  so  returned  is  recoverable  upon 
the  undertaking  from  the  persons  executing  the  same. 

Care  of  officer  in  talcing.  The  sheriff  should  exercise  sound  judgment 
in  accepting  such  surety,  as  the  acceptance  of  irresponsible  security, 
pecuninarily,  without  making  reasonable  inquiry  as  to  the  sufficiency 
of  the  party,  or  parties,  will  render  him  liable  to  the  plaintiff  for  the 
appraised  value  of  the  attached  property,  in  case  it  can  not  be  subjected 
for  such  causes  to  the  plaintiff's  judgment. 

Undertaking  to  Sheriff  for  the  Delivery  to  the  Defendant 
OF  the  Attached  Property  after  its  Appraisement. 

[Form  12.    §5529.] 

The  State  of  Ohio, County  Court  of  Common  Pleas. 

John  Doe,  Plaintiff,  ~\ 

John  Smith,  John  Jones,  and  Hugh  | 
Evans,  Defendants.  J 

The  property  of  the  defendant,  John  Smith,  having  been  attached  upon 
an  order  of  attachment  issued  in  this  cause  by  said  court,  and  an  inventory 
and  appraisement  of  the  same  made,  said  property  and  its  appraised  value 
being  stated  therein,  which  inventory  is  made  part  hereof,  and  said  John 
Smith  desiring  to  have  the  same  delivered  to  him  by  the  sheriff,  it  being 
appraised  at dollars  : 

Now,  in  consideration  of  such  delivery  to  said  John  Smith,  we,  John 
Smith,  J.  K.,  and  L.  M.,  jointly  and  severally  undertake  and  bind  our- 
selves to  the  said  plaintiff,  John  Doe,  in  the  sum  of ■  dollars  [douhlethe 

appraised  value],  that  the  said  property,  or  its  appraised  value  in  money, 
shall  be  forthcoming  to  answer  the  judgment  of  the  court  in  this,  the  said 
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Action,  unleu  we  shall  be  excustnl  by  the  court  from  performance 
hereof. 

This day  of ,  a.  p.  18 — .  JoHS  Smith. 

Attest:  J.  K. 
,  Sheriff.  L.  M 

The   foregoing  [or,  within]  undertaking  accepted  and  approved  by  me, 

said  J.  K.  and    L.  M.  being  residents  of  said county,  this  day 

of ,  18—.  .  Sheriff. 

Return  of  the  Sheriff  of  the  Taking  of  Delivery  Undertak- 
iNo  AND  Delivery  of  Attached  Property  to  Defendant. 

[Form  13.    §5545.] 

Court  of  Common  Pleas  of County. 

John  Doe,  Plaintiff,  ) 

No.  — .]  I*.  \ 

John  Smith  and  others,  Defendants. ) 

In  this  case  I  have  delivered  the  property  mentioned  in  the  inventory 
and  apprabemont  herein  to  John  Smith,  on  the  execution  by  him,  and  J. 
K.  and  L.  M.,  his  sureties,  who  reside  in  8ai<l  county,  in  my  pres- 
ence, of  an  undertaking  to  the  plaintiff,  John   Doe,  in  the  sum  of 

dollars,  that  being  double  the  amount  of  the  appraised  value  of  said  at- 
tache<l  property,  conditioned  according  to  law.  Said  undertaking  is  re- 
turned herewith,  this  day  of ,  a.  u.  IS — .  ,  Sheriff. 

1.  RHum.  If  such  delivery  undertaking  be  executed  at  the  time 
of  the  appraisiement,  the  substance  <jf  the  f  )regoing  return  can  be 
stated  in  the  return  of  the  attachment.  Form  8.  In  case  no  delivery 
undertaking  be  executed,  the  sheriff  must  retain  the  attached  property 
to  be  di8i)ose<l  of  according  tf>  the  order  of  the  court,  or  a  judge 
thereof,  in  vacation, 

2.  Delivery  of  attached  property  to  defendani — Restitution  of  attached 
property.  After  the  return  by  the  sheriff  of  the  order  of  attachment, 
the  defendant,  whose  property  has  been  attached,  or  other  person  in 
hi:*  behalf,  may  obtain  the  discharge  of  the  same,  at  any  time  before 
judgment,  by  causing  an  undertaking  to  be  executed  to  the  plaintiff,  by 
sufficient  surety,  resident  in  the  county,  to  bo  appn)ve<l  by  the  court, 
in  d«)ubIo  the  amount  of  the  plaiutiffj  claim,  as  stateii  in  hia  affida- 
vit, to  the  effect  that  the  defendant  shall  perform  the  judgment  of  the 
court.  ,  Then  restitution  will  bo  made  of  the  uroperty  attached,  or  the 
proceeds  thereof,  if  sold. 

OarnUue  discharged — In  vacation,  hoto  undertaking  given.  The  same 
undertaking  will  also  discharge  the  garnishee,  if  there  be  any.  In 
vacation,  such  undertaking  mny  be  executed  in  the  presence  of  the  offi- 
cer having  the  order  of  attachment  in  hia  hands,  or,  after  the  return  of 
the  order,  before  the  clerk,  with  the  same  effect  as  if  executed  in  court. 
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the  sureties,  in  either  case,  to  be  approved  by  the  officer  before  whom 
the  undertaking  is  executed. 

[Form  14.     Journal  Entry,  §  5545.] 

John  Doe,  Plaintiff,  )t>-i.  c  -d  j.    t  *i.xi- 

^     -1  '  (    Discharge   of  Property  from  Attach- 

John   Smith   efc  als.,  Defendants.  J 

On  the  giving  of  an  undertaking  to  the  plaintiff",  as  required  by  law, 
the  property  attached  herein  \^or,  the  proceeds  of  the  sale  of  the  property 
attached  herein]  is  released  from  attachment,  and  ordered  to  be  surren- 
dered to  said  John  Smith.     The   parties    executing    said  undertaking, 

which  is  hereby  approved,  are  John  Smith  and and .     Amount 

of  same, dollars. 

The  precipe  to  the  clerk,  the  issuing  of  the  order  to  the  sheriff  to  de- 
liver the  property,  and  the  form  of  his  return  can  be  easily  framed. 

3.  Preservation  or  sale.  The  court,  or  a  judge  thereof,  in  vacation, 
may  make  proper  orders  for  the  preservation  of  the  propei-ty  during 
the  pendency  of  the  suit,  and  may  direct  a  sale  of  property  when,  be- 
cause of  its  perishable  nature,  or  the  cost  of  keeping  it,  a' sale  will  be 
for  the  benefit  of  the  parties ;  the  sale  shall  be  public,  after  such  adver- 
tisement as  is  prescribed  for  the  sale  of  like  property  on  execution, .and 
shall  be  made  in  such  manner,  and  upon  such  terras  and  credit,  with 
security,  as  the  court  or  judge,  having  regard  to  the  probable  duration 
of  the  action,  may  direct. 

4.  Proceeds  of  sale.  The  sheriff  is  required  to  hold  and  pay  over 
all  proceeds  of  the  sale  collected  by  him  under  the  same  requirements 
and  responsibilities  of  himself  and  sureties  as  are  provided  in  respect 
to  money  deposited  in  lieu  of  bail,  for  which  see  post — Arrest  and 
Bail. 

5.  Obtaining  order.  To  obtain  such  order  for  the  preservation  of 
the  attached  property  during  the  pendency  of  the  suit,  or  for  its  sale, 
a  motion  asking  for  the  order  should  be  filed  in  the  cause,  which  mo- 
tion will  be  granted  by  the  court,  or  judge  in  vacation,  as  of  course, 
or  upon  affidavits  stating  such  facts  as  will  justify  the  making  of  the 
order. 

6.  Motion  for,  and  affidavits  in  support  of.  The  motion  for  an  order 
for  the  preservation  of  the  attached  property  during  the  pendency  of 
the  suit  should  specify  the  property  sought  to  be  preserved,  its  situa- 
tion, condition,  and  nature,  and  what  is  asked  to  be  done  in  order  to 
preserve  it.  A  motion  to  obtain  an  order  for  the  sale  of  attached 
property,  because  of  its  perishable  nature,  or  the  cost  of  keeping 
it,  should  describe  the  property  sought  to  be  sold,  its  nature,  and  the 
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expense  of  keeping  it,  if  the  sale  be  asked  on  that  ground.  All  such 
motions  should  he  supported  by  one  or  more  affidavits.  The  court,  or 
judge  in  vacation,  will  make  such  order,  or  refuse  the  same,  as  the 
i'acts  shown  may  warrant. 

Motion  Askino  as  Order  for  the  Preservation  op  Attached 
Property  durino  the  Pkndency  op  the  Action. 

[Pom  15.    2  5544.] 

Court  of  Common  Pleas  of County. 

John  Doe,  Plaintiff,  | 

No.  — .]  vi.  >  Motion. 

John  Smith  and  others.  Defendants.  ) 

The  plaintiff,  by  Edward  Coke,  his  attorney,  moves  for  an  order  to  re- 
quire and  provide  for  the  preservation  of  the  following  property  attached 
by  virtue  of  the  order  of  attachment  issued  in  this  case,  to  wit:  [^Dgicribe 
the  propertif.^  It  is  now  situated  as  follows:  [^Describe situation.  ]  Its  present 
condition  i.s  as  follows:  [^Stateit.^  If  not  properly  preserved,  it  will  become 
greatly  lessened  in  value,  or  entirely  lost  and  destroyed. 

The  plaintiff,  therefore,  asks  for  an  order  providing  for  the  proper  pres- 
ervation of  the  same,  by  [here  state  what  is  asked  to  be  done  with  or  to  U^,  or 
such  other  order  as  muy  be  deemed  proper. 

EnwAui)  Coke,  Attorney  for  Plaintiff. 

Motion  Askino  for  the  Sale  op  Attached  Property  durino 
THE  Pendency  of  the  Action. 

[Form  16.    g  5544  ] 
The  State  of  Ohio,  ^— •  County  Court  of  Common  Pleas. 
No  _  1  ''*'*"'  ^°S  Plaintiff.  )  ^^^.^^  ^^^  ^^^^^^  ^^  g^j^  hec:iuBe  of 

John  .Smith  etaU.  Defendants.     [      Expense  of  Keeping,  etc. 

The  plaintiff,  by  Edward  Coke,  his  attorney,  moves  the  court  for  an  order 
to  Hell  the  following  property  attached  und*'r  an  order  of  attachment  is- 
8Upd  in  this  action,  to  wit:  IDeseriU  it.]  It  is  now  situated  as  follows: 
[Stttt'it.']     Its  conditition  is  as  follows:  {^Slate  it."]    The  necessary  expenses 

of  keeping  it  amount  to  dollars  [per  week;  or,  month,  ele."],  while 

its  appraised  value  is  $ ,  and  its  sale  will  bo  for  the  benefit  of  the 

parties. 

The  plaintiff,  therefore,  asks  for  an  order  for  the  sale  of  said  property, 
either  for  cash  or  upon  such  termx  of  credit  as  the  court  or  judge  may 
prescribe.  '  Edward  Cock,  Attorney  for  Plaintiff. 

1.  Motion  for  order  to  tell.  A  motion  to  obtain  an  order  to  sell  such 
property  because  of  its  perishable  nature  can  readily  Ikj  drawn  from 
the  above  form,  and  often  can  be  8tntcd  in  i*  as  an  addiUonal  ground 
for  asking  sale  of  the  property. 
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2.  Affidavit.  In  support  of  such  motion  one  or  more  affidavits  should 
be  prepared  and  submitted,  with  the  motion,  to  the  court  or  judge  in 
vacation. 

3.  Notice  of.  The  motion  may  be  heard  ex  parte,  or  the  court  or 
judge  in  vacation  may  require  notice  of  the  time  and  place  of  hearing 
it  to  be  given  to  the  attachment  defendant,  or  his  authorized  attorney 
or  agent  if  he  be  absent. 

Affidavit  in  Support  of  Motion  to  Obtain  Order  to  Preserve 
OR  Sell  Attached  Property. 

[Form  17.    §5544.] 

Court  of  Common  Pleas  of County. 

John  Doe,  Plaintiff,  ] 

No.  — .]  vs.  V  Affidavit  of  O.  P. 

John  8mith  and  others,  Defendants,  j 

And  now  comes  0.  P.,  of  the  county  of  ^ ,  and  State  of  ,  and 

makes  solemn  oath  that  he  knows  the  property  attached  in  this  case  by 
the  plaintiff,  and  its  situation,  condition,  and  nature;  that  provision  should 
be  made  for  its  preservation  \^or,  that  it  should  be  sold,  because  of  its  per- 
ishable nature ;  or,  that  thfe  cost  and  expenses  of  keeping  it,  such  sale  be- 
ing of  benefit  to  all  the  parties];  that  he  further  states  the  following  facts 
in  regard  to  it:  [^Here  state  such  facts  and  circuynstances  as  are  within  the  affi- 
ants knowledge  and  materialas  tending  to  show  why  the  order  should  be  made.l  \If 
for  a  sale,  and  that  he  believes  said  property  can  be  sold  to  best  advantage  upon  a 

credit  of  not  less  than months  {or  for  cashy\.     And  further  affiant  saith 

not.  O.  P. 

Sworn  to  and  subscribed  before  me,  this day  of ,  a.  d.  18 — . 

Witness  my  hand,  etc. 

How  made.  Such  affidavits  may  be  made  before  any  officer  au- 
thorized by  law  to  administer  oaths. 

1.  Filed  only.  They  are  to  be  filed  with  the  clerk,  but  are  not  to 
be  recorded  by  him. 

2.  Notice  of.  If  the  court,  or  judge  in  vacation,  requires  notice  to  be 
given  to  the  defendant  of  the  motion  he  will  indorse  such  requirement 
upon  the  motion,  fixing  the  number  of  days  before  the  hearing  the  no- 
tice shall  be  given,  and  of  the  time  and  place  of  the  hearing,  which 
indorsement  must  be  substantially  embodied  in  the  notice  required ; 
aud  before  the  hearing  the  court  or  judge  will  require  the  party  mak- 
ing the  motion  to  satisfy  him  that  the  notice  has  been  given  as  re- 
quired. 
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Notice  of  the  Heauiko  of  Motiox  for  the  Presbrvatiox  or 
Sale  of  Attached  Property. 

[Form  18.] 

The  State  of  Ohio, County  Court  of  Common  Pleas. 

John  Dop,  Flaintiff,  | 

No.  — .]  ».«.  >  Notice. 

<luha  Smith  and  olhera,  DefcndantR.  j 

To  John   Smith   [fA«  />a/-<y  who  owns  or  is  in  possetsion  of  the  aUaehed 
prop«rty'\ : 

You  are  hereby  notified  that  on  the day  of ,  a.  d.  18 — ,  at  — 

o'clock  —  M.,  or  as  soon  thereafter  as  counsel  can  be  heard,  at  the  court- 
house of  said  county  before  said  court  [^or,  before  X.  Y.,  a  judge  of  said 
court  in  vacation  at,  etr  ]  a  motion  will  be  heard  fof  an  order  to  sell  [^or 
to  preserve]  the  attached  property  mentioned  in  said  motion,  which  is 
on  file  in  said  cause.  The  motion  is  made  by  the  plaintiff,  and  affidavits 
in  ptipport  of  it  will  be  used  by  him. 

Thi* day  of ,  18—.  Edward  Coke,  Attorney  for  PUintiff. 

1.  Service  of  notice — How  proved.  An  indorsement  of  acknowlwlg- 
nient  of  gervice,  stating  the  time  thereof  by  the  party  or  his  attorney 
or  agent,  will  be  sufficient.  The  service  should  be  by  copy.  If  the 
plaiutifl'snttoruey  serve  it  his  professional  statement  of  the  facts  to 
the  court  or  judge  will  be  taken  as  sufficient  evidence  of  such  service. 
If  served  by  a  third  person  his  affidavit  of  such  service  will  be  requisite, 
in  ca.«e  service  is  not  acknowledged  in  writiug  and  the  jMirty  fails  to 
appear  at  the  hearing. 

.touknal  e-vtry  of  the  decision  of  the  court  or  judge  in 
Vacation  upon  such  Motion. 

[Form  19.] 

John  Doe,  Plaintiff,  ) 

No.  — .]  V*.  >  Order  of  Sale  [or,  to  Preserve  Property], 

.lohn  Smith  et  ala.  Defendants.  ) 

This  day  the  motion  heretofore  filed  herein  on  the  day  of , 

18 — ,  to  obtain  an  order  for  the  sale  [nr  foi  the  preservation]  of  the  at- 
tached property  therein  mentioned  came  on  to  be  heard  by  the  court  [or, 
by  and  U^fore  X.  Y.,  a  judge  of  said  court  in  vacation],  and  the  same  be- 
ing heard  by  said  court  [^or,  judge]  upon  the  evidence  adduced,  ami  the 
iirgumMits  of  counsel,  and  the  court  [or,  the  said  judge]  being  fully  ad- 
vised in  the  premises,  doth  grant  said  motion  [or,  so  much  thereof  %•*  the 
court  deem!i  proper,  to  wit,  as  to  (here  dateribt  the  property  om  towhieh  the  mo- 
tion is  (/ranUii),  and  denied  as  to  the  residue]. 

Wherefore,  it  is  ordered  by  the  court  [or,  by  said  judge  in  vacation] 
that  said  attached  property  be  sold  at  [state  the  p^are]  by  the  said  nhfrifrat 
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public  sale,  after  such  advertisement  as  is  prescribed  for  the  sale  of  like 
property  on  execution,  for  cash  on  the  day  of  sale  [^or,  upon  the  following 
terms  of  credit,  to  wit:  (state  terms)'],  and  the  proceeds  of  such  sale  the 
slieriflF  shall  hold  and  pay  over  as  prescribed  by  the  further  order  of  the 
court.  [And  for  good  cause  shown  the  court  orders  that  no  notice  of  the 
sale  be  published  in  a  German  newspaper.]  / 

Indorsement. 

To  Clerk:   Enter  within  order.  X.  Y,  Judge. 

1.  How  entered  by  ckrk.  If  made  in  term  time  such  order  will  be 
entered  by  the  clerk  upon  the  daily  journal  of  the  court ;  if  iu  vaca, 
tiou,  upon  the  journal  kept  for  entries  authorized  by  law  to  be  made 
in  vacation. 

2.  Personal  property — Advertisement  of  sale  of.  If  the  property  so 
ordered  to  be  sold  by  the  sheriff  is  personal  property,  the  sheriff  must, 
before  proceeding  to  sell  the  same,  cause  public  notice  to  be  given  of 
the  time  and  place  of  sale  for  at  least  ten  days  before  the  day  of  sale, 
which  notice  shall  be  given  by  advertisement  in  a  newspa^jer  printed 
in  the  county,  or,  if  no  newspaper  is  printed  therein,  by  posting  ad- 
vertisements in  five  public  places  iu  the  county,  two  of  which  shall  be 
put  up  in  the  township  where  tlie  sale  is  to  be  held.  In  case  the  sale 
be  upon  a  credit  the  purchasers  must  give  security  to  the  acceptance 
of  the  sheriff. 

3.  Heal  estate.  If  real  estate,-  which  term  includes  leaseholds  re- 
ifiewable  forever,  before  the  same  can  be  sold  by  the  sheriff,  he  must 
cause  to  be  given  public  notice  of  the  time  aud  place  (which  place, 
unless  another  be  fixed  in  the  order  of  sale,  is  the  court-house  iu  the 
county)  of  sale,  for  at  least  thirty  days  before  the  day  of  sale,  by  ad- 
vertisement in  a  newspaper  printed  and  of  general  circulation  in  the 
county,  or,  if  no  newspaper  is  printed  in  the  county,  in  a  newspaper 
of  general  circulation  therein,  and  by  putting  up  an  advertisement  of  the 
^ame  upon  the  court-house  door,  and  in  five  other  public  places  in  the 
county,  two  of  which  shall  be  in  the  township  where  the  lands  and  tene- 
ments are  situate  ;  when  the  advertisement  is  made  in  a  weekly  news- 
paper published  weekly  it  will  be  sufficient  to  insert  the  notice  in  five 
consecutive  numbers  thereof;  but  if  there  is  published  both  a  daily 
and  weekly  edition  of  the  newspaper  selected  for  such  advertisement, 
and  the  circulation  of  the  daily  in  the  county  exceeds  that  of  the 
weekly,  or,  if  the  lands  and  tenements  taken  in  execution  are  situate 
in  any  city  in  this  state,  and  there  is  published  therein  both  a  daily  and 
weekly  edition  of  the  newspaper  selected  for  such  advertisement,  and 
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the  circulation  of  the  daily  in  such  city  exceeds  that  of  the  weekly, 
it  shall  be  sufficient  to  publish  the  advertisement  in  the  daily  onco  a 
week  for  five  consecutive  weeks  before  the  day  of  sale,  each  insertion 
to  l»e  on  the  ianie  day  of  Uie  week;  but  the  expense  of  such  publication 
in  a  daily  newspai>er  shall  not  exceed  the  cost  of  publishing  the  same 
in  a  weekly  newspaper.  If  a  daily  newspaper  of  which  no  weekly 
idi:ion  is  published  be  selected  for  sucli  advertisement,  ihirty  full  days 
must  elapse  between  the  first  publication  and  the  day  of  sale,  the  pub- 
lication to  be  on  the  same  day  of  the  week  in  consecutive  weeks. 

4.  Aho  to  he  pitblislied  in  German  neti'spapers.  In  every  county  in 
which  there  is  a  city  wherein  is  printed  and  published  a  newspaper  in 
the  German  language,  which  was  established  and  issued  before  the 
icventeenih  day  of  April,  1879,  and  which  has  a  circulation  of  at  least 
five  hundred  and  fifty  copies  to  bona  fide  subscribers  within  the  county, 
the  notice  of  sale  required  to  be  published  as  aforesaid  shall,  in  addi 
tion  to  the  publication  therein  required,  be  published  in  such  news, 
papi-r  in  the  German  language,  for  the  same  time  and  in  the  same 
manner,  if  the  appraised  value  of  the  property  exceeds  five  hundred 
dollars;  and  if  two  or  more  such  papers  are  printed  and  published 
therein  the  publication  may  be  in  either. 

5.  How  dispensed  toitfi.  The  court  shall,  on  motion  of  the  defend, 
ant,  and  may  without  motion,  for  good  cause  shown,  dispense  with  such 
publication. 

6.  Bohemian  nevospaper.  In  any  county,  the  court  may,  if  it  deems 
the  interests  of  the  defendant  require  it,  in  addition,  direct  the  publi- 
cation of  the  notice  in  a  newspaper  printed  in  the  Bohemian  lan- 
guage. 

7.  Effect  of  mistake  in.  No  error  or  mistake  in  translation,  or  in 
such  authorized  publication  in  such  newspapers,  shall  delay  the  pro- 
ceedings, or  affect  the  title  of  the  proi)erty  sold  ;  but  if  occasioned  by 
the  mistake  or  negligence  of  the  publisher,  no  compensation  will  be 
allowed  him  for  such  publication.     §  5394 

8.  Pergonal  property.  Personal  pro{xjrty  may  be  sold  at  such  pub- 
lic sale  for  less  than  its  appraiso<l  value. 

9.  Real  eslale.  The  real  estate  mu^t  sell  for  at  least  twoUnrds  of  ita 
appniisement;  and,  for  the  purpose  of  making  sale  of  real  estate,  the 
sheriff  should  cause  it  to  be  apprai.sed  as  upon  execution,  in  addition 
to  the  appraisement  when  attached,' which  will  have  performed  its  of- 
fice. 
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Precipe  for  Order  of  Sale  of  Attached  Property. 

[Form  20.] 

Court  of  Common  Pleas  of County. 

John  Doe,  Plaintiff,  ^ 

No.  — .]  vs.  >■  Precipe  for  Order  of  Sale,  etc. 

John  Smith  et  als.,  Defendants.  J 
To  Clerk : 

In  this  case  issue  an  order  of  sale,  returnable  as  an  execution,  for  the 
sale,  in  accordance  with  the  order  in  that  behalf  herein,  of  the  attached 

property  so  ordered  to  be  sold,  this day  of ,  18 — . 

Edward  Coke,  Attorney  for  Plaintiff. 

Order  of  Sale  Issued  to  the  Sheriff  by  the  Clerk. 

[Form  21.    §5544.] 
The  State  of  Ohio, County,  ss. 

To  the  Sheriff  of County,  greeting:     "Whereas,  on  the day  of 

,  18—-.  in  the  case  of  John  Doe  against  John  Smith,  John  Jones,  and 

Hugh  Evans,  pending  in  the  Court  of  Common  Pleas  of  said  county, 
the  following  order  of  sale  was  granted,  to-wit: 

It  is  ordered  by  the  court  \^or,  judge  of  said  court  in  vacation]  that 

said  attached  property  be  sold  at by  the  sheriff  at  public  sale,  after 

such  advertisement  as  is  prescribed  for  the  sale  of  like  property  on  exe- 
cution,   for  cash  [or,  upon  the  following  terms  of  credit  :]      And 

the  proceeds  of  such  sale  the  sheriff  shall  hold,  and  pay  over  as  prescribed 
by  the  further  order  of  the  court. 

The  following  is  the  list  [or,  description]  of  said  property,  with  the  ap- 
praisement thereof:  [here  enumerate  the  same^  ;  [or,  a  list  of  said  property, 
with  the  appraisement  thereof,  is  hereto  attached]. 

You  will  duly  execute  this  order,  and  make  due  return  of  your  pro- 
ceedings thereunder,  on  or  before  the day  of ,  18 —  [sixty  days 

after  the  date  of  the  writ]. 

Witness  my  hand  and  the  seal  of  said  court,  this  day  of  ,  a. 

D.  18—. 

[seal  of  court.]  ,  Clerk. 

1.  Personal  property,  advertisement  of  sale  of — First  day  excluded  and 
last  inchided.  If  the  property  to  be  sold  is  personal  property,  tlie 
sheriff,  on  receiving  the  order  of  sale,  will  cause  aa  advertisement  of 
the  time  and  terms  of  such  sale  to  be  published  in  some  newspaper 
printed  in  the  county  for  at  least  ten  days  previous  to  the  day  of  sale. 
Once  a  week  for  two  consecutive  weeks  will  be  sufficient.  The  day  of 
the  first  publication  is  excluded  from  the  computation  of  ten  days. 
The  general  rule  for  the  computation  of  time  is  to  exclude  the  first 
day,  and  include  the  last  in  determining  length  of  time. 
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Sheriff's  Sale  of  Attached  Property. 

[Form  22.    §  5385.] 

On  the day ,  18 — ,  beginning  at o'clock  —  M.,  will  be  sold 

by  me  at  public  sale  to  the  highest  bidder,  at  \_here  state  the  place  of  aaW\, 
the  following  personal  property,  described  and  appraised  as  follows: 
\^Here give  Hat  of  property  and  its  appraised  value  "]  Tlie  terms  of  sale  are; 
[//er<  atate  terms.'\  Said  property  has  been  attached  and  ordered  to  be  sold 
by  me,  in  the  action  of  John  Doe  against  John  Smith  et  al.,  pending  in 

the  Court  of  Common  Pleas  of County,  Ohio. 

,  Sheriff  of County. 

To  Printer  :  Publish  once  a  week  for  two  consecutive  weeks. 

When  the  publication  is  complete,  the  printer  of  the  newspaper  in 
which  it  has  been  published,  or  some  one  in  the  office  acquainted  with 
the  facts,  should  file  an  affidavit  in  the  clerk's  office,  attaching  thereto 
a  copy  of  such  printed  notice,  showing  the  due  publication  of  the  same, 
in  such  newspaper. 

Affidavit  of  Prixter  Verifyino  Publication  of  Advertisement 

OF  Sale. 

[Form  23.] 

The  State  of  Ohio, County,  as. 

R.  S.  makes  solemn  oath  that  he  is  the  printer  [^or,  one  of  the  printers} 

of  [^name  of  newspaper'],  a  newspaper  printe<l  in  said county,  and  that 

he  knows  the  advertisement  attached  hereto  was  printed  in  said  news* 

paper  on  the day  of ,  and  again  on  the day  of ,  18 — , 

and  further  saith  not.  R.  S. 

Printer's  fee,  $ .  [^or,  publisher's]. 

Sworn  to  and  subscribed  before  me,  this  day  of ,  18 — . 

,  aerk. 

1.  Proof  of  publicaHon — Approval  of.  The  proof  of  such  publication 
may  be  presente<l  to  the  court  and  the  approval  of  the  judge  entcrcil 
thereon,  of  which  approval  the  clerk  will  make  an  entry  upon  the 
journal  thus,  afior  styling  the  cause:  *'  Pr<x)f  of  publication  of  order 
for  th«  sale  of  attached  property,  approved  by  the  court."  Such  ap- 
proval is  not  essential;  but  the  clerk  will  file  the  affidavit  the  same  tia 
all  other  papers  in  the  cause  required  to  be  filed. 

2.  The  aherifTif  return  of  the  order  of  tale.  On  the  return  day  of  the 
order  of  sale,  or  before,  the  sheriflT  will  make  a  written  retuni  to  the 
clerk  of  what  he  has  done  under  the  writ.     If  the  property  or  any  of 
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it  has  not  been  sold,  further  orders  of  sale  can  be  issued  for  what  is 
unsold  until  the  sale  of  all  is  effected. 

[Form  24.] 

Received  the  within  order  on  tlie day  of ,  a.  d.  IS — ,  at  • 

o'clock  —  M.,  and  caused  notice  of  the  time,  place,  and  terms  of  the  sale 
thereof  to  be  published  in  the  [nawie  of  newspaper],  a,  newspaper  printed 

in  said county,  for  more  than  ten  days  prior  to  the day  of , 

18 — ,  said  day  of  sale ;  and  at  said  time  and  place  sold  said  property  at 

public  sale  to ,  he  being  the  highest  bidder,  for  $ ,  cash,  which  said 

purchaser  then  and  there  paid  to  me  l_or,  if  sold  on  credit,  state  purchaser  or 
purchasers,  the  amount  of  the  promissory  notes  of  same,  and  the  names  of  their  re- 
spective sureties^  this day  of ,  18 — .  G.  H.,  SheriflF, 

1.  How  entered  by  clerk.  The  clerk  will  enter  such  return,  and  all 
others  made  by  the  sheriff  upon  process  and  orders  issued  to  him  upon 
the  appearance  docket,  which  the  clerk  is  required  to  keep. 

2.  Real  property.  (See  Forms  20  and  21.)  If  the  property  to  be 
sold  is  real  estate,  the  precipe  for  and  order  of  sale  issued  by  the  clerk 
can  readily  be  drawn  from  forms  20  and  21. 

The  Appraisement  of  Attached  Keal  Estate  Ordered  ro  be 
Sold  by  the  Sheriff. 

[Form  25.    §5389.] 

John  Doe  \  On  Order  of  Sale    in    Attachment — Appraisement 

No.  — .]  vs7  >      taken  on  August  10,  1885,  at  the  Township  of , 

John  Smith  et  als.  ]      in  County,  Ohio. 

Whereas,  the  sheriff  of county,  by  virtue  of  an  order  of  sale  issued 

from  the  Court  of  Common  Pleas  of  said  county,  returnable  on  the 

day  of ,  A.  D.  18 — ,  in  attachment  proceedings  in  favor  of  said  John 

Doe  against  said  John  Smith  and ,  has  been  by  said  order  of  sale 

commanded  to  sell  the  following  described  lands  and  tenements,  attached 
in  said  action,  as  the  property  of  said  John  Smith  and  — — ,  to  wit:  \^Here 
describe  the  premises.] 

Now  we,  the  undersigned,  T.  U.,  W.  V.,  and  B.  A.,  three  disinterested 
freeholders  of  the  vicinity  and  residents  of  said  county,  summoned  by 
said  sheriff  to  appear  at  the  time  and  place  first  above  mentioned,  to  ap- 
praise said  premises,  met,  and  upon  and  after  actual  view  of  said  prem- 
ises, forthwith,  do  find  and  estimate  the  real  value  in  money  of  said  prem- 
ises to  be dollars  [$ ]. 

In  testimony  whereof,  we  have  hereunto  set  our  hands  and.  seals  the  day 
and  year  first  above  written.  T.  U.       [seal] 

Attest :  W,  V.     [seal.] 

G.  II.,  Sheriff.  B.  A.      [seal.] 
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Sheriff's  Certificate. 

I  do  certify  that  the  above  named  appraisers  were  disinterested  free- 
liulders  and  residents  of  said  county,  and  were  first  duly  sworn  by  me  to 
impartially  appraise  said  lands  and  tenements,  on  th<>  day  and  year  in 
•aid  appraisement  mentioned,  and  that  the  above  is  the  return  of  their 
appraisement  in  the  premises.  ,  iSheriffof County. 

lDaU.:\ 

Oath  of  Appraisers. 

You,  and  each  of  you,  do  solemnly  swear  [or.  affirm  under  the  pains  and 
penalties  of  perjury]  that  you  will  well,  truly,  and  impartially  appraise,  at 
their  true  value  in  money,  upon  actual  view  and  examination  of  the  same, 
the  lands  and  tenements  by  me  shown  you,  as  you  shall  answer  unto  God. 

Seal  not  estential.  It  is  not  essential  to  the  validity  of  the  appraise* 
ment  that  the  appraisers  should  affix  seals  to  their  signatures. 

Return  of  appraisement.  The  sheriff  should  forthwith  return  into 
the  clerk's  office  a  copy  of  the  appraisement,  which  the  clerk  will  file, 
and  enter  the  date  of  filing  upon  the  appearance  docket. 

Advertisement  of  Sale  op  Attached  Real  Estate. 

[Form  26.    §6393.] 

By  command  of  an  order  of  sale  from  the  Court  of  Common  Pleas  of 

County,  I  shall  expose  to  public  sale,  at  the  door  of  the  court-house 

in  [or  at  such  place  as  is  named  in  the  order  of  sale^,  on  the day  of 

,  A.  D.  18 — ,  at o'clock  A.  u.  [^or,  p.  u.,  or  say,  between  the  hours  of 

A.  M.  and o'clock  p.  m.],  the  following  described  real  property, 

to  wit :  [A«r«  describe  the  properly'],  attached  as  the  property  of  John  Smith 
at  the  suit  of  John  Doe  against  John  Smith  and  others,  api>raised  at 
$ ,     Terms  of  sale :    [H«r«  state  terms  as  contained  in  the  order  of  sale."] 

[DaU.}  ,  Sheriff  of County. 

7b  Printer :  Publish  every  week  for  five  (5)  consecutive  weeks. 

1.  Puhlisher't  affidavit.  When  the  publication  has  beeen  completed, 
the  publishers  of  the  newspaper,  or  some  one  connected  with  it  and 
acquainted  with  the  facts,  should  make  his  affidavit  thereto  and  file  it 
in  the  clerk's  office  The  clerk  will  note  the  filing  on  the  appearance 
docket.*,  A  copy  of  the  printed  notice  should  be  attached  to  such  affi- 
davit. 

Affidavit  op  Publication. 

[Form  27.] 

The  State  of  Ohio, County,  .-iH. 

B.  S.  makes  solemn  oath  that  he  is  [one  of  the  printem]  of  [_herestat4  tht 
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name  of  the  newspaper],  a  weekly  \^or,  daily]  newspaper  printed,  published, 
and  of  general  circulation  in  said  county  [if  published  in  a  daily  newspaper 
of  which  there  is  also  a  weekly  edition,  say,  and  which  daily  has  a  greater  cir- 
culation in  said  county  than  the  weekly  edition  thereof],  five  weeks  con- 
secutively, the  first  publication  being  on  the day  of ,  a.  d.  18 — , 

and  the  last  on  the day  of ,  a.  d.  18 — ,  and  further  saith  not. 

Printer's  fee,  $ [^or,  publisher's].  R.  S. 

Sworn  to,  etc.  [as  in  Form  23,  ante]. 

And  see  remarks  as  to  approval  by  the  court,  same  form.  The 
affidavit  above  given  can  readily  be  varied  to  conform  to  the  require- 
ments of  the  law  as  to  such  publication  in  the  cases  mentioned,  ante, 
following  Form  19. 

The  Sheriff's  Return  of  the  Order  op  Sale. 
[Form  28.] 

Received  the  within  order  of  sale  on  the day  of  ,  a.  d.  18 — 

at  — o'clock  — M.,  and  caused  notice  of  the  time,  place,  and  terms  of 
said  sale  to  be  printed  and  published  in  [jiame  of  the  newspaper,  a 
daily  or  weekly]  newspaper,  published  and  of  general  circulation  in  said 

County,  Ohio,  for  more  than  thirty  (30)  days  prior  to  the day  of 

,  IS — ,  said  day  of  sale,  and  at  the  said  time  and  place,  to  wit,  at 

,  at  o'clock  —  M.,  sold  said  property  at  public  sale,  to  ,  he 

being  the  highest  and  best  bidder  therefor,  for  the  sum  of dollars 

($ ),  in  cash,  which  was  by  him  paid  to  me,  that  sum  being  [more  than] 

two-thirds  of  the  appraised  value  thereof  \_or,  if  upon  credit,  state  terms  and 
compliance  therewith  by  the  purchaser,  as  indicated  in  Form  23,  ante.] 

IDate.]  ,  SheriflF  of County. 

Motion  to  Confirm  Sale. 

[Form  29.] 
Court  of  Common  Pleas  of County. 

John  Doe,  PlaintiflF,  |  Motion   to   Confirm   Sale  of  Real  Es- 

No.  — .]    _  vs.  V      j.^^^  g^^ 

John  Smith  et  als.,  Defendants,  j  '       ' 

The  plaintiff,  by  his  attorney,  Edwark  Coke,  moves  the  court  to  confirm 

the  sale  of  the  real  estate  herein  made  by  the  sheriff  on  the day  of 

,  18 — ,  and  for  an  order  upon  the  sheriff  to  execute  a  deed  to  the  pur- 
chaser, the  said  [name  of  purchaser.] 

EuwARD  Coke,  Attorney  for  Plaintiff. 

1.  How  long  JUed  before  confirmatian.  The  motion  must  be  filed  in 
the  clerk's  office  before  confirmation  of  the  sale,  usually,  unless  all 
the  parties  interested  consent  to  immediate  confirmation,  three  days 
before,  but  the  time  may  be  regulated  by  a  rule  of  court. 
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COXFIRMATION  OF  SaLE   AND   OkDER  TO   ExECDTE  SHERIFF'S   DeED 

TO  THE  Purchaser. 

[Form  30.    §  5398] 

John  Smith  et  als.,  Defendants. 

Ko.  — .1  va.  \  Order  Confirming  Sale,  etc. 


Smith  et  als.,  Defendants.  ) 

-.1       V*.  Y 

John  Doe,  Plaintiff,  J 


This  d.iy  this  cause  cnme  on  to  be  heard  upon  the  motion  to  confirm 

the  sale  made  by  the  sheriff  on  the day  of ,  a.  d.  18 — ,  and  upon 

producing' the  proceedings  of  the  sheriff,  and  the  sale  of  the  premises  by 
him  made  in  pursuance  of  a  former  order  of  this  court,  and  the  same  be- 
ing examined  and  found  by  the  court,  in  all  respects,  in  due  form  of  law, 
it  is  ordered  by  the  court  that  said  proceedings  and  sale  be,  and  the  same 
are  hereby  approved  and  confirmed,  and  the  said  sheriff,  or  his  successor 
as  sheriff  of  said  county  for  the  time  being,  execute  and  deliver  to  the 
said  purchaser  [>iam«puroAat«r]  a  deed  in  fee-simple  for  said  lands  and 
tenements,  by  said  sheriff  sold  as  afores.iid.     And  it  is  further  ordered 

that  the  said  sheriff  hold  and  pay  over  said  purchase-money,  to  wit, 

dollars  ($ ),  as  may  be  prescribed  by  the  further  order  of  the  court. 

Indorsement:  "  Enter  within  order.'*  II.  Y.,  .Judge. 

1.  Jie-appraisement  of  real  property.  If  real  estate  has  been  twice  of- 
fered for  sale,  and  returned  by  the  officer  "  not  sold  for  want  of  bid- 
ders," on  motion  filed  for  that  purpose,  the  court  may  sot  aside  the  ap- 
praisement and  order  a  new  appraisement  of  the  same.  The  granting 
of  the  motion,  and  the  order  setting  aside  the  appraisement  and  grant- 
ing a  new  one,  by  reason  of  having  been  twice  offered  for  sale  and  not 
sold,  is  entered  upon  the  journal  of  the  court  by  the  clerk. 

[Form  of  Entry  31.    §5416.] 

John  Doe  | 

No.  — .]     vs.  >  Appraisement  Set  Aside,  etc. 

John  Smith  et  als.      j 

It  being  made  to  appear  to  the  court  that  the  real  estate  attached  herein 
has  been  twice  regularly  offered  fur  sale,  according  to  law,  by  the 
sheriff,  and  could  not  be  sold  for  want  of  bidders,  it  is  ordered  that  the 
appraisement  thereof  be  and  the  same  U  hereby  set  aside,  and  said  sheriff 
Ctiu^e  a  new  appraitiement  thereof  to  be  made. 

A  new  order  of  sale,  embracing  such  order  of  re-appraiscment,  upon 
the  filing  of  a  precipe,  will  be  issued,  and  the  like  proceedings  be  had 
under  it  as  upon  the  first  order  of  sale. 

Setting  anide  acdes  of  real  edate  on  motion  will  be  treated  with  the  sub- 
ject of  sales  on  execution. 
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Sale  of  Attached  Personal  Property  at  Private  Sale. 

1.  The  court  from  which  the  order  of  sale  issues,  or  a  judge  thereof 
in  vacation,  may  on  good  cause  shown,  on  application  of  either  party, 
and  due  notice  to  the  adverse  party,  make  an  order  directing  the 
sheriff,  or  other  officer  holding  the  process,  to  sell  such  goods  and 
chattels  at  private  sale  for  cash,  specifying  the  time,  not  extending  be- 
yond the  return  day  named  in  the  order  of  sale,  during  which  such 
sale  will  continue  ;  but  before  such  private  sale  is  made,  the  court 
shall  order  such  personal  property  to  be  appraised  by  three  disinterested 
persons,  and  the  property  shall  not  be  sold  for  less  than  two-thirds  the 
appraised  value  thereof. 

2.  Motion  for  order.  The  party  interested  to  obtain  such  order  to 
sell  attached  property  at  private  sale,  should  file,  in  the  clerk's  office, 
a  motion  to  obtain  the  same. 


[Form  32.    §5387.] 

Court  of  Common  Pleas  of County. 

^John  Doe,  PlaintiflF,  )  j^^^j^^  ^^^  ^^^^^  ^^  g^j^  ^^  Personal 

Jolin  Smith  et'^als..  Defendants,  j      Property  at  Private  Sale. 

And  now  comes  the  plaintiflF,  John  Doe,  and,  for  good  cause  to  be  shown 
on  the  hearing  hereof,  moves  for  an  order  of  sale  of  the  personal  property 
attached  herein  at  private  sale. .  * 

Edward  Coke,  Attorney  for  Plaintiff. 

Notice   to   Adverse  Party  of  Time   and  Place   of   Hearing 

Such  Motion. 

[Form  33.] 

Court  of  Common  Pleas  of County. 

John  Doe,  PlaintiflF,  | 

No.  — .]  vs.  y  Notice. 

John  Smith  et  als..  Defendants.  | 
To  John  Smith  [^the  adverse  party  interested  in  the  property]  : 

You  are  hereby  notified  that  a  motion  has  been  filed  and  is  pending  in 
said  court  in  this  case  to  sell  the  personal  property  held  in  attachment 
[or,  the  following  specified  personal  property],  at  private  sale;  and  will 
be  heard  upon  affidavits,  in  said  court  [or,  by  and  before  H.  Y.,  judge  of 

8!U(1  court,  in  vacation,  at ,  in ]  upon  the  day  of ,  a.  d. 

18 — .  beginning  at o'clock  —  m.,  or  as  soon  thereafter  as  counsel  can 

be  heard.  Edward  Coke,  Attorney  for  PlaintiflF. 

.    IDate.'] 


ATTACHMEXT.  53 

Service  and  proof  of  same.     See  remarks  in  counection  with  Form  17. 

AffidaviU  in  support  of  should  state  facts  showing  good  ground  for 
selling  at  private  sale.  They  can  be  drawn  as  indicated  by  Form 
16. 

Order  to  Sell  Personal  Property   at  Private  Sale  bt  the 

Sheriff. 

[Form  34.    §5387.] 

Vo  -  1°**"  ^'^'  ^^"°^'^-  I  Order  to  Sell  Personal  Property  at  Pri- 

John   '^mith  eral...  Defendant.  ]      ^*^  '^*^«  '"  Attachment 

This  day  the  motion  heretofore  filed  herein  to  sell  the  personal  prop- 
erty [or,  the  following  personal   property,  describing  iV],  on  the  day 

of .  A.  D.,  18 — .  came  on  to  be  heard  by  the  court  [^or,  by  and  before 

H.  Y.,  a  judge  of  said  court  in  vacation]  and  the  court  [^or,  judge]  having 
beard  all  the  evidence  adduce<l  by  the  parties,  and  the  arguments  of 
counsel,  and  being  fully  advised  in  the  premises,  doth  grant  said  motion, 
and  order  the  sheriff,  in  whose  possession  said  property  is,  to  sell  the  same 
at  (trivate  sale,  at  not-  less  than  two-thirds  of  its  appraised  value,  within 
[sixty]  days  from  the  entry  hereof,  during  which  perio<l  such  sale  may 
continue;  and  before  said  sale  is  commenced  such  personal  property  shall 
be  appraised  by  three  disinterested  persons.  The  return  of  this  order  by 
the  sheriff  and  his  proceedings  under  the  same  to  be  made  on  or  before 
the day  of ,  18—. 

1.  Order  of  sale  usited  on  precipe.  On  a  precipe  being  filed,  the 
clerk  will  i^ue  the  order  of  sale  to  the  sheriff,  both  of  which  can  be 
readily  pre}iared  from  Forms  20  and  21. 

Appraiaement  a}id  sheriff's  return  of  order  can  be  drawn  from  Forms 
25  and  24. 

2.  Reposaestion  by  officer  of  attached  property.  The  court  may  order 
the  officer  to  repossess  himself  of  the  attached  property  which  has 
pns.sed  out  of  his  hands,  for  the  purpose  of  selling  it,  the  same  not 
having  been  sold  or  couverted  into  money.  The  officer,  under  such 
order,  has  the  same  power  to  take  the  property  as  he  would  have  under 
an  order  of  attachment 

3.  Relates  only-  to  property  that  has  been  attached  and  taken  into  the 
possession  of  the  officer.  If  the  property  is  in  the  possession  of  a  person 
other  than  the  attachment  defendant,  who  will  not  voluntarily  surren- 
der it  to  the  officer,  or  who  claims  a  right  to,  or  lien  up*m  it,  the  officer 
can  not  seize  it.  The  plain tifl* should  institute  proceedings  in  garnisih- 
ment  against  such  possessor. 

4.  After  final  judgment.     After  judgment  in   favor  of  the  plaintiff 
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against  the  defendant  whose  property  has  been  attached,  and  delivered 
to  him  upon  a  delivery  undertaking  (Form  12),  the  court  may  com- 
pel the  delivery  to  the  oflScer,  for  sale,  of  any  of  tlie  attached  prop- 
erty, and  may  proceed  summarily  on  such  undertaking  to  enforce  the 
delivery  of  the  property,  or  the  payment  of  the  money  due  upon  the 
undertaking,  by  rules  and  attachment  as  in  cases  of  contempt. 

[Form  35.     Fob  Repossession  of  Propehtt.     §  5557.] 

John  Doe     1 
No.  — .]     vs.  >  Order  for  Repossession  ot  Attached  Property. 

John  Smith.  ] 
In    this   case  the  sherifiF  [or,  the  plaintiff]  having  satisfied  the  court 
that  the  following  property  attached  by  him  [or,  the  sheriff]  has  passed  out 
of  his  [or,  the  sheriff's]  hands,  to  wit :  \^Descrihe  or  enumerate  the  property. 1 
It  is  ordered  by  the  court  that  the  sheriff  repossess  himself  of  the  same 
without  delay,  in  whose  bands  soever  the  same  may  be. 

1.  Issued  to  sheriff.  Upon  a  precipe  being  filed,  the  clerk  will  issue 
such  order  to  the  sheriff,  who  will  execute  it,  and  make  return  of  the 
order  and  what  he  has  done  under  it  forthwith. 

2.  How 'order  obtained.  To  obtain  such  order,  it  will  be  proper  for 
the  plaintiff  first  to  file  a  motion  asking  for  the  granting  of  the  same. 

3.  If  the  party  has  put  the  property  out  of  reach.  Should  the  person  in 
whose  hands  such  property  may  have  come,  after  it  has  been  attached, 
have  made  way  with  it  so  that  the  sheriff  can  not  get  it,  the  sheriff  is 
given  the  power  by  statute  to  sue  such  person.  The  plaintiff  can  also 
maintain  such  action,  the  sheriff's  remedy  being  but  cumulative.  No 
judgment  against  such  person  can  be  rendered  until  judgment  is  ob- 
tained by  the  plaintiff  in  the  action  against  the  attachment  defendant ; 
for,  if  judgment  should  be  finally  rendered  against  the  plaintiff'  upon 
the  cause  of  action  upon  which  he  caused  such  order  of  attachment  to 
issue,  neither  the  plaintiff  nor  the  sheriff  would  be  entitled  to  its 
value. 

Statement  of  such  cause  of  action.  The  form  of  stating  a  cause  of 
action  in  a  petition  upon  a  written  instrument  for  the  payment  of 
money  only,  as  in  the  foregoing  Form  1,  would  be  unauthorized  ;  but 
the  facts  constituting  the  cause  of  action  would  have  to  be  stated. 

[Form  36.    §§5060-5108.] 

The  State  of  Ohio, County  Court  of  Common  Pleas. 

G.  H.,  as  Sheriff  of County,  Ohio,  Plaintiff,  ) 

No.  — .]                           vs.  V  Petition. 

Q.  R.,  Defendant.  j 

1.  The  plaintiff  says  that  he  is  and  has  been  during  and  at  the  time 
hereinafter  mentioned  sheriff  of  said county.  ' 
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2.  That,  by  said  court,  on  the day  of  ,  a.  d.  IS — ,  an  order  of 

attachment  was  duly  issued  to  him  ai>  such  sheriff  in  a  certain  action 
pending  in  said  court,  wherein  John  Doe  was  plaintiff  and  John  Smith 

and   were  defendants,   commanding   him,  as  such  sheriff,  among 

other  things,  to  attach  the  property,  etc..  of  the  said  <]efendant,  John 
kSmith  {^namealt  the  drfeneLmta  against  whom  the  order  i*s%Led\ 

3.  That,  by  virtue  of  .said  order,  on  the day  of  ,  a.  d.  18 — .  he 

duly  attached  the  following  property  of  said  John  Smith  [name  the  persona 
tchote  jrroperty  was  attached],  took  the  posses-sion  thereof,  and  caused  the 
same  to  he  <Iuly  appraised,  as  such  sheriff,  to  wit :  [Here  mention  and  describe 
the  properti/.  ] 

4.  That  afterward,  about  the day  of ,  a.  d.  18—,  said  property 

came  into  the  hands  of  the  defendant,  Q.  li. 

5.  That  afterward,  on  the day  of  ,  a.  d.  18 — ,  said  court  duly 

made  a  certain  order  requiring  the  plaintiff  as  such  sheriff  to  retake  and 
repossess  himself  of  such  above-mentioned  property. 

6.  That  the  plaintiff,  as  such  sheriff,  has  duly  demanded  from  the  said 
defendant,  Q.  R.,  the  redelivery  to  him,  as  such  sheriff,  of  all  said  property, 
with  which  demand  the  said  defendant  wholly  failed  and  refused  to  com- 
ply, and  still  does  so. 

7.  That  said  defendant,  Q.  R.,  on  or  about  the  day  of ,  a.  d. 

18 — ,  wrongfully  converted  all  said  property  to  his  own  use;    and 

8.  That  the  value  of  the  same  then  was  about  [state  value  as  believed];  [or, 
according  to  appraisement] dollars. 

And,  by  reason  of  the  premises,  the  aaid  plaintiff,  as  such  sheriff,  asks 
for  a  judgment  against  the  defendant  for  [any  larger  sum  than  alleged  value, 

a*  alleged  damage*,  art  not  held  as  sworn  to] dollars,  and  costs,  etc. 

Edward  Coke,  Attorney  for  Plaintiff. 

[Verijteation.]  O.  H.,  the  above-named  plaintiff,  swears  that  he  believes 
the  facts  biated  in  the  foregoing  petition  to  be  true.  G.  li. 

Sworn  to  before  me  by  said  O.  U.,  and  by  him  signed  in  my  presence, 
this day  of  ,  a.  d.  18—.  ,  Clerk. 

Precipe  for  Summons. 

[Form  37.    §  4959.] 

Court  of  Common  Pleas, County,  Ohio. 

G.  II.,  as  Sheriff  of County,  Ohio,  Plaintiff,  | 

No.  — .]  vs.  >  Precipe  for  Summons 

Q.  R,  Defendant  ) 

To  the  Clerk : 

Insue  a  summons  in  this  case  returnable  according  to  law.      Indorse: 

■  Amt.    claimed,  $ "  amount  /or  ichich  judgment  is  asked  in  the  pet* 

'.ion].  Edward  Coke,  Attorney  for  Plaintiff. 

[Date.] 

1.  SummoM,  indorsement  of  clerk  upon,  service  by  sheriff,  and  his 


56  '    CODE    PRACTICE    AND    PRECEDENTS. 

return  of  same,  and  all  other  proceedings,  except  attachment  against 
a  foreign  corporation,  or  non-resident  of  this  state,  may  be  had  in  the  ac- 
tion as  under  Form  1 ;  and  if  the  defendant  obtained  the  property  from 
the  sheriff  on  a  promise  to  return  it  on  demand,  and  fails  or  refuses  on 
demand  to  do  so,  the  sheriff  may  sue  him  for  breach  of  his  contract 
and  obtain  an  order  of  attachment,  though  such  recipient  of  the  prop- 
erty be  a  non-resident  of  the  state. 

The  statements  of  the  foregoing  petition  will  be  sufficient  to  make  a 
case  upon  contract  by  stating,  in  lieu  of  parapraph  4,  "that  after- 
ward, about  the  day  of ,  a,  d,  18 — ,  said  property  came 

into  the  hands  of  the  said  defendant  in  consideration  of  his  agreement 
with  the  plaintiff,  as  such  sheriff,  to  redeliver  the  same  to  the  plaintiff, 
as  such  sheriff,  on  demand  by  him  for  the  redelivery  of  the  same, 
which  he  has  failed  to  do,  but  has  departed  from  this  state  so  that  no 
demand  can  be  made  upon  him ;"  and  by  omitting  paragraph  7  from 
such  petition  upon  contract. 
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CHAPTER  III. 

ATTACHMENT  BEFORE  DEBT  DUE. 

.  When  a  debtor  has  sold,  conveyed,  or  otherwise  disposed  of  his 
property,  with  the  fraudulent  intent  to  cheat  or  defraud  his  creditors, 
or  to  hinder  or  delay  them  in  the  collection  of  their  debts ;  or  is  about 
to  make  such  sale,  conveyance,  or  disposition  of  his  property  with  such 
fraudulent  intent;  oris  about  to  remove  his  property,  or  a  material 
part  thereof,  with  the  intent,  or  to  the  effect,  of  cheating  or  defraud- 
ing his  creditors,  or  of  hindering  or  delaying  them  in  the  collection  of 
their  debts,  the  creditor  may  bring  an  action  on  his  claim  before  it  b 
due,  and  have  an  attachment  against  the  property  of  the  debtor. 

2.  How  attachmetU  granted.  Such  attachment  may  be  granted  by 
the  court  in  which  the  action  is  brought,  or  a  judge  thereof. 

Affidavit  for.  But,  before  such  action  can  be  brought,  or  such  at- 
tachtuent  granted,  the  plaintiff,  or  his  agent,  or  attorney,  shall  make 
an  oath,  in  writing,  showing  the  nature  and  amount  of  the  plaintiffs 
claim,  that  it  is  just,  when  it  will  become  due,  and  the  existence  of  any 
one,  or  more,  of  the  grounds  for  attachment  above  enumerated. 

How  ground  tiaied.  Good  practice  requires  that  the  affidavit  should 
set  forth  the  grounds  and  circumstances  showing  the  existence  of  the 
alleged  grounds  for  attachment,  and  not  merely  the  words  of  the 
statute  sworn  to  positively  ;  yet,  if  the  court  or  judge  think  proper  to  act 
upon  such  affidavit  positively  sworn  to  (not  according  to  mere  lx»lief), 
stating  the  ground  in  the  words,  substantially,  of  the  statute,  it  will  be 
deemed  a  matter  of  form  not  affecting  any  substantial  right  of  the  de- 
fendant, and  not  a  proper  cause  for  reversal  upon  petition  in  error. 

What  order  to  specify.  The  onler  of  the  court  or  judge  granting  the 
attachment  shall  si)ecify  the  amount  for  which  it  is  allowed,  not  ex- 
ceeding a  sum  sufficient  to  satisfy  the  plaintiff's  claim  and  the  proba- 
ble costs  of  the  action. 

3.  ^Undertaking.  The  order  of  attachment,  as  granted  by  the  court 
or  judge,  shall  not  be  issued  by  the  clerk  until  there  is  executed  in 
his  office  such  undertaking  on  the  part  of  the  plaintiff  as  is  directed 
in  attachment  cases,  where  the  action  is  for  money  due.  Form 
6,  anie, 

4.  No  judgment  h^ore  deH  u  due.  The  plaintiff  in  such  action  can 
not  have  judgment  on  his  claim  before  it  becomes  due,  as  such  pre* 
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mature  judgment  would  violate  the  obligatiou  of  a  contract ;  but  the 
proceedings  in  attachment  may  be  conducted  without  delay ;  and 
such  proceedings  are  had  as  in  cases  of  attachment  upon  claims  due 
at  the  time  of  action  brought. 

J^  tlie  court  or  judge  reftLse  to  grant  an  order  of  attachment,  the  ac- 
tion shall  be  dismissed,  but  withou^.  prejudice  to  a  future  action;  and 
in  all  actions  brought  upon  causes  not  due,  application  for  attachment 
must  be  made,  so  suit  should  be  brought  only  against  such  defendants 
as  against  whom  orders  of  attachments  for  property  can  be  obtained. 

Cause  op  Action  not  Due. 

Cincinnati,  Ohio,  July  1,  1885. 
One  year  after  date  I  promise  to  pay  to  the  order  of  John  Jones  one 
thousand  dollars.     Value  received.  John  Smith. 

$1,000.00. 

Indorsed:     John  Joses. 
Hugh  Evans. 

5.  if,  for  sufficient  reasons,  the  claim  is  in  danger  of  being  lost  to 
the  plaintiff  and  one  or  more  of  the  debtors  have  committed  any  of  the 
acts  justifying  the  attachment  of  property  before  a  debt  falls  due,  the 
petition  against  such  parties  may  be  drawn  as  follows : 

[Form  38.    §5564.] 
The  State  of  Ohio, County  Court  of  Common  Pleas. 

John  Doe,  Plaintiff,      ] 

vs.  >  Petition. 

John  Smith,  Defendant.   ) 

The  plaintiff,  John  Doe,  says  that  he  is  the  holder  and  owner  by  indorse- 
ment, for  a  valuable  consideration,  of  the  promissory  note  hereinafter- 
mentioned. 

That  on  the  first  day  of  July,  1885,  [</te  date]  the  defendant,  John 
Smith,  made  his  certain  promissory  note  of  that  date,  payable  to  the  order 
of  John  Jones  \_thepayee]  one  year  after  the  date  thereof,  for  the  sum  of  one 
thousand  dollars,  for  value  received  by  him,  and  then  delivered  the  same 
to  said  John  Jones ;  that  said  John  Jones  duly  indorsed  and  delivered 
the  same  to  Hugh  Evans,  and  said  Hugh  Evans  afterward  duly  indorsed 
and  delivered  the  same  to  the  plaintiff — a  copy  of  said  promissory  note, 
with  all  the  credits  and  indorsements  thereon,  is  hereto  attached,  marked 
"A,"  and  made  part  hereof — and  that  said  promissory  note  will  become 
due  on  July  3,  1885  [lohea  the  third  day  of  grace  is  Sunday  or  a  holidaj/, 
negotiable  paper  is  payable  on  the  second  day  of  grace],  when  there  will  be  due 
to  the  plaintiff  from  the  defendant  as  maker  of  the  same  the  sum  of 
one  thousand  dollars  ($1,000),  with  interest  until  paid;  and  for  which 
when  due,  with  costs,  etc  ,  he  asks  judsrment  against  the  defendant. 

EnwAR')  T'oKE    .A ttnrnev  for  Plaintiff. 
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"A." 
Ck)py  of  the  note  and  all  the  credits  and  indorsements  thereon,  attached 
to  and  made  part  of  the  foregoing  petition. 
[^Here  copy  note  and  all  indorsements. '\ 

The  verification  will  be  the  same  as  nt  Form  1. 
Precipe  and  summons  the  same  as  Forms  2  aud  3. 

ATTACH>fENT   AFFTDAVTr. 

[Form  39.    g  5565.] 
The  State  of  Ohio, County  Court  of  Common  Pleas. 

John  Doe,  Plaintiff,      > 

v».  >  Affidavit  for  Order  of  Attachment 

John  Smith,  Defendant.  ) 

John  Doe,  the  above  name<l  plaintiff  [or,  N.  M.,  who  is  the  agent,  or  W. 
Y.,  the  attorney  of  said  plaintiff,  John  Doe],  makes  oath  that  the  nature 
of  the  plaintiffs  claim  in  this  action  is,  that  it  is  founded  upon  a  prom- 
issory note  made  by  the  defendant,  for  the  payment  of  money  only,  to 
wit,  one  thousand  dollars  on  July  I,  1886;  that  said  claim  is  just;  that 
it  will  become  due  on  July  3,  1886;  and  that  said  John  Smith  has  dii^ 
posed  of  his  property  with  the  fraudulent  intent  to  cheat  and  defraud  his 
crtnlitors,  and  to  hinder  and  delay  them  in  the  collection  of  their  debt.s, 
[or  i>t  Iter  statutory  ground,  in  the  words  of  the  statute.']  And  toaccompli.sh  such 
fraudulent  purpose,  the  said  John  Smith,  after  the  making  by  him  of  the 
said  promissory  note,  and  without  retaining  enough  other  property  subject 

to  execution  to  pay  said  debt,  when  the  same  becomes  due,  about  tho 

day  of  August,  1885,  conveyed  all  his  real  estate,  without  any  real  or  val- 
uable consideration,  to  his  son,  William  Smith,  to  defraud,  hinder,  and 
delay  his  creditors. 

And  further  saith  not.  Johx  Dok. 

Sworn  to  and  subscribed  before  me  by  said  John  Doe  this day  of 

,  A.  D.  18—.  ,  Clerk. 

Order  granting.  If  the  court,  or  judge  thereof,  grant  the  order  of 
attachment,  he  will  sign  the  following  journal  entry  : 

[Form  40.    2  5567.] 

Court  of  Common  Pleas  of County. 

John  Doe,  Plaintiff,     | 

vs.  V  Order  of  Court  [or.  Judge]  Granting  Attachment. 

John  Smith,  Defendant.  ) 

Upon  the  execution,  and  acceptance  thereof  by  the  clerk  of  an  under- 
taking  according  to  law,  an  order  of  attachment  is  granted  to  the  plaintiff 
against  the  property,  etc.,  of  the  defendant,  in  this  case,  for  the  sum  of  one 
thousand  dollars  and dollars,  the  probable  costs  of  the  action. 

[Da/e]  H.  Y.,  Jodge. 
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Upon  a  precipe  being  filed  with  the  clerk  for  the  issuing  of  the 
order,  and  giving  the  required  undertaking,  the  order  will  be  issued, 
and  like  proceedings  had  thereafter  as  in  ordinary  attachment  cases. 

Refusal  of  court  or  judge  to  allow.  If  the  court  or  judge  refuse  to 
allow  the  order  of  attachment,  the  form  of  refusal  may  be  thus : 

[Form  41.] 

Court  of  Common  Pleas  of County. 

John  Doe,  PlaintifiF,  | 

No. — .]     vs.  >  Eefusal  of  Attachment. 

John  Smith.         J 

In  this  case  the  granting  of  an  order  of  attachment  in  favor  of  the 
plaintiff  against  the  property  of  the  defendant  is  refused. 

\_Date.']  H.  Y.,  Judge. 

Dismissal  of  the  action.  After  such  refusal  by  the  court,  or  a  judge 
thereof,  the  following  entry  in  the  cause  should  be  made  upon  the 
journal. 

[Form  42.    §5566.] 

John  Doe       ) 
No.  — .]  vs.  >  Dismissal  of  Action  without  Prejudice. 

John  Smith,    j 
An  order  of  attachment  having  been  refused  in  this  case,  the  same  is 
hereby  dismissed  at  the  costs  of  the  plaintiff,  without  prejudice.     No 
record. 

Note. — To  have  no  record  made  Avoids  making  additional  costs. 
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CHAPTER  IV. 

GARNISHMENT. 

1.  Affidavit  and  order.  When  the  plaintiff,  his  agent  or  attorney, 
raukes  oath,  in  writing,  that  he  has  good  reason  to  believe,  and  does 
believe,  that  any  person  or  corporation,  to  be  named  in  the  affidavit, 
has  property  of  the  defendant  in  his  possession,  describing  the  same 
as  nearly  as  can  be  done,  generally,  upon  a  precipe  therefor  being 
filed  in  the  clerk's  office,  an  order  of  garnishment  against  such  person 
or  corporation,  named  in  the  affidavit,  will  be  issued.     §  5530. 

2.  When  potsemon  of  the  property  can  not  be  obtained,  the  officer  shall 
leave  with  the  garnishee  a  copy  of  the  order  of  attachment,  with  a 
written  notice  that  he  appear  in  court  and  answer,  under  oath,  all 
questions  put  to  him  touching  the  pmperty  of  every  description,  and 
credits,  of  the  defendant,  in  his  possession  or  under  his  control,  and 
disclose  truly  the  amount  owing  by  him  to  the  defendant,  whether  due 
or  not.  And  if  the  garnishee  be  a  corporation,  any  stock  therein  held 
by  or  for  the  benefit  of  the  defendant,  at  or  after  the  service  of  the 
notice.     §§  5530,  5547. 

3.  When  and  hoio  gamuhee  to  antwer.  If  the  order  of  attachment 
be  returne<l  during  a  term  of  the  court,  and  twenty  days  before  the 
close  thereof,  the  garnishee  shall  appear  at  that  term, and  answer;  but 
if  the  order  of  attachment  be  returned  during  vacation,  he  shall  ap- 
pear and  answer  at  the  term  next  after  its  return.  It  is  customary 
ftr  the  garni:ihee  to  prepare  and  swear  to  his  answer  and  file  it  in  the 
clerk's  office,  and  not  personally  appear  in  or  before  the  court,  unless 
the  plaintiff  shall,  on  motion  to  the  court,  and  motion  granted  by  it, 
require  him  to  do  so.  Strictly,  it  is  provided,  that  the  answer  of  the 
garnishee  shall  be  made  before  the  clerk  of  the  court  of  the  county  in 
which  he  resides,  or,  if  he  resides  out  of  the  state,  before  the  clerk 
of  the  Court  of  Common  Pleas  of  the  county  where  he  waa  served,  or 
where  the  action  is  pending;  and  a  special  examination  of  the  gar- 
nishee may  be  had  by  order  of  the  court  in  which  the  action  is  pend- 
ill}?.  When  the  answer  of  the  garnishee  is  made  in  another  county 
than  that  in  which  the  suit  is  pending,  the  clerk  of  the  former  shall 
transmit  such  aiuswer  to  the  clerk  of  the  latter,  in  the  same  manner 
depositions  are  required  to  be  directe<l  and  transmitted.     §  5547. 
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4.  Sow  garnishee  served.  If  the  garnishee  is  a  natural  person,  the 
copy  of  the  order  of  attachment  and  notice  requiring  liim  to  answer 
shall  be  served  upon  him  personally,  or  left  at  his  usual  place  of  resi- 
dence; and  if  a  corporation,  they  shall  be  left  with  the  president 
or  other  principal  officer,  or  the  secretary,  cashier,  or  managing  agent 
thereof.  And  if  such  corporation  is  a  railroad  company,  they  may 
he  left  with  any  regular  ticket  or  freight  agent  thereof,  in  any  county 
ill  which  the  railroad  is  located.  Garnishees  are  bound  from  the  time 
of  such  service  upon  them. 

5.  Slieriff  and  other  officers  may  be  garnisJied.  The  service  of  pro- 
cess of  garnishment  upon  the  sheriff,  coroner,  clerk,  constable,  mas- 
ter commissioner,  marshal  of  a  municipal  corporation,  or  other  officer 
having  in  his  possession  any  money,  claim,  or  other  property  of  the 
defendant,  or  in  which  the  defendant  has  an  interest,  binds  the  same 
from  the  time  of  such  service,  and  will  be  a  legal  excuse  to  such  of- 
ficers, to  the  extent  of  the  demand  of  the  plaintiff,  for  not  paying 
such  money  or  delivering  such  claim  or  property  to  the  defendant,  as 
by  law,  or  the  terms  of  the  process  in  his  hands,  he  would  otherwise 
be  bound  to  do.     §  5538. 

6.  How  garnishee  may  discharge  himself  from  liability.  A  garnishee 
may  pay  the  money  owing  to  the  defendant  by  him  to  the  officer  hav- 
ng  the  attachment,  or  into  court,  which  will  discharge  him  from  lia- 
bility to  the  defendant  for  any  money  so  paid,  not  exceeding  the 
plaintiff's  claim,  and  he  shall  not  be  subjected  to  costs  beyond  those 
caused  by  his  resistance  of  the  claim  against  him.  And  if  he  disclose 
the  property  in  his  hands,  or  the  true  amount  owing  by  him  to  the 
defendant,  and  deliver  or  pay  the  same  according  to  the  order  of  the 
court,  he  shall  be  allowed  his  costs.     §  5548. 

7.  And  if,  after  judgment  is  rendered  in  favor  of  the  plaintiff  in 
attachment  against  the  defendant  in  the  attachment,  though  an  ac- 
tion may  be  pending  against  such  garnishee  for  an  unsatisfactory  dis- 
closure by  answer,  the  garnishee  may  deliver  up  all  the  property  and 
credits  of  the  defendant  in  attachment  in  his  possession  and  pay  all 
the  money  due  from  him,  as  the  court  may  order,  and  be  discharged 
from  liability,  and  the  costs  of  proceedings  against  him  shall  be  paid 
out  of  the  property  and  money  so  surrendered,  or  as  the  court  deems 
right  and  proper. 

8.  Liability  of  garnisliee.  If  the  garnishee  appear  and  answer,  and 
it  be  discovered  on  his  examination  that  at  or  after  the  service  of  the 
order  of  attachment  and  notice  upon  him,  he  was  possessed  of  any 
property  of  the  defendant,  or  was  indebted  to  him,  the  court  may 
order  the  delivery  of  such  property,  and  the  payment  of  the  amount 
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owing  by  him  to  the  defendant,  into  coart;  or  the  coart  raaj  permit 
the  garnishee  to  retain  the  pn)p6rty,  or  the  amount  s)  owing,  upon 
the  execution  of  an  undertaking  to  the  plaintiff,  by  iiufficient  surety, 
to  the  effect  that  the  amount  shall  be  paid  or  the  property  forthcoming, 
as  the  court  may  direct.     §  5550. 

9.  As  to  garnishment  ot  railroad  company  in  certain  cases  afier 
judgment,  see  §§  5465,  5471. 

10.  Failure  of  garnishee  to  appenr,  or  answer  satisfaetorUy.  If  the 
garnishee  fail  to  appear  and  answer,  or  if  he  appear  and  answer,  and 
his  disclosure  be  not  satisfactory  to  the  plaintiff,  or  if  he  fail  to  comply 
with  the  order  of  the  court  to  deliver  the  property,  or  pay  the  money 
into  court,  or  to  give  the  undertaking  above  mentioned,  the  plaintiff 
•may  proceed  against  him  by  civil  action;  and  thereupon  such  pro- 
ceedings inay  be  had  as  in  other  actions,  and  judgment  may  be  ren- 
dered in  favor  of  the  plaintiff  for  the  amount  of  property  and  credits 
of  the  defendant  of  every  kind  in  possession  of  tlie  garnishee,  and  for 
what  may  appear  to  be  owing  by  him  to  defendant,  and  for  the  costs- 
of  the  proceedings  against  him.     §  5551. 

11.  When  judgment  against  gamisliee  to  be  rendered.  Final  judgment 
in  such  action  can  not  be  rendered  against  the  garnishee  until  the  a<"- 
tion  against  the  defendant  in  attachment  is  determined  by  a  judgment 
against  him  in  favor  of  the  plaintiff*  in  attachment.     §  5553. 

12.  }Vlien  garnishee  not  to  pay  cods  of  action.  If  the  plaintiff  pro- 
ceed against  the  garnishee  by  action,  for  the  cause  that  his  disclosure 
was  unsatisfactory,  unless  it  appear  in  the  action  that  such  disclos- 
ure was  incomplete,  the  plaintiff*  shall  pay  all  costs  of  such  action. 
§  5552. 

1 3.  When  defendant  in  aiiaehmejii  substituted  for  plaintiff.  When  the 
claim  of  the  plaintiff  in  attachment  is  satisfied  out  of  the  judgment 
against  the  garnishee,  and  a  balance  still  remains  due  upon  such  judg" 
ment,  the  defendant  in  attachment  may,  on  motion,  bo  substituted  as 
the  plaintiff  in  the  judgment  and  enforce  satisfaction  of  the  same. 
§  5552. 

14.  Oafniahee  in  contempt  of  court.  If  the  garnishee  fail  to  appear 
and  answer,  as  required  by  the  notice  served  upon  him  so  U)  do,  the 
court  may  proceed  against  him  by  attachment  fur  contempt.     §  5549. 

15.  Wlien  judgmetU  is  rendered  against  the  plaintij^  in  atlacJiment  in 
favor  of  the  defendant  in  attachment,  the  attachment  is  discharged, 
and  the  property  attached,  or  its  proceeds,  will  bo  returned  to  the  de- 
fendant in  attachment.     §  5554. 

16.  How  judjmenl  in  favor  of  atiaehinent  plaintiff  satisfied.  If  judg- 
ment be  rendered  in  favor  of  the  plaintiff^  in  attachment  against  the 
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defendant  in  attachment,  in  the  action  in  which  the  order  of  attachment 
was  issued,  it  will  be  satisfied  as  follows :  s  >  much  of  the  property  re- 
maining in  the  hands  of  the  officer,  after  applying  the  money  aris- 
ing from  the  sale  of  perishable  property,  and  other  of  the  defend- 
ant's moneys  in  the  hands  of  the  officer,  personal  and  real,  if  any, 
whether  held  by  legal  or  equitable  title,  as  may  be  necessary  to  satisfy 
the  judgment,  shall  be  sold  by  order  of  the  court,  under  the  same  re- 
strictions  and  regulations  as  if  the  same  had  been  levied  on  by  execu- 
tion ;  and  the  money  arising  therefrom,  with  the  amount  which  may 
be  recovered  from  the  garnishee  shall  be  applied  to  satisfy  the  judg- 
ment and  costs.  If  there  be  not  enough  to  satisfy  the  same,  the 
judgment  shall  stand,  and  execution  may  issue  thereon  for  the  residue, 
in  all  respects  as  in  other  cases ;  and  any  surplus  of  the  attached 
property,  or  its  proceeds,  after  such  judgment  is  satisfied,  shall  be  re- 
turned to  the'defendant  in  attachment.     §  5555. 

17.  Attachment  defendant  not  personally  served.  If  the  attachment 
defendant  has  not  been  personally,  but  only  constructively  (that  is, 
by  publication)  served  with  process,  and  has  not  appeared  to  the  aC' 
tion,  while  the  judgment  will  be  rendered  for  the  plaiutiflP  for  the  full 
amount  of  the  claim  he  establishes  before  the  court,  so  as  not  to  estop 
the  plaintiff  in  another  action  against  the  defendant,  such  judgment 
will  be  of  no  validity  beyond  the  amount  of  the  property  sequestered 
by  the  proceedings  in  attachment.  No  execution  can  issue  upon  it  to 
collect  the  balance  due  from  the  defendant.  As  to  such  excess  in 
amount  over  what  is  realized  by  the  attachment,  the  judgment  is  void 
as  against  the  attachment  defendant.     See  Leonard  v.  Lederer,  post,  121. 

18.  Officer's  return.  The  officer  is  required  to  return  upon  every 
order  of  attachment  what  he  has  done  under  it,  and  the  return  must 
show  the  property  attached,  and  the  time  it  was  attached.  When 
garnishees  are  served,  their  names,  and  the  time  each  was  served, 
must  be  stated.  And  he  must  return  with  the  order  all  undertakings 
given  under  it. 

19.  When  property  is  claimed  by  a  third  person.  If  personal  property 
which  has  been  attached  be  claimed  by  any  person  other  than  the  de- 
fendant, the  officer  shall  have  the  validity  of  such  claim  tried ;  and 
such  proceedings  will  be  had  thereon,  with  the  like  effect,  as  if  the 
property  had  been  seized  upon  execution,  and  claimed  by  a  third  per- 
son.    See  §§  5444-5446. 

20.  When  garnishee  can  not  be  ordered  to  deliver  property,  or  pay  over 
money,  upon  hU  answer.  If  the  garnishee  does  not  admit,  in  his  an- 
swer, that  he  holds  property  or  rights  of  the  defendant  in  attachment. 
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which  beloDg  to  the  defendant  absolutely  ;  or  denies  that  he  is,  in  fact, 
indebted  to  the  defendant;  or  tliat  such  property  is  claimed  by  him  as 
his  own;  or,  that  some  third  person  claims  it,  or  to  be  entitled  to  the 
debt  due  from  the  garnishee,  the  court  can  make  no  order  upon  the 
irarnishee.  The  plaintiff  will  be  required,  if  he  desires  to  pursue  the 
amishee,  to  bring  his  action  against  the  garnishee  for  the  unsatittfao- 
t ory  disclosure  made  by  his  answer-  and  in  such  action  he  may  join, 
IS  a  defendant  with  the  garnishee,  any  third  party  claiming  a  right  to 
the  thing  sought  to  be  sequestered  by  the  proceedings  in  garnishment. 

Affidavit  to  Procure  Process  of  GARyisoMExr. 

[Form  43.    §5530.] 

Court  of  Common  Pleas  of County. 

John  Doe,  Plaintiff.  I 

No.  — .]  vs.  [  Affidavit  for  Garnishment  of  Will- 

John  Smith,  John  .Tones,  and  Hugh  |  iam  Nokes. 

Evans,  Defendants.  J 

John  Doe,  the  above  named  plaintiff  [or, ,  agent;  or, ,  attorney 

of  the  above  named  plaintiff,  John  Doe],  makes  solemn  oath,  that  he  has 
goo'l  reason  to  believe,  and  does  believe,  that  William  Nokea,  a  resident 
of county,  Ohio,  has  property  of  the  said  John  Smith  in  his  posses- 
sion [<£Mm£injr  t'A  04 :  consisting  of  a  debt  due  to  snid  John  Smith  from 

•aid  William  Nokes,  amounting  to  about dollars,  due  or  to  become 

due];  and  this  affidavit  id  made  for  the  purpose  of  gamisheeing  i>aid 
William  Nukes.  John  Dok. 

Sworn  to  and  subscribed  before  me  by  said  John  Doe,  this day  of 

,  A.  D.  18 — .  ,  Clerk  of  said  Courc 


Precipe  for  Order  of  AxTAcmfEjrr  and  Garnishment. 

[Form  44.] 

Court  of  Common  Pleas  of County. 

No  - 1  ^°^''  ^^'  ^^""^"'^  1  Precipe  for  Order  of  AtUchmcnt, 

John  Smith,  John  Jones,  and  Hugh  f      »°t  ^^^  Garnishment  of  William 

Evans.  DefendanU.  J       ^^Ken. 

To  Clerk : 

Issue  an  order  of  attachment  in  this  cose  against  the  defendant,  John 
Smith,  returnable  according  to  law ;  and  al.so  command  the  sheriff  to 
notify  William  Nokes  that  he  has  been  garnisheed  by  the  plaintiff,  and 
requiring  him  to  answer  according  to  law. 

[Date.']  EoWAOO  CoKi,  Attorney  for  Plaintifll 
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Order  of  Attachment  and  for  Notice  to  Garnishee. 

[^Follow  Form  8,  ante,  and  add  :~\ 

And  also  notify  William  Nokes,  in  writing,  that  he  has  been  garnisheed 
by  said  plaintiff,  and  that  he  is  required  to  appear  and  answer  as  such 

garnishee,  according  to  law,  on  the day  of  — — ,  a.  d.  18 —  [^or,  on  the 

first  day  of  the  next  term  of  our  court] 

Witness,  etc.  ,  Clerk. 

Written  Notice  to  Garnishee. 

[Form  45.    §  5530.] 
Court  of  Common  Pleas  of County,  Ohio. 

No. -.] '^°^'' ^r?  ^^'''''''^'  l^°*^°«    ^"^   ^^"^^"^    ^«^^«'   ^^'- 

John  Smith  etals.,  Defendants.       )      "^s^®®- 
To  William  Nokes. 

Sir:  This  is  to  notify  you  to  appear  in  said  court  on  the day  of 

,  A.  D,  18 —  [or,  on  the  first  day  of  the  next  term  of  said  court],  and 

answer,  under  oath,  all  questions  put  to  you  touching  the  property  of 

every  description,  and  credits  of  the  defendant,  John  Smith,  and and 

,  in  your  possession  or  under  your  control,  and  disclose,  truly,  the 

amount  owing  by  you  to  said  defendant,  John  Smith,  and and , 

whether  due  or  not  [^and  if  the  garnishee  is  a  corporation,  add:  and  any  and 
all  stock  held  in  your  corporation  by  or  for  the  benefit  of  tlie  said  de- 
fendant, John  Smith,  and  and ,  at  or  after  the  service  of  this 

notice],  and  fail  not  under  the  penalties  inflicted  by  law. 

[Date.'\  .  ,  Sheriff  of County. 

Sheriff's  Return. 

[Form  46.    §  5554.] 

Received  the  within  order  of  attachment  on  the day  of ,  18 — , 

at o'clock  —  M.  [if  property  of  defendant  is  attached,  follow  Forms  9  and 

1 1,  ante'],  and  served  William  Nokes,  garnishee,  with  a  copy  of  the  same 

on  the  day  of ,  a.  d.  18 — ,  at  o'clock  —  m.,  personally  [or, 

by  leaving  a  copy  of  the  same  at  his  usual  place  of  residence];  and  also 
at  the  same  time  and  in  the  same  manner  served  him  with  a  copy  of  the 
notice  hereto  attached  and  returned  herewith.  [If  a  corporation,  state  the 
service  upon  a  proper  officer  there'f.] 

[Date.]  ,  Sheriff 

Garnishment  may  be  made,  in  any  county  in  the  state,  when  an 
order  of  attachment  is  issued  to  such  county. 

The  answer  of  the  garnishee  may  he  made  by  questions  put  to  him,  as 
in  the  taking  of  a  deposition,  or,  if  satisfactory  to  the  plaintiff,  by  a 
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written  statement  signed  and  sworn  to  by  the  garnishee,  and  if  the 
garnishee  be  a  corporation,  by  some  officer  of  such  corporation. 

Answeu  op  Garnishee, 

[Form  47.    §  .0547] 
Court  of  Common  Pleas  of  County. 

John  Doo,  Plaintiff.  )    .  .    rtr-yi-  xr    I  n 
„           T  (  Answer   of   William    Nokes,   Gar- 
No.  — .J                  V*.  (         ■  h 
John  Smith  et  ala.,  Defendants.  j 

This  day  personally  ajjpeared  in  court  William  Nokes,  who  for  his  an- 
«<wer  as  garnishee  herein,  being  first  duly  sworn,  says  that  ho  is  indebte<l 

to  the  said  defendant,  John  Smith,  and and ,  in  the  sum  of 

dollars,  upon  a  promissory  note  made  by  him  to  said  John  Smith,  and 

and ,  about  the  day  of ,  a.  d.,  18 — ,  payable days 

after  the  date  thereof,  and  the  same  is  now  due,  with  interest  from  the 
day  of ,  18 — ,  and  that  he  haa  no  other  property  of  any  descrip- 
tion, or  credits  of  the  said  defendants,  in  his  possession,  or  under  his  con- 
trol, nor  does  he  owe  said  defendants  any  thing,  in  any  manner  whatever, 
other  than  as  above  stated,  nor  has  he  had  at  or  after  the  service  of  the 
notice  upon  him  to  answer  herein  any  other  property  of  s:iid  defendants. 

WlLUAM    XOKES. 

Sworn  to  and  subscribed  before  me  by  said  William  Nokes,  this 

day  of ,  A.  D.  IS—.  .  Clerk  of  said  Court. 

Answer  wiien  Nothino  is  Aoxitted  to  be  Dub  Uncondition- 
ally BY  THE  Garnishee. 

[Form  48.] 
•  "ourt  of  Common  Pleas, County. 

John  Doe.  Plaintiff;  )  Answer  of    William  Nokes,   Gai- 

>o.  — .J  r*.  f         •  k 

John  Jmith  et  als..  Defendants.      J      »»»^e«- 

William  Nukes,  garnishee  herein,  being  first  duly  sworn  to  answer, 
under  oath,  all  questions  put  to  him  touching  the  property  of  every  de- 
scription, and  credits,  of  the  defendant,  John  Smith,  and an<l , 

I  his  possession  or  under  his  control,  and  to  disclose,  truly,  the  amount 

•)wing  by  him  to  the  defendant,  John  Smith,  and and ,  whether 

duo  or  not  [a  <£  if  a  corporation,  to  the  answer  rf  the  officer  of  the  corporation 
making  the  ansxcr,  add :  and  any  stock  i  n  said  corporation  held  by  or  for 
the  benefit  of  said 'defendant],  at  or  after  service  of  the  notice  of  garnish- 
iu.>nt  herein,  for  answer  says : 

That  he  purchased  of  the  said  defendant,  John  Smith,  and and 

— ,  about  the day  of ,  a.  d.  18 — ,  a  farm  in  said  county  for  the 

«um  of  — —  dollars,  which  became  due  [or,  will  be  due]  on  the day 

of ,  A.  D.  IS — .  which  purchase  is  evidenced  by  a  written  contract, 

signed  by  the  parties,  a  copy  of  which  is  hereto  attached,  marked  "A." 
and  made  part  hereof,  affiant,  at  the  time  of  the  making  of  said  contract 
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having  paid  dollars;   that,  on  or  about   the  day  of ^  a.  d. 

18 — ,  one  James  Stiles  notified  him  that  said  contract  and  indebtedness 
had  been,  for  a  valuable  consideration,  assigned  to  him,  said  James  Stiles, 
and  that  he  is  the  owner  thereof.  Said  notice  of  assignment  was  given 
before  the  service  upon  me  of  the  notice  of  garnishment  herein;  and 
that  the  foregoing  is  a  full  and  true  answer,  to  all  which  aflSant  has  been 
required  to  answer  under  oath.  William  Nokes. 

Sworn  to  and  subscribed  before  me  by  the  said  William  Nokes,  this 
day  of ,  A.  D.  18 — .  ,  Clerk  of  said  Court. 

1.  From  the  foregoing,  the  answer  of  the  garnishee  can  be  prepared 
in  cases  where  he  disputes  the  attachment  defendant's  right,  though  a 
prima  facie  one,  and  sets  up  a  claim  in  himself  adverse  to  such  de- 
fendant. Such  claim  can  not  be  adjudicated,  nor  can  an  order  be 
made  against  the  garnishee,  upon  such  answer. 

2.  When  the  answer  of  a  garnishee  discloses  an  absolute  right  in  the 
defendant  in  attachment  to  the  thing  disclosed  in  his  answer,  an  order 
may  be  taken  upon  the  garnishee. 

Order  upon  Garnishee  Based  on  His  Answer. 
[Form  49.    §  5550.] 
No  _]'^''^"  Doe^PlaintifiF,  |  q^^^^  ^^^^  Garnishee,  upon   his 

John  Smith  et  als.,  Defendants.       ] 

Upon  the  admissions  and  statements  contained  in  the  answer  herein 
of  William  Nokes,  as  garnishee  herein,  it  is  ordered  by  the  court  that 
said  garnishee,  William  Nokes,  pay  to  the  clerk  of  this  court  the  sum  of 
dollars,  and  upon  doing  so,  he  shall  be  discharged  from  garnish- 
ment, and  from  all  liability  on  account  thereof  to  said  defendant,  John 

Smith,  and .     And  said  clerk  is  ordered  to  hold  said  money  subject 

to  the  further  order  of  this  court. 

1.  If  'property,  or  promissory  notes,  accounts,  etc.,  it  may  be  best  to 
require  the  garnishee  to  deliver  the  same  to  the  sheriff,  or,  if  a  re- 
ceiver has  been  appointed  and  qualified,  to  such  receiver. 

2.  When  garnishee's  disclosure  is  unsatisfactory,  as  in  Form  48,  the 
plaintiff,  if  he  desires  to  pursue  the  property,  etc.,  in  the  hands  of  the 
garnishee,  must  institute  a  civil  action. 
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Petitiok  in  Such  Case. 
[Form  60.    §  5551.] 

The  Stato  of  Ohio, County  Court  of  Common  Pleas. 

John  Doo,  Plaintiff,  | 

No  — .]  r.<.  >  Petition. 

William  Nokes  and  Jnmes  Stiles,  Defendants,  j 

The  plaintiflT,  .John  Doe,  for  a  cause  of  action  ngainst  the  defendants, 
says,  that  in  said  court  he  has  duly  brought,  and  the  same  is  still  pending 
therein,  a  civil  action  against  John  Smith,  John  Jone?,  and  Hugh  Evans; 
that  in  said  action  he  caused  an  order  of  attachment  to  be  duly  issued 

against  the  said  defendants,  John  Smith,  and and ,  which  order  is 

still  in  full  force,  the  same  not  having  been  set  aside,  or  in  any  manner  dis- 
charged ;  that  in  snid  action  he  has  caused  the  defendant,  William 
Nokes,  to  be  duly  garnisheed;  that  in  response  to  the  notice  of  garnish- 
ment served  upon  him,  the  said  William  Nok«»s  answered  in  writing, 
under  oath,  as  follows:  \_llere give  sulstrinec  of  tlie  arisircr,  omitting  the  caption 
and  xigncUure  and  certificate  to  oath  to  answer^  which  disclosure  is  unsatis- 
factory; that  said  [^tlesertbe  what  it  ia]  in  the  hands  of  snid  William  Nokes 
i-*  owned  by,  and  the  property  and  effects,  absolutely,  of  said  John  Smith. 

and and ;  that  said  James  Stiles  has  no  interest,  in  fact,  therein, 

or  right  thereto,  but  that  he  pretends  to  own  the  same  for  the  purpose  and 
with  the  intent  to  prevent  the  plaintiff  from  subjecting  the  same  to  the 
satisfaction  of  his  said  claims  set  forth  in  his  said  action,  and  that  the 
said  property,  rights,  and  effects  in  the  hands  and  under  the  control  of 
said  William  Nokes  is  of  the  value  of dollars. 

Wherefore  the  plaintiff  asks  for  a  judgment  against  the  said  defendant, 

William  Nokes,  for dollars,  ond  ngainst  said  Stiles,  barring  him  from 

any  and  nil  claim  to  the  aforesaid  property,  etc.,  for  cost.s.  and  for  such 
relief  as  the  plaintiff  may  be  entitle<l  to  upon  the  facts  of  the  case. 

Edwaki)  Cork,  Attorney  for  Plaintiff. 

Affidavit^  precipe  Jtrr  mmmonXy  etc.,  aa  in  other  actions  brought  for 
money  only. 

1.  TiUerpUader  by  garnuhee  If  the  garnishee  wishes  t<»  relievo  him- 
self from  the  costs  and  expenses  of  such  uctiuu,  he  should  file  the  fol- 
lowing affidavit  of  interpleader,  and  comply  with  the  order  of  the 
court  made  after  the  61ing  of  the  same.  This  affidavit  is  a  code 
substitute  for  the  bill  of  interpleader  in  chancery. 

[Form  51.    2  5UIG.] 

The  State  of  Ohio, County  Court  of  Common  Pleas. 

John  Doe,  Plaintiff,  )  \v:ii:- «  k^u^^'    Affij.»:» 

v^        1  I  "illiam  AokeH    Attidavit 

>o.  — .J  vs. 


I  William  N« 
.     I      of  Interf) 


William  Nokes  and  James  Stiles.  Defendants.  )      *'^  I»ter^leader. 

Now  comes  the  defendant,  William  Nokes,  and  t>efore  answer  to  the 
petition  herein,  makes  solemn  oath  that  James  Stiles,  without  collusion 
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with  him  has  {_or,  makes]  a  claim  to  the  subject  of  the  action  mentioned 
in  the  plaintiffs  petition,  and  that  he  is  ready  to  pay  or  dispose  of  the 
same  as  the  court  may  direct;  and  on  full  compliance  by  him  with  such 
order  as  the  court  may  make  in  the  premises,  asks  to  be  discharged 
from  all  liability  to  the  parties,  and  to  be  hence  dismissed  with  his  costs, 
etc.  (Signed,)  William  Nokes. 

Sworn  to  before  me,  and  subscribed  by  said  William  Nokes  in  my 
presence,  this day  of ,  a.  d.  18 — .  ,  Clerk. 

1.  Order  of  court  upon.  The  court  may  make  an  order  for  the  safe 
keeping  of  the  property,  or  for  the  payment  of  the  money  into  court, 
or  deposit  therein  of  the  subject  of  the  action  or  delivery  thereof  to 
such  persons  as  it  may  direct. 

2.  Order  and  notice  to  the  third  person,  claimant.  The  court  will  also 
make  an  order  requiring  such  third  party  to  appear  within  a  reasonable 
time,  that  is,  on  or  before  a  day  named,  and  maintain  or  relinquish  his 
claim  against  the  attachment  defendant. 

3.  How  third  party  to  be  served  with  order.  On  precipe  filed,  the  clerk 
will  issue  such  order,  copied  from  the  journal  of  the  court,  to  the 
sheriflP,  or  such  other  person  as  the  court  may  direct,  with  a  copy  of 
which  such  claimant  must  be  served. 

4.  Where  service  may  be  made.  The  claimant  may  be  served  with 
puch  copy  of  the  order  wherever  found,  in  or  out  of  the  state,  as  the 
subject  is  in  the  hands  of  the  court  for  distribution,  and  any  one 
claiming  an  interest  therein  must  appear  in  the  court  and  assert  his 
rights,  or  lose  them. 

5.  Failure  of  clairnant  to  appear.  If  the  third  party,  the  claimant 
mentioned  in  the  affidavit  of  interpleader  of  the  garnishee,  fail  to  ap- 
pear, the  court  may  declare  him  barred  of  all  claim  in  respect  to  the 
subject  of  the  action  against  the  attachment  defendant,  which  will,  in 
legal  effect,  determine  it  to  be  the  property  of  the  attachment  defeiid- 
ant,  and  subject  to  the  attachment  plaintiff's  money  demand  set  forth 
in  his  action. 

6.  If  claimant  appear,  he  will  be  allowed  to  make  himself  defendant, 
and  to  snswer,  setting  forth  the  facts  upon  which  he  bases  his  claim  to 
the  subject  garnisheed,  in  lieu  of  the  garnishee,  and  the  matter  of 
such  claim  will  then  be  litigated,  as  other  cases  are,  between  such  claim- 
ant and  the  plaintiff  in  the  attachment  suit.  The  garnishee  will  be  dis- 
(iharged  from  all  liability  to  either  of  the  parties  in  respect  to  such 
garnished  subject,  upon  his  compliance  with  the  order  of  the  court 
for  the  payment,  deposit,  or  delivery  thereof. 


garnishment.  71 

Order  of  Court. 

[Form  52.    §  5016.] 

John  I>oe  | 

No. — .]    r*.  V  Order  upon  I  nteq>leader. 

William  Nokes  et  al.  j 

This  day  thia  causo  came  on  to  b«  heard  by  the  court  upon  the  affidavit 
of  interpleader  61ed  herein  by  thesaid  defendant,  William  Nokes:  Where- 
upon, and  the  court  being  fully  advised  in  the  premises,  it  is  ordered  that 
said  William  Xokes  pay  into  court  into  the  hands  of  the  clerk  the  said 

sum  of dollars  in  hi:«  hands  as  discloseil  by  him  in  his  answer  as 

garnishee,  stated  in  the  petition  herein  [^or,  that  he  deposit  in  court  with 
the  clerk  the  said  choses  in  action  in  his  possession  and  mentioned  in  his 
answer  as  garnishee,  as  stated  in  the  petition  herein  [^or,  that  he  deliver 
the  said  property  in  his  possession  as  disclosed  by  his  answer  as  garnishee,  as 

stated  in  the  petition  herein  to  the  sheriff  of  said county ;  [or,  to , 

who  has  been  appointed  and  has  (|ualificd  as  receiver  in  this  action  ;  or, 
in  the  action  of  said  John  Doo  ngainst  John  Smith,  and  now  pending  in 
this  court].  And  upon  full  compliance  with  the  foregoing  order,  it  is  ad- 
judged by  the  court  that  said  William  Nokes  be  discharged  and  freed 
from  all  liability  to  the  plaintiff  herein,  and  to  the  said  .Fames  Stiles,  with- 
out liability  for  costs. 

.\nd  it  is  further  ordered  by  the  court  that  said  .James  Stiles  be  re- 
quired, on  the day  of  ,  a.  i».  18 — ,  to  appear  in   this  court  and 

action,  and  maintain  or  relinquish  his  claim  against  the  defendant,  Will- 
iam Nokes,  to  [^/lere  slate  theUubject  which  Stiles  claiim']. 

\  copy  of  this  order  is  required  to  be  served  upon  said  James  Stiles  by 

the  sheriff  of  said  county  [or,  by ,  of county,  and  State  of 

],  who  is  hereby  appointed  for  that  purpose  and  directed  to  serve  the 

Humo  upon  said  James  Stiles,  and  is  to  make  return  of  service,  or  pro- 
ceedings under  this  order,  before  said day  of ,  a.  d.  18 — . 

And,  on  failure  to  appear,  said  James  .Stiles  shall  be  barred  of  all  claim 
in  respect  to  the  subject  of  this  action  against  the  said  William  Nokes 
and  John  Doe. 

Note. — An  order  for  the  safe  keeping  of  the  property  can  b«  drawn  readily 
fr>m  what  the  first  part  of  the  furei;oing  form  sugt;est«. 

When  service  of  the  order  upon  the  clairnant  third  party  is  made  bj  a  per- 
•on  appointed  hy  the  court,  service  muU  be  verified  by  biit  affidavit. 

When  a  third  person  serves  a  copy  of  such  order,  bis  affidavit  is  necessary  to 
prove  such  service,  while  ao  Ohio  sberiiT's  return  of  the  fact  is  sufficient. 
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JouENAL  Entry  when  Garnishee  Defendant  Complies  with 
THE  Order  of  the  Court. 

[Form  53.    §5548.] 
John  Doe  ) 

No.  — .]   vs.  >  Entry  Discharging  William  Nokes  from  Liability. 

William  Nokes  et  al.  ) 

The  said  William  Nokes,  having  fully  complied  with  the  order  of  the 
court  herein  made  upon  his  affidavit  of  interpleader,  it  is  ordered  by  the 
court  that  he  be,  and  he  is  hereby  discharged  from  all  liability  to  said 
James  Stiles  and  John  Doe,  or  either  of  them,  in  respect  to  the  subject 
of  this  action,  without  liability  for  costs. 

Journal  Entry  against  the  Claimant  Third  Person  Failinq 
to  Appear  as  Required  by  the  Order  of  The  Court. 

[Form  54.    §50IG.] 
John  Doe  | 

No.  — .]  vs.  >  Judgment  Barring  James  Stiles,  etc. 

William  Nokes  et  al.  j 

In  this  case,  the  court  finds  that  said  James  Stiles  has  been  duly  served 
with  a  copy  of  the  order  to  appear  and  maintain  or  relinquish  his  claim 
against  William  Nokes,  etc.,  and  has  wholly  failed  to  appear,  but  has 
made  default;  and,  being  still  in  default,  the  court  being  fully  advised  in 
the  premises,  doth  order  and  adjudge  that  said  James  Stiles  be  and  he 
is  hereby  barred  of  all  claim  in  respect  to  the  subject  of  the  action  herein 
as  against  the  defendants,  William  Nokes  and  John  Doe,  and  each  and 
every  of  them. 

And  the  costs  of  the  proceedings  herein  in  interpleader  are  to  be  taxed 
as  costs  made  by  the  plaintiflF,  John  Doe. 

Journal  Entry  when  Third  Person  Appears. 

[Form  55.    §501G.] 
John  Doe  ) 

No.  — .]   vs.  >  Entry  of  Appearance  of  James  Stiles,  Claimant, 

William  Nokes  et  al.  J 

In  compliance  with  the  order  served  upon  him  to  appear  and  maintain 
or  relinquish  his  claim  to  the  subject  of  the  action  herein,  this  day  ap- 
peared James  Stiles,  and,  on  his  motion,  is  made  defendant  herein  in  lieu 
of  said  William  Nokes,  who,  having  fully  complied  with  all  the  orders  of 
the  court  in  the  premises,  is  discharged  from  all  liability  to  either  of  the 
other  parties  in  respect  to  the  subject  of  the  action  herein. 

[And,  by  leave  of  court,  the  answer  of  said  James  Stiles  is  filed;  or, 
and  leave  is  given  said  James  Sliles  to  file  his  answer  to  the  plaintifiF's 
petition  within days  from  this  date.] 

Note. — To  facilitate  the  trial  of  tho  cause,  the  answer  should  be  prepared  and 
filed  at  the  time  of  making  the  entry  of  appearance. 
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Injunction  aoainst  Attachment  Debtob. 

If  a  debtor  of  the  attachment  debtor  be  garnisheed,  who  owes  the 
attachment  debtor  on  a  negotiable  iustrument  not  due,  the  attachment 
debtor  may  negotiate  such  paper  in  the  usual  course  of  business,  and 
the  holder  for  value  may  collect  the  same  from  the  garnishee,  uoiwith- 
ttanding  the  garnishment.  Horjoe  v.  Hirlness,  11  O.  S.  449;  Secor  v. 
Witter,  39  O.  S.  218.  In  such  a  case,  it  will  be  advisable  to  file  a 
supplemental  petition  (§5119)  agaiust  the  defendant  in  the  action, 
whose  debtor  owing  him  upon  such  negotiable  paper  has  been  gar- 
nisheed, and  obtain  an  injunction  against  the  defendant  in  attachnienL 
The  garnishee  need  not  bo  made  a  party  to  such  supplemental  peti* 
tion,  as  he  is  bound  by  the  process  of  garnishment.  For  injunction, 
see  ^§  5571-5586.  No  injunction  cau  operate  until  an  injunction  un- 
dertaking or  bond  is  executed  and  approved  and  accepted.     §  5578. 

[Form  68.    §5119.] 

Common  Pleas  Court  of County,  Ohio. 

John  Doe,  Plaintiff,  "I 

Jo°hirsLith.  Johrjoneo.  and  Hugh     Supplemental  Petition. 
Evans,  Defendants.  J 

The  snid  pliintiff  says  that,  since  the  commencement  of  this  action,  he 
has  duly  c-iused  an  order  of  attachment  to  issue  ngainst  the  property,  etc., 

of  said  defendant,  John  Smith,  nnd  one ,  to  be  garnisheed,  in  said  ao* 

tion;  all  of  which  will  more  fully  and  at  large  appear,  reference  being 
had  to  the  record  of  the  same  herein  ;  that  said  garnishee  is  the  maker 
of,  and  owes  to,  the  said  John  Smith,  upon  a  certain  promissory  note,  not 

yet  due,  the  sum  of  about dollars,  which  note  was  made  by  said , 

garnishee,  payable  to  said  John  Smith,  or  order, months  after  the 

date  thereof,  for  thn  sum  of dollars,  or  about  that  sum,  and  dated  on 

the day  of ,  18 — ,  or  about  that  date,  which  period  has  not  .yet 

elapsed. 

That  said  John  Smith  can  and  may  indorse  said  promissory  note  to  an 
innocent  holder  for  value,  which  will  cau.su  groat  injury  and  damage  to 
the  plaintiff,  by  defeating  entirely  Huch  said  garnishmtMit  [the  said  John 
Smith  being  insolvent];  and  in  which  event  said  garnishee  will  bo  bound 
to  pay -the  amount  of  said  note  to  such  indorsee,  and  released  from  pay- 
ing the  same  in  this  notion  toward  satisfying  the  claim  of  the  plaintiff 
herein.  [1/  the  party  has  atismfUed  t>  ruijotiate  such  paper,  itate  the  /aeU  in 
Of Ui tion  to  the  /oregoing.'\ 

Wherefore  thi>  plaintiff  prays  for  an  order  of  injunction  restraining  the 
said  John  Smith  from  negotiating,  or  in  any  way  transferring  said  prom 
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issory  note  before  the  same  shall  become  due,  or  until  after  the  determi- 
nation of  the  proceedings  in  attachment  and  garnishment  in  this  action; 
and  for  all  proper  relief.  Edward  Coke,  Attorney  for  Plaintiff. 

[^Verification  in  positive  form,  i.  e.,  that  the  facts  stated  are  true,  not 
merely  believed  to  be  true.] 

Upon  such  pleading  positively  verified,  or  supported  by  afiidavits, 
move  the  court  to  grant  an  injunction.  Notice  to  the  defendant  of 
such  application  will  not  be  required,  as  that  might  be  the  means  of 
defeating  the  object  sought  by  the  injunction ;  though  the  court  may 
grant  a  temporary  restraining  order  until  the  application  is  heard  and 
determined.  §  5574.  Upon  such  application  the  court,  or  a  judge  of 
the  court  in  vacation,  may  grant  the  following  order : 

[Form  57.    §§  5574,  5575,  5576,  5577.] 

John  Doe  1 

.No.  — .]  vs.  y  Order  of  Injunction. 

John  Smith  et  als.   ] 

An  order  of  injunction  is  granted  in  this  case  against  said  John  Smith, 
as  prayed  for  in  the  supplemental  petition  herein.  Injunction  under- 
taking fixed  at  $ ,  conditioned  according  to  law,  with  surety,  to  the 

approval  of  the  clerk  of  the  court. 

Undertaking. 

[Form  58.    §5576.] 

Jonh  Doe,  Plaintiff,  )  injunction  Undertaking,  $ ;  , 

No.  — .]  vs.  .    >     Suretv 

John  Smith,  et  als..  Defendants.  J      "^         ^' 

We,  John  Doe,  as  principal,  and ,  as  surety,  jointly  and  severally 

undertake  to  said  John  Smith,  in  the  sum  of dollars,  to  secure  him 

all  damages  he  may  sustain,  if  it  be  finally  decided  that  the  injunction  in 
this  action  ought  not  to  have  been  granted. 

This day  of ,  a.  d.  18 — .  Jous  Doe,  Principal, 

,  Surety. 

The  above  undertaking  and  surety  approved  by  me,  this day  of 

,  18—.  .  Clerk. 

File  precipe  with  clerk  to  issue  order  of  injunction. 

Order  of  Injunction. 
[Form  59.    §5577.] 

The  State  of  Ohio, County,  ss. 

To  the  SheriflF  of  said  County,  Greeting: 
Whereas,  in  the  action  of  John  Doe  against  John  Smith  and  others,  pend- 
ing in  said  court,  an  injunction  has   been  granted  against  said  John 
Smith,  whereby  the  said  John  Smith  is  commanded,  restrained,  and  en- 
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joined  from  negotiating,  or  in  any  n-ny  transferring,  before  the  tmmo  shall 
become  due,  or  until  after  the  determination  of  the  proceedings  in  attach- 
ment and  garnishment  in  said  action,  the  c«>rtjiin  promisHory  note,  in 
•ub«t*noe  as  follows:  [//w«  give  suficient  desaription  of  «ain«.]  You  will 
forthwith  notify  said  John  Smith  that  ha  is  hereby  commanded  acoord- 
iagly  ;  and  make  due  return  of  this  writ. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  the  seal  of  said 
court,  this day  of ,  a.  n.  18 — . 

[sKAL  OP  cot'BT,]  ,  Clerk. 

Disobedience  of  the  iajunctioa  bj  the  party  eDJoined  is  puaidhable 
«s  a  contempt  of  cotirU 
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CHAPTER  V. 

RECEIVER  IN  ATTACHMENT. 

1.  The  officer  who  attaches  property,  as  has  been  stated,  has,  when 
no  receiver  is  appointed,  all  the  powers,  and  may  perform  all  the  duties 
of  a  receiver  appointed  by  the  court  or  judge,  and  may,  if  necessary, 
commence  and  maintain  actions  in  his  own  name,  as  such  officer ;  and 
he  may  be  required  to  give  security  other  than  his  official  under- 
taking 

2.  Appointment  of  receiver.  Sec.  5543.  The  court,  or  a  judge  thereof, 
in  vacation,  in  cases  of  attachment,  may,  on  the  application  of  the 
plaintiff,  and  on  good  cause  shown,  appoint  a  receiver,  who,  before  he 
enters  upon.his  duties,  must  be  sworn  to  perform  them  faithfully,  and 
execute  an  undertaking  to  such  person,  and  in  such  sum  as  the  court 
or  judge  shall  direct,  to  the  effect  that  he  will  faithfully  discharge  the 
duties  of  receiver  in  the  action  and  obey  the  orders  of  the  court  therein. 
§§  5539-5542.      • 

3.  WIio  not  eligible.  No  party,  attorney,  or  person  interested  in  an 
action,  shall  be  appointed  receiver  therein,  except  by  the  consent  of 
the  parties. 

4.  Whom  to  notify  of  appointment.  The  receiver  must  forthwith 
notify,  in  writing,  or  in  print,  the  persons  who  are  indebted  to  the 
defendant  in  attachment,  of  his  appointment,  personally,  or  by  copy 
left  at  residence;  and,  from  the  date  of  such  service,  the  debtors  shall 
be  liable  to  the  plaintiff  in  attachment  for  the  amount  of  money  and 
credits  of  the  defendant  in  attachment  in  their  hands,  or  due  from 
them  to  him,  and  shall  account  therefor  to  the  receiver.     §  5541. 

5.  Duties  and  powers  of  receiver.  The  receiver  shall  take  possession 
of  all  notes,  due  bills,  books  of  account,  accounts,  and  all  other  evi- 
dences of  debt,  that  have  been  taken  by  the  sheriff  or  other  officer  as 
the  property  of  the  defendant  in  attachment,  and  shall  proceed  to  set- 
tle and  collect  the  same,  and,  for  that  purpose,  may  commence  and 
maintain  actions  in  his  own  name,  as  such  receiver;  but,  in  such  ac- 
tions, no  right  of  defense  by  the  parties  sued  shall  be  impaired  or  af- 
fected. Their  rights  of  defense  will  be  as  complete  as  if  suit  had 
been  brought  by  the  attachment  defendant.     §  5541. 

6.  A  receiver  is  tJie  officer  of  the  court;  and,  as  the  court  can  not  be 
sued,  neither  can  its  agent,  whose  acts,  subject  to  its  approval,  are  the 
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act)  of  the  court.  This  is  true  of  receivers,  generally,  except  that,  by 
statutory  provision  iu  Ohio,  a  receiver  of  a  railroad  company,  ap- 
pointed by  a  court  of  the  state,  may  be  sued  in  its  courts,  without  first 
obtaining  leave  to  sue  him  from  the  court  which  appointed  him. 
^  5540.  But  a  receiver  of  a  railroad  company,  appointed  by  a  fed- 
eral court  in  this  state,  can  not  be  sued,  as  such,  without  {x^rmis- 
siim  of  the  court  which  appointed  him.  Persons  having  causes  of  ac- 
tion against  a  receiver  intervene  by  petition,  stating  their  cause  of 
action  or  claim,  in  the  court  and  in  the  cause  in  which  such  re- 
ceiver has  been  appointed.  A  receiver  can  not  of  legal  right  main- 
tain, in  his  own  name  as  such,  an  action  in  another  state  than  that 
in  wliich  he  is  appointed,  though,  in  some  states,  receivers  appointed 
in  other  states  may  maintain  suits,  as  such,  by  comity.  The  legal 
title  to,  or  ownership  of,  the  subject  over  which  a  receiver  has  power  is 
not  in  him ;  for  it  is  not  in  the  court  appointing  him,  and  of  which  he 
is  the  mere  hand.  The  court  which  appoints  a  receiver  may,  in  its 
discretion,  authorize  third  persons  to  sue  him  as  such,  but  this  right 
should  not  be  granted  except  in  special  cases, 

8.  A  gheriff's  official  bond  covers  property  coming  into  his  hands  in 
attadiment,  his  sureties  therein  being  liable  upon  the  same;  but  if,  for 
special  reason;!,  it  is  deemed  best,  the  plaintiff  in  attachment  may  file 
a  motion  in  the  cause  to  require  the  sheriff  to  give  security  other  than 
his  undertaking.  §  5544.  On  such  undertaking,  it  would  seem  his 
official  sureties  would  not  be  liable. 

Motion  to  Require  Sheriff  to  Give  Additional  Undertakino 
IN  Attachment. 

[Form  60.    §5543.] 

Court  of  Common  Pleas  of County. 

John  Doe.  Plaintiff.  )  ^^^j^^  ^  Uequln^  Sheriff  to  Give  Addi- 


inta.  ) 


John  Smith  et  als..  DefendantH.  [  *»°"»'  Undertaking. 

The  plaintiff  moves  the  court  to  require  the  sheriff',  G.  H..  who  has  at 
tached  nnd  holds  as  such  sherifT  the  property  and  olTocts  of  said  defend- 
ant. John  Smith,  to  give  security  herein,  other  than  his  ofRcinl  under- 
taking, to  secure  the  value  of  the  property,  etc.,  so  by  him  attached,  etc.. 
heroin.  Edward  Coce.  Attorney  for  Plaintiff*. 

A  copy  of  the  motion  should  bo  served  uiwn  the  sherifl!'. 
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Order  of  Court  Requiring  Sheriff  to  Give  Other  Under- 
taking. 

[Form  61.    §5543.] 

John  Doe,  Plaintiflf,  )  r\   ^       to        •       eu     •«•  *     /-.•       r^^u 

\T     -1  '  [  Order  to  Require  Sheriff  to  Give  Other 

Jolin  Smith  efals.,  Defendants.  ]  Undertaking. 

In  this  cause,  the  motion  heretofore  filed  herein  to  require  the  sheriff 

G.  H.,  to  give  security  herein  other  than  his  official  undertaking,  came  on 

to  be  heard  by  the  court,  which,  being  fully  advised  in  the  premises,  doth 

grant  said  motion  ;  whereupon,  it  is  ordered  by  the  court,  that  said  G.  H., 

as  sheriff  of  said county,  within days  from  the  date  of  the  entry 

of  this  order,  give  an  undertaking,  with  sufficient  surety  or  sureties,  to  the 

approval  of  the  court,  to  the  plaintiff  herein,  John  Doe,  or  whom  it  may 

concern*  conditioned  that  he  will  faithfully  discharge  all  his  duties  and 

obligations  under  the  orders  of  attachment  [and  garnishment]  herein,  and 

obey  and  perform  all  the  orders  of  the  court  in  such  behalf  made  and  to' 

be  made  in  this  cause. 

*  Note — "whom  it  may  concern."  If  the  plaintiff"  fail  in  the  action,  and 
judgment  be  rendered  for  the  defendant,  the  defendant  will  be  the  party  in  in- 
terest in  such  undertaking,  and  entitled  to  sue  upon  it  in  his  own  name;  and 
this  he  might  do,  perhaps,  if  executed  only  to  the  plaintiff"  in  attachment. 

Special  Undertaking  of  Sheriff  in  Such  Cape. 

[Form  62.    §  5543.] 

In  the  Court  of  Common  Pleas  of County,  Ohio. 

Jo'in  Doe,  Plaintiff,                    | 
No.  — .]                  vs.                                     I  In  Attachment. 
John   Smith,  John  Jones,  and    Hugh   j  Special  Undertaking  of  Sheriff. 
Evans,  Defendants.                    J 
In  compliance  with  the  order  of  the  court  heretofore  made   in    this 
cause,  we,  G,  H  ,  as  sheriff  of  said  county,  and and as  his  sure- 
ties in  this  behalf,  jointly  and  severally,  undertake  unto  said  plaintiff,  John 
Doe,  and  whom  it  may  concern,  that  G.  II.,  as  such  sheriff,  shall  faithfully 
discharge  all  his  duties  and  obligations  under  the  orders  of  attachment 
[and  garnishment]  herein,  and  obey  and  perform  all  the  orders  of  the 
court  in  such  behalf,  made  and  to  be  made  in  this  cause. 

This day  of ,  a.  d.  18—.  G.  H.,  Sheriff. 

,  Surety. 

.  ,  Surety. 
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Journal  Entry  ok  Approval. 

[Form  63.    2  5543.] 

John  Doe         | 
No.  — .]  v».  >  Approval  of  SherifiTs  Special  Undertaking. 

John  Smith  et  als.  ) 

This  day  camo  G.  H.,  Hheriff,  etc.,  and  presented  to  the  court  his  under- 
taking, other  than  his  official  undertaking,  witii and his  sureties, 

to  the  plaintiCr,  John  Doe,  und  whom  it  may  concern,  conditioned  as  re- 
quired by  the  former  order  of  this  court,  which  undertaking,  and  the  suf- 
ficiency of  such  sureties,  are  hereby  accepted  and  approved  by  the  court; 
and  the  clerk  is  ordered  to  take  and  retain  the  custody  of  the  same. 

1.  Motion  for  the  appointment  qC  receiver.  When  it  is  deemed  best 
to  have  a  receiver  appointed,  a  motion  in  the  cause  should  be  filed, 
asking  for  such  appointment. 

2  Who  to  name  receiver.  The  party  who  moves  for  the  appointment 
of  a  receiver  is  granted  the  right  to  nominate  him.  He  must  be  n 
pro|)er  person  and  legidly  qualified  to  discharge  tlie  trust;  hut  the 
court  receives  such  nomination  as  merely  advisory. 

•S.  It  has  the  full  and  sole  power  of  ap{K)intment,  and  tnay  select 
whom  it  choses. 

Xoliee  of  application.  The  court,  in  its  discretion,  or  judge,  in  va- 
cation, may  require  the  plaintiff  in  attachment  to  serve  notice  of  the 
application  for  the  appointment  of  a  receiver  upon  the  defendant  ia 
attachment,  and  garnbhees,  if  there  be  such. 


[Form  64.    §  5539.] 

Court  of  Common  Pleas  of  County. 

John  Doe.  Plaintiff,  | 

No.  — .]  vs.  >  Motion  for  Receiver. 

John  Smith  et  als.,  Defendants.       j 
The  plaintiff  asks  for  the  appointment  of  a  receiver  in  this  case  of  the 

property  and  effects  of ,  attached  heroin,  etc. 

Edward  Cokk,  Attorney  for  Plaintiff. 


Order  to  Notify  Defendant  ok  the  Motion. 

[Form  65.] 
John  Doe  | 

No.  — .]  r*.  >  Order  to  Notify,  etc..  for  Appraisement  of  Receiver. 

John  Smith  et  als.  j 

In  this  ca.,o  it  is  ordered  by  the  court  [or,  by  X.  Y.,  Judge  of  said  court] 

that  the  plaintiff,  in  writing,  notify  the  defendant  in  attachment, .  of 

the  time  and  plaje  of  hearing  the  motion  for  the  appointment  of  a  re- 
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ceiver  herein,  which  notice  shall  be  given days  before  the  hearing  of 

Ruch  motion. 

If  granted  hy  a  judge  in  vacation,  and  such  order  is  made,  he  should 
sign  it.  Such  order  is  to  be  properly  entered  by  the  clerk  upon  the 
journal 

[Form  66.     Form  op  Notice.] 
Court  of  Common  Pleas  of County. 

xr„        T  '  '  (  Notice  to  John  Smith  of  Motion  to  Ap- 

John  Smith  etals.,  Defendants.  |      P°'°^  Receiver. 

The  said  defendant,  John  Smith,  will  take  notice  that  the  said  plaint- 
iff, on  the day  of ,  a.  d,  18 — ,  at o'clock  —  M.,  or  as  soon 

thereafter  as  counsel  can  be  heard,  will  apply  to  the  court,  at  the  court- 
house in  said  couuty  [or,  to  X.  Y.,  in  vacation,  a  judge  of  said  court  at 
]  for  the  appointment  of  a  receiver  of  the  property  and  effects  at- 
tached in  this  action,  etc.,  for  which  his  motion  has  been  filed  in  said 
court. 

[Date.']  Edward  Coke,  Attorney  for  Plaintiff. 

1.  How  served  and  service  proven.  A  copy  of  the  notice  should  be 
served  personally  upon  the  defendant  whose  property  has  been  attached, 
and  for  which  a  receiver  is  asked,  or  left  at  his  usual  place  of  resi- 
dence. Service  should  be  proved  by  the  affidavit  of  the  person  mak- 
ing it.  ^ 

Order  Appointing  Receiver. 


[Form  67.    §5589.] 

John  Doe  ) 

No.  — .]   vs.  >  Order  Appointing  Thomas  Wilson  Receiver,  etc. 

John  Smith  et  als.  ) 
This  day  this  cause  came  on  to  be  heard  upon  the  motion  of  the 
plaintiff  for  the  appointment  of  a  receiver  of  the  property  and  effects  of 
the  defendant,  John  Smith,  attached  herein,  and  was  duly  heard  by  the 
court  [or,  by  X.  Y.,  a  judge  of  said  court,  in  vacation]  upon  the  evidence 
adduced  and  the  arguments  of  counsel;  on  consideration  whereof,  and 
the  court  [or,  said  judge]  being  fully  advised  in  the  premises,  it  is  ordered 
that  Thomas  Wilson  be,  and  he  hereby  is,  appointed  receiver  herein;  and 
before  entering  upon  his  duties  he  shall  take  an  oath  faithfully  to  perform 
them,  and  execute,  with  surety  approved  by  the  court  [or,  judge;  or, 
<;lerk],  an  undertaking  to  said  plaintiff,  John  Doe,  for  the  benefit  of  whom 

it  may  concern,  in  the  sum  of dollars,  conditioned  according  to  law ; 

ivhereupon  said  receiver  shall  take  possession  of  all  notes,  due  bills,  books 
of  account,  accounts,  and  all  other  evidences  of  debt  that  have  been  taken 
by  the  sheriff  [or  other  attaching  qfficcrl  as  the  property  of  the  defendant 
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in  attachment  herein,  John  Smith,  und  shall  proceed  to  settle  and  collect 
the  same,  and,  for  that  purpose,  be  may  commence  and  maintain  actions 
in  his  own  name,  as  such  receiver;  and  he  shall  hold  all  money  collected 
by  him,  and  property  which  comes  into  his  handr>,  subject  to  the  order  of 
the  courL  He  shall  receive  from  the  sheriff  [or  atiaehing  officer^,  who  is 
hereby  required  to  deliver  the  same  to  him,  all  the  property  attached 
herein  and  in  his  possession ;  and  said  receiver  is  further  required,  forth* 
with,  to  give  written  or  printed  notice  of  his  appointment  as  receiver 
herein,  to  all  the  persons  indebted  to  the  defendant  in  the  attachment; 
and  to  abide  and  perform  all  the  orders  of  the  court  made  upon  him 
herein. 

[And  thereupon  came  said  Thomas  Wilson,  ap{>ointed  receiver  herein, 
and  was  duly  sworn  to  faithfully  perform  his  duties  as  receiver  in  this 
cause,  and  gave  bis  undertaking,  conditioned  according  to  law,  in  the  sum 

of dollars,  with and as  his  sureties,  which  undertaking  and 

sureties  are  approved  by  the  court  [or,  by  me,  in  vacation,  as  a  judge  of 
said  court].  The  clerk  of  this  court  shall  receive  and  retain  the  custody 
of  such  undertaking  until  the  further  order  of  the  court 

UXDERTAKINO   OF  ReCEIVEK. 

[Form  68.    §§  5589,  5539] 
Court  of  Common  Pleas  of County. 

No  _  /°**"  ^^'  ^'""^'^  1  Undertaking  of  Thomas  Wilson. 
John  Smith  and  others.  Defendants.  J      K^^eiver.jn  the  Sum  of  $ . 

Said  Thomas  Wilson,  having  been  duly  appointed  and  sworn  as  receiver 
in  this  action  of  the  attached  property  and  effects  of  John  Wilson,  attach- 
ment defendant  herein,  with and  as  his  sureties,  he  and  they 

hereby,  jointly  and  severally,  obligate  themselves  and  undertake  to  said 

John  Doe,  for  the  benefit  of  whom  it  may  concern,  in  the  sum  of 

dollars,  that  he,  said ,  will  faithfully  discharge  all  and  lingular  his 

duties  as  such  receiver  herein.  , 

iDate.'\  . 

[Form  69.] 

The  within  undertaking  and  sureties  approved  by  me,  this day  of 

,  A.  D.  18  — .  ,  Judge  [or,  Clerk]. 

1.  Where  kept.  Such  undertaking  should  be  deposited  with  the  clerk, 
and  its  Custody  retained  by  him. 

2.  Receipt  of  receiver  to  sheriff.  When  the  sheriff  or  attaching  officer 
delivers  the  attached  efTects  to  the  receiver,  he  should  take  the  receiv- 
er's receipt  for  the  same,  and  make  his  return  to  the  court  accordingly. 

6 
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Form  70.] 

Court  of  Common  Pleas,  — —  County. 

John  Doe,  Plaintiff,  | 

No.  — .]  vs.  V  Report  and  Return  of  Sherift 

John  Smith  et  als.,  Defendants.  ) 

In  this  case  I,  on  the day  of ,  a.  d.  18 — ,  delivered  the  follow- 
ing property  and  eflPects  attached  herein  and  held  by  me,  as  sheriflF,  as  the 
property  of  said  defendant,   John  Smith,   to  Thomas  Wilson,  receiver 
herein,  and  have  taken  and  held  his  receipt  for  the  same, 
List  of  attached  effects  delivered  :  [//ere  specify  t/iem.J 
[Da^e.]  G.  II.,  Sheriff  of County. 

1.  Duties  of  receiver  are  the  same  as  those  of  the  sheriff,  had  no  re- 
ceiver been  appointed.  It  is  his  duty  to  collect  the  assets  in  his 
hands  and  hold  the  money  realized  by  him,  as  the  sheriff  would  do,  to 
abide  the  event  of  the  action.  He  can  not  invest  money  in  his  hands 
at  interest,  except  by  the  consent  of  the  parties  in  interest;  and,  for 
his  protection,  he  should  obtain  an  order  of  the  court  authorizing  him 
to  do  so. 

His  reports,  etc.,  to  the  court.  He  must  report  to  the  court  his  ac- 
tion as  such  receiver,  when  required,  and,  at  the  close  of  his  trust, 
should  make  a  final  report. 

2.  Receiver's  compensation.  In  his  report,  he  should  state  the  amount 
of  his  claim  for  his  services  as  receiver,  which  amount  will  be  ap- 
proved, or  his  compensation  .fixed,  by  the  court.  When  his  final  re- 
port is  approved  and  he  has  fully  executed  his  trust,  he  should  have 
an  entry  made  upon  the  journal  of  the  court,  approved  by  the  judge, 
releasing  and  discharging  him  from  all  liability,  and  finding  that  the 
conditions  of  his  undertaking  have  been  fully  complied  with,  and  the 
same  satisfied. 

Action  by  Receiveb  Against  Debtor  op  Attachment  Defend- 
ant. 

[Form  71.    §§5540,5590.] 
The  Slate  of  Ohio, County  Court  of  Common  Pleas. 

Thomas  Wilson,  as  Receiver,  etc.,  Plaintifi,  | 
No.  — .]  vs.  >  Petition. 

Richard  Roe,  Defendant.  ] 

Thomas  Wilson,  the  plaintiff,  says  that  he  was,  on  the day  of , 

A.  D.  18 — ,  duly  appointed  and  qualified  as  receiver,  and  is  now  acting  as 

such,  by  the  Court  of  Common  Pleas  of County,  Ohio,  in  a  cause 

pending  in  said  court  wherein  John  Doe  is  plaintiff  ixnd  John  Smith, 
John  Jones,  and  Hugh  Evans  are  defendants,  it  being  cause  No. in 
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Mid  court,  and  in  which  action  the  property,  etc.,  of  said  John  Smith;  in- 
clu'ling  the  Ruhjpct-matter  of  the  cause  of  action,  hereinafter  mentioned, 
has  been  duly  attached,  and  is  in  the  possession  of  the  plaintiff,  as  such 
receiver. 

And  the  plaintiff  further  says  that  there  is  due  to  him,  as  receiver  as 
aforesaid,  from  the  defendant,  Richard  Roe,  on  the  account  of  said  Rich- 
ard Hue  to  sidd  John  Smith,  a  copy  of  which  account  h  hereto  attached 

and  made  part  hereof,  marked  "A,"  the  sum  of dollars,  with  interest 

from  iho day  of ,  a.  d.  18 — . 

Whereupon,  he,  as  such   said  receiver,  asks  for  a  judgment  against 

■aid  Richard  Roe  for  the  sum  of dollars,  with  interest  from  the  ^— 

day  of ,  A.  D.  18—;  for  costs,  etc. 

Edward  Coue,  Attorney  for  Plaintiff 

"A." 

Copy  of  account  attached  to  and  made  part  of  the  within  petition. 
[Here  state  the  account  and  attach  it  to  the  petition.^ 

Vcritication  of  petition,  precipe  for  summons,  indorsement  upon 
summons,  as  in  Forms'!  and  2. 

A'o/r. — In  such  receiver's  action,  all  provisional  remedies,  hs  by  altacbment, 
garnishment,  nrre»t  of  debtor,  etc.,  may  bo  obtained,  in  proper  cu&e!<,  as  fully 
■a  ir  the  defendant  in  attachment  bad  brought  the  action  before  the  attachment 
was  obtained.  Before  resorting  to  such  remedies,  howover,  it  will  bo  best  for 
the  receiver  to  obtain  a  special  order  of  the  court  authorizing  him  to  institute 
and  carry  on  such  proceedings. 

A  sheriff,  acting  as  receiver,  has  the  same  powers  as  a  receiver  duly 
appointed  by  the  court. 

The  order  atUhorizing  receiver  to  to  9ue  may  be  as  follows : 

[Form  72.] 

John  Doe  |  Order  authorizing  Thomas  Wilson, 

Na  — .]  v.  ,  >      Receiver,  to  Sue,  etc.,  Richard 

John  Smith  et  als.  j      Roe. 

In  this  cause,  for  good  cause  shown,  the  court  doth  authorize  said 
Thomas  Wilson,  as  receiver  herein,  to  institute  and  maintain  an  action 
against  Richard  Hae  upon  the  account  alleged  to  bo  due  from  said  Richard 
Roe  to'anid  John  Smith,  and  in  said  action,  t«i  take  such  orders  of  attach- 
ment, garnishment,  and  orders  of  arrest,  etc.,  as  may,  in  the  judgment  of 
said  receiver,  be  deemed  proper ;  for  the  necessary  costs  and  expenses  of 
such  action  and  proceedings,  the  fund  in  the  hands  of  said  receiver  shall 
be  chargeable. 
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Report  of  Receiver  to  the  Court. 

[Form  73.    §  5542.] 

Court  of  Common  Pleas  of County. 

John  Doe,  Plaintiff, 
No.  — .]  vs. 

John  Smith  et  als.,  Defendants. 

Final  [^or,  first,  second,  etcl  report  of  Thomas  Wilson,  receiver  herein, 
to  the  court: 

The  receiver  charges  himself  with  the  following  effects  of  the  said  John 
Smith,  received  by  him  from  E.  H..  sheriflF  of  said  county: 

\^Here  give  list  and  descriptions,  sufficient  to  identify,  of  effects  that  came  into 
receiver's  hands  from  all  sources. "l 

I  have  realized  upon  the  same  the  following  sums  of  money,  from  the 
following  named  persons,  at  the  times  hereinafter  stated: 

[Here  specify  sarr\e.'\ 

No  more  than  the  above  sums  of  money  could  be  realized  by  me  than 
as  above  stated. 

I  report  the  following  assets  worthless: 

\^Here  give  list  and  amovnts.^ 

I  credit  myself  as  follows : 

First,  the  costs  paid  in  my  appointment,  etc.  [here  give  items'];  also  all 
outlays  \_here  give  items']. 

I  charge  myself  as  receiver  herein  the  sum  of dollars. 

[^If  special  services  have  been  rendered,  enumerate  them,  e/c] 

All  of  which  is  respectfully  reported  and  submitted  by  me  to  tho 
court. 

l^Dale.]  Thomas  Wilson,  Receiver. 

1.  No  affidavit  iiecessary.  As  a  receiver  is  a  sworn  officer  of  the 
court,  he  need  not  make  affidavit  to  the  correctness  of  his  report,  as  it 
is  made  under  his  oath  as  receiver. 

2.  Report  may  be  excepted  to.  Any  person  interested  may  file  ex- 
ceptions to  the  report  of  the  receiver,  specifying  what  is  excepted  to. 
If  such  interested  person  is  not  a  party  to  the  action,  he  must  ask  and 
obtain  leave  of  the  court  to  file  such  exceptions. 

Confirmation  of  Receiver's  Report. 
[Form  74.] 

John  Doe  )      Confirmation  of  Report  of  Thomas 

^°-  ~-J    T  1,     Q  ''wi,    *    1  I  Wilson,  Receiver. 

John  Smith  et  als.       )  ' 

This  day  this  cause  came  on  to  be  heard  upon  the  report  heretofore 
filed  herein  of  Thomas  Wilson,  receiver;  and  the  same  being  carefully 
examined  by  the  court,  is  hereby  approved  and  confirmed,  he  being  al- 
lowed   dollars  for  his  services  as  receiver.     And  the  court  finds  that 
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there  is  in  the  possession  of  said  Thomas  Wilson,  as  such  receiver,  the  sum 

of dollars,  which  he  shall  hold  and  pay  over  as  hereafter  ordered  by 

this  court. 

yote. — If  tbo  report  bo  approved  only  in  part,  and  disapproved  in  part,  the 
order  should  specify  what  is  disallowed;  and  the  receiver  may  be  required  to 
state  the  account  anew  according  tt»  tbe  findings  ot  the  court,  when  the  order 
of  conflrnnation  will  bo  made  upon  tbe  restated  account,  or  amended  report. 

Ordeb  of  Court  Requirixo  Receiver  to  Invest  the  Mokey 
IN  Hi3  Uasds  at  Interest. 

[Form  75.    §5501.] 

John  Doe         ) 
No. — .]  vs.  >  Order  for  Receiver  to  Invest  Fund  in  His  Hands. 

John  .'<mith  et  als.  ) 

By  the  consent  of  all  the  parties  to  this  action  interested  in  the  same, 
given  in  open  court,  it  is  ordered  by  the  court  tliat  Thomas  Wilson,  the 

receiver  herein,  invest,  at  interest,  the  sum  of  • dollars,  now  in  his 

hands  as  such  receiver,  for  a  time  not  exceeding months,  and  for 

which  he  is  to  lake  good  and  sufficient  security. 

tCoie. — When  the  receiver  has  complied  with  such  order,  bo  should  report  the 
fact  to  the  court,  specifying  to  wlioiii,  and  for  what  time,  and  upon  what  terms 
tbe  loan  was  madi*,  iind  the  security  taken  by  biin  for  ilt  repayment. 

He  then  should  obtain  an  entry  of  approval  and  confirmation  by  tbe  court 
of  bis  investment,  which  may  bo  as  follows: 

[Form  76.] 
In  the  Court  of  Common  Pleas  of County. 

\o  _'l°'"*  ^^'  ^''''"^'^'  I  Report  of  Receiver,   Thomas  WiUon, 

John  sLith  et^'als..  Defendants.  J  ^^  Investment  of  Fund. 

I  respectfully  report  to  the  court,  that,  in    compliance  with  its  order 

herein,  I  have  invested  the  sum  of dollars,  by  loaning  the  same  to 

,  with and his  sureties;  for  which  I  have  taken  their  joint 

and  several   promissory  note,  payable  to  my  order,  as  receiver  in  this 

oause, months  after  date,  with  interest  from  date  at  the  rate  of 

per  cent  per  annum,  and  dated  the day  of ,  a.  d.  18 — . 

Respectfully  submitted,  Toomas  Wn.8ox,  Receiver. 

Approval  and  Ck)XFiRMATiON  of  Receiver's  Report  op  Invest- 

ment. 

[Form  77.] 

jjq  -I  f  Approval  and  Confirmation  of  the  Report  of  Invest- 

Jolm  Smith   et  als. )  "»«"*  ^^  ^^«  Receiver,  Thomas  Wilson. 

This  day  the  report  filed  herein  by  Thomas  Wilson,  receiver,  etc.,  wm 
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carefully  examined  and  considered  by  the  court ;  on  consideration  whereof 
the  court  doth  approve  and  confirm  said  report  of  investment  of  the  said 
pum  of dollars,  and  the  security  by  the  receiver  taken  for  the  same. 

Note. — Not  until  after  the  cause  (Form  1)  is  disposed  of  by  final  judgment, 
and  payment  of  the  fund  to  the  party  thereby  entitled  to  the  same,  accord- 
ing to  the  order  of  the  court,  will  the  receiver,  or  sheriff  acting  as  receiver,  be 
discharged  from  final  liability  for  the  fund,  etc.,  in  his  hands. 
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CHAPTER  VI. 

ARREST  AND  BAIL. 

When  praetieal.  If  sufficient  cause  therefor  exists,  the  plaintiff  in 
an  action  may  cause  the  arrest  of  the  defendant.  As  the  plaintiflfwill 
be  liable,  in  the  first  instance,  for  the  defendant's  board  and  keeping 
in  the  jail,  this  remedy  is  oi:ly  practical  when  the  plaintiflT  feels  as- 
sured that  the  defendant  is  able  to  discharge  the  obligation  and  costs, 
and  that  his  arrest  will  result  in  obtaining  payment  of  his  demand. 

Females  can  not  be  arrested  for  debt. 

QmsiihUion(^l  provision.  No  person  shall  be  imprisoned  for  debt  in 
any  civil  action,  on  mesne  or  final  process,  unless  in  cases  of  fraud. 
Art.  I.,  §  15,  Constitution  of  1851. 

(a)  This  constitutional  pmvision  clearly  contemplates  legislation 
before  any  arrest  can  be  made  in  civil  actions,  though  fraud  may 
have  intervened.  Courts,  therefore,  whether  of  general  or  limited 
jurisdiction,  have  now  no  common-law  |)ower  to  authorize  arrests  in 
such  ca^s,  and  the  power  to  do  so  must  have  been  conferred  by  ex- 
press legislation ;  in  other  words,  this  provision  of  our  state  constitu- 
tion does  not  execute  itself.     Spies  v.  Steinruck,  14  O.  S.  213-218. 

(6)  The  provision  of  the  act  of  April  7,  1863  (60  O.  L.  66,  §  2), 
authorizing  the  arrest  on  execution  of  a  party  against  whom  a  fine 
has  been  adjudged  and  his  imprisonment  until  such  fine  be  paid,  or  he 
be  otherwise  discharged  according  to  law,  is  not  unconstitutional.  In 
Tf  lieaU,  26  O.  S.  195. 

(c)  And  it  would  seem  that  a  peremptory  order  of  a  court  upon  a 
party  to  pay  a  sum  of  money  can  not  be  construed,  upon  its  non-pay- 
ment, into  a  contempt  of  the  court,  and  the  party  imprisoned  for  its 
non-payment,  uidess  it  be  shown  that  he  has  tlie  money,  or  is  pe- 
cuniarily able  to  comply  with  the  order  of  the  court,  or  has  voluntarily 
disabled  himself  .from  doing  so  by  putting  his  money  or  property  out 
of  his  hands  to  defeat  such  order.  Union  Bank  of  Rocheder  v.  Union 
liank  of  Sandusky,  6  O.  S.  262. 

((f)  The  provision  in  the  b.astardy  act  (29  O.  L.  433)  directing  the 
putative  father  to  be  committed  to  jail  in  default  of  giving  security  to 
perform  the  order  of  the  court  charging  him  with  the  maintenance  of 
his  illegitimate  child,  is  not  in  conflict  with  this  section.  The  sum  in 
which  the  defen*lant  is  charged  with  the  maintenance  of  the  child,  is 
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not  a  debt  within  the  meaning  of  this  provision  of  the  constitution. 
Musser  v.  Stewart,  21  O.  S.  353 ;  Perkins  v.  Mobley,  4  O.  S.  663 ; 
Eawes  v.  Cooksey,  13  O.  242-245. 

Statutes  in  relation  to  arrest  and  bail.  In  view  of  the  strictness  re- 
quired in  such  proceedings,  it  is  best  that  the  practitioner  should  have 
them  before  his  eyes,  when  he  proposes  to  act  upon  the  authority  of 
these  statutes. 

Arrest  in  civil  action  only  as  prescribed  by  statute.  Sec.  5491.  A  de- 
fendant in  a  civil  action  can  be  arrested  before  judgment  in  the  man- 
ner prescribed  by  this  title,  and  not  otherwise ;  but  this  provision  shall 
not  apply  to  proceedings  for  contempt,  nor  to  actions  prosecuted  or 
judgments  obtained  in  the  name  of  the  State  of  Ohio  to  recover  fines 
or  penalties. 

By  whom  and  ivhen  an  order  of  arrest  may  be  made.  Sec.  5492.  An 
order  for  the  arrest  of  the  defendant  shall  be  made  by  the  clerk  of  the 
court  in  which  the  action  is  brought,  when  there  is  filed  in  his  oflSce 
an  affidavit  of  the  plaintiff,  his  authorized  agent  or  attorney,  made 
before  a  judge  or  clerk  of  any  court  of  the  state,  or  a  justice  of  the 
peace,  stating  the  nature  of  the  plaintiff's  claim,  that  it  is  just,  and 
the  amount  thereof,  as  nearly  as  may  be,  and  establishing  one  or  more  of 
the  following  particulars : 

1.  That  the  defendant  has  removed,  or  begun  to  remove,  any  of  his 
property  out  of  the  jurisdiction  of  the  court,  with  intent  to  defraud 
his  creditors. 

2.  That  he  has  begun  to  convert  his  property,  or  a  part  thereof, 
into  money,  for  the  purpose  of  placing  it  beyond  the  reach  of  his 
creditors. 

3.  That  he  has  property,  or  rights  of  action,  which  he  fraudulently 
conceals. 

4.  That  he  has  assigned,  removed,  disposed  of,  or  begun  to  dispose 
of  his  property,  or  a  part  thereof,  with  intent  to  defraud  his  creditors. 

5.  That  he  fraudulently  contracted  the  debt,  or  incurred  the  obli- 
gation, for  which  suit  is  about  to  be  or  has  been  brought. 

6.  That  the  money,  or  other  valuable  thing,  for  which  a  recovery  is 
sought  in  the  action,  was  lost  by  playing  at  any  game,  or  by  means 
of  a  bet  or  wager.  The  affidavit  shall  also  contain  a  statement  of  the  facts 
claimed  to  justify  the  belief  in  the  existence  of  one  or  more  of  such  par- 
ticulars. 

(a)  A  notary  public  is  not  named  as  an  officer  before  whom  such  afla- 
davit  for  arrest  may  be  made ;  and  he  can  not  exercise,  under  §  118, 
such  power.     State  v.  Lee,  21   O.  S.  662  ;  and  §  4956.  where,  in  part 
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three  (embracing  §  5492)  of  this  revision,  special  provision  is  made  as 
to  service,  pleadings,  competency  of  witnesses,  or  in  any  other  respect, 
inconsistent  with  the  general  provisions  in  this  title,  the  special  pro- 
vision shall  govern,  unless  it  appears  that  the  provisions  are  cumulative. 
(6)  The  plaiutiflf  is  to  say,  if  he  does  not  know  the  precise  amount, 
"as  nearly  as  he  is  able  to  state,  and  which  amount  named  is  not 
greater  than  the  amount  justly  due  him  from  the  said  defendant." 
Under  the  constitution  of  1802,  and  the  statute  passed  under  the 
same,  an  affidavit  for  a  capias  ad  respondendum,  describing  the  plaiut- 
ifi's  claim  as  "in  or  about  the  sum  of  $4,930,"  was  held  not  to  be 
sufficiently  certain.     Herf  v.  Shuhe,  10  O.  263. 

(c)  An  order  of  arrest,  which  is  based  on  an  affidavit  which  does 
not  contain  a  statement  of  the  facts  claimed  to  justify  the  affiant's 
belief  is  wid  for  want  of  legal  authority  in  the  officer  to  issue  it,  and 
an  arrest  under  it  is  illegal.     Spice  v.  Steinriick,  14  0.  8.  213. 

(d)  But  a  statement  of  facts  in  an  affidavit  which  has  a  leg:il  ten- 
dency to  induce  such  belief,  though  such  facts  may  be  slight  and  in- 
conclusive, will,  nevertheless,  sustain  the  order  until  it  is  reversed 
up)n  error,  or  set  aside,  which  it  will  be  upon  motion  ;  the  issuing  of 
the  onler  under  such  circumstances  is  regarded  as  a  mere  error  of  judg- 
ment.    76. 

(e)  The  winning  of  money  by  any  species  of  gaming,  or  gambling, 
or  by  means  of  a  bet  or  wager,  is  construed  to  be  ipso  facto  fraudu- 
lent by  this  section  under  art.  1,  sec.  15  of  the  Constitution  of  the 
state.  The  question  has  not  arisen  before  the  Supreme  Court.  Such 
winning  may,  in  certain  cases,  be  fraudulent  in  fact. 

Not  to  be  isstted  unless  bond  be  given.  Seo.  5493.  The  order  of  arrest 
shall  not  be  issued  by  the  clerk  until  there  is  executed,  by  sufficient 
sureties  of  the  plaintiff,  a  written  undertaking,  to  the  effect  that  the 
plaintiff  shall  pay  to  the  defendant  all  damages,  not  exceeding  double 
the  amount  of  the  plaintifTs  claim  stated  in  the  affidavit,  which  he 
may  sustain  by  reason  of  the  arrest  if  the  order  prove  to  have  been 
wrongfully  obtained. 

(a)  In  an  action  upon  such  undertaking,  if  the  arrest  has  been 
wrongfully  obtained,  the  arrested  defendant's  recovery  would  bo  lim- 
ited to  double  the  amount  of  the  plaintiff's  claim,  whatever  the  pnK)f 
might  be  as  to  the  extent  of  such  damages  beyond  double  such 
amount.  Of  course,  his  recovery  might  be  less,  according  to  his  actual 
damages;  but  if  the  order  of  arrest  was  maliciously,  and  without 
probable  cause,  sued  out  by  plaintiff,  the  arrested  defendant's  damages 
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in  such  action  would  not  be  limited  by  the  amount  specified  in  such 
undertaking,  that  being  ex  parte.  See  Attachment  ;  Pettit  v.  Mercery 
8  B.  Mon.  51 ;  Drake  on  Attachments,  sees.  152-183  ;  Tomlimon  v. 
Warner,  9  O.  103. 

When  it  may  isnue.  Sec  5494.  The  order  may  be  made  to  accom- 
pany the  summons,  or  at  any  time  afterward  before  judgment. 

To  whom  order  of  arrest  delivered,  and  its  contents.  Sec.  5495.  It  shall 
be  addressed  and  delivered,  with  a  copy  of  the  affidavit,  to  the  sheriff, 
and  shall  specify  the  names  of  the  parties,  the  court  in  which  the  ac- 
tion is  brought,  and  the  amount  of  the  plaintiflfs  claim  stated  in  the 
affidavit,  and  shall  require  the  sheriff  to  arrest  the  defendant,  and 
hold  him  in  bail  in  double  that  sum,  and  to  make  return  of  the  order 
on  a  day  to  be  named  therein,  with  the  undertaking  of  the  bail,  if  any 
be  given. 

(a)  The  name  must  agree  in  sound  (idem  sonans)  with  the  name 
of  the  party.  In  Smith  v.  Madison,  7  O.  R.  (2  pt.)  236,  the  writ 
describes  the  plaintiff  as  Brazilla  Smith,  instead  of  Barzilla  Smith,  and 
J.  P.,  for  justice  of  the  peace,  in  designating  the  officer  taking  the 
affidavit.     The  writ  was  held  to  be  sufficient. 

(U)  The  insertion  of  the  mere  initial  letters  of  the  plaintiff's  Christian 
name  is  a  fatal  defect  in  the  description  of  the  person.  Heif  v. 
Shidze,  10  O.  263.  And  the  defendant's  full  name  should  be  given,  if 
known,  and  if  not  the  fact  stated,  and  such  description  of  him  as' to 
identify  him  and  give  him  some  assumed  name.  Where  he  has  con- 
tracted in  writing  by  the  initials  of  his  Christian  name,  it  will  be  suf- 
ficient to  so  designate  him,  if  his  full  name  be  unknown,  and  the  fact 
stated  in  the  affidavit  for  the  order  of  arrest. 

(c)  The  copy  of  the  affidavit  delivered  to  the  sheriflf  with  the  order 
af  arrest,  will  enable  him  to  determine  if  a  legal  ground  to  justify 
him  in  making  the  arrest  exists.  If  it  does  not,  he  should  not  exe- 
cute the  order ;  as  to  do  so  would  render  him  liable  to  an  action  for 
false  imprisonment  by  the  party  arrested,  and  he  can  not  be  made 
liable  in  damages  to  the  plaintiff  for  refusal  to  arrest  upon  such  order 
based  on  an  affidavit  stating  no  legal  ground  for  arrest. 

Where  returnable.  Sec.  5496.  The  return  day  of  the  order  of  arrest, 
when  the  order  is  issued  at  the  commencement  of  the  action,  shall  be 
the  same  as  that  of  the  summons ;  and  when  issued  afterward  it  shall 
be  fifteen  days  after  it  issued. 

(a)  The  return  day  of  the  order,  except  when  issued  after  the  com- 
n)enceiueut  of  the  action,  whicu  is  fifteen  days,  unless  the  last  day  be 
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Sanday,  when  it  is  returnable  on  Monday,  the  sixteenth  day,  is  the 
same  as  that  ou  summonses  issued  and  to  be  served  within  the  county, 
i.  e,  the  second  Monday  after  it  is  issued,  as  orders  uf  arrest  can  not  be 
issued  to  other  counties. 

How  fxecuUd.  Sec.  5497.  The  sheriff  shall  execute  the  order  by 
arresting  the  defendant  and  delivering  tu  him  a  copy  thereof  and  of 
the  affidavit;  and  if  the  defendant  can  not  be  found  before  the  return 
day  the  plaintiff  may  have  further  orders,  without  other  affidavit  or  un- 
dertaking, until  the  defendant  is  arrested  ;  but  an  order  of  arrest  shall 
not  be  issued  to  any  other  than  the  county  in  which  the  action  is 
brought. 

(a)  The  sheriff  may,  as  it  is  for  alleged  fraud,  arrest  the  defendant 
upon  such  order  anywhere  within  the  state,  but  can  not  break  and 
enter  the  defendant's  dwelling-house  to  do  so;  nor  can  such  arrest  be 
made  on  Sunday  or  the  Fourth  of  July.     See  §§  5457,  5458. 

What  to  be  done  witJi  defendant.  Sec.  5498.  The  defendant,  when 
arre^ited,  shall  be  committed  to  the  jail  of  the  county,  and  kept  in  cus- 
tody until  discharged  by  law. 

Defendant  may  deposit  money  and  be  discharged.  Sec.  5499.  The 
ilefendaut  may,  before  or  after  giving  bail,  deposit  with  t^e  sheriff,  or 
in  court,  the  amount  of  money  siKJcifietl  in  the  onler  of  arrest ;  where- 
upon, he  shall  be  discharged,  or  his  bail,  if  any  iius  been  taken,  shall 
be  released. 

Money  deposited  to  be  paid  into  court.  Sec.  5500.  The  sheriff  shall 
pay  into  court  the  money  received  by  him  in  lieu  of  bail ;  and  if  re- 
ceivcd  in  vacation  he  shall  pay  it  on  the  first  day  of  the  next  term ; 
and  if  received  during  the  term,  he  shall  pay  it  immediately. 

Court  to  have  control  of  the  money.  Sec.  5501.  Tiic  court  shall  make 
proper  orders  for  the  safe-keeping  of  money  deposited  in  lieu  of  bail, 
and  may  direct  the  sheriff  to  keep  the  same,  and,  after  final  judgment 
in  the  action,  shnll  onler  it  to  be  paid  to  the  party  entitled  thereto, 
according  to  the  result. 

Sheriff  and  sureties  liable  for  the  money.  Sec.  5502.  Money  so  de> 
posited  with  the  sheriff,  or  directed  b>  the  court  to  be  kept  by  him, 
shall  be  held  upon  his  official  res{)onsibility  ;  and  he  and  his  sureties 
shall  be  liable,  and  may  be  proceeded  against  for  any  default  in  relap 
tioD  thereto,  as  in  other  cases  of  delinquency. 

When  atid  how  bail  to  be  taken.  Sec.  5503.  Bail  may  be  given  by  the 
defendant  on  his  arrest,  or  at  any  time  afterward,  before  judgment; 
it  shall  be  done  by  causing  sufficient  bail  to  execute  a  written  under- 
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taking  to  the  plaintiff,  in  the  presence  of  the  sheriff,  to  the  effect  that 
if  judgment  be  rendered  in  the  action  against  the  defendant  he  will 
render  himself  amenable  to  the  process  of  the  court  thereon ;  and  the 
undertaking,  when  accepted,  shall  be  returned  to  the  clerk's  office, 
and  the  defendant  shall  be  discharged. 

(a)  The  bail  on  an  undertaking  under  this  section  is  exonerated  if 
judgment  be  rendered  for  the  defendant  on  the  merits,  although  upon 
a  second  trial  had  as  a  matter  of  right,  or  appeal,  or  upon  a  new  trial 
after  the  reversal  of  such  judgment  in  favor  of  the  defendant  by  pro- 
ceedings in  error,  a  judgment  be  finally  rendered  in  the  action 
against  the  defendant  arrested.     Duncan  v.  Tindall,  20  O.  S.  567. 

In  such  case,  when  the  second  trial  as  a  matter  of  right  (.now  no 
longer  allowed  in  this  state),  or  the  appeal,  or  proceedings  in  error  are 
perfected,  new  proceedings  in  arrest  should,  be  instituted  for  the  pur- 
pose of  obtaining  such  bail. 

1)1  attachment  cases,  the  law  provides  that  if  final  judgment  be  ren- 
dered in  favor  of  the  defendant  in  attachment,  the  property  attached 
shall  be  delivered  to  him.  Yet,  if  upon  a  new  trial  after  a  reversal 
of  the  judgment  by  proceedings  in  error,  such  property  has  not  been 
so  delivered,  and  the  plaintiff  obtains  a  judgment  against  the  defend- 
ant in  attachment,  the  attachment  is  not  discharged  or  such  prop-, 
erty  released  from  it.     Danford  v.  Carter,  4  Iowa,  230. 

Plaintiff  may  object  to  the  bail.  Sec.  5504.  The  plaintiff,  or  his  attor- 
ney, may  object  to  the  bail  for  insufficiency,  at  any  time  within  ten 
days  after  the  undertaking  is  given,  by  serving  upon  the  sheriff  a 
written  notice  that  he  does  not  accept  the  bail ;  a  failure  to  serve  such 
notice  shall  be  deemed  an  acceptance  of  the  bail,  and  the  sheriff  shall 
be  exonerated  from  liability;  and  when  the  undertaking  is  given 
after  the  return  of  the  order  of  the  arrest,  the  plaintiff  shall  have  notice 
thereof. 

Notice  of  jtistification.  Sec.  5505.  The  sheriff,  or  the  defendant, 
may  within  fen  days  after  the  receipt  of  such  notice,  give  to  the 
plaintiff,  or  his  attorney,  notice  in  writing  of  the  justification  of  the 
same  or  other  bail  before  a  judge  or  clerk  of  the  court  in  which  the 
action  is  brought,  a  probate  j udge,  or  a  justice  of  the  peace,  at  a  time, 
not  less  than^ve  nor  more  than  ten  days  thereafter,  and  a  place,  to  be 
specified  therein  ;  and  if  other  bail  be  given,  a  new  undertaking  must 
be  executed. 

Manner  of  justification.  Sec.  5506.  For  the  purpose  of  justification, 
each  of  the  bail  must  attend  before  the  proper  officer,  at  the  time  and 
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place  mentioned,  and   may  be  examined  on   oath  touching  his  suffi- 
ciency, in  such  manner  aa  the  officer  deems  proper. 

AUowanee  o^  hail.  Sex;.  5507.  If  the  officer  find  the  bail  sufficient, 
he  shall  indorse  his  allowance  on  the  undertaking,  and  cause  it  to  be 
file<l  with  tlie  clerk ;  and  the  sheriff  shall  thereupon  be  discharged  from 
liability.  . 

mien  theriff  liable  as  bail,  and  how  discharged.  Sec.  5508.  If,  after 
the  arrest  of  the  defendant,  he  escapes,  or  be  rescued,  or  bail  be  not 
taken,  or  be  adjudge<l  insufficient,  or  a  deposit  be  not  made,  the  sheriff 
shall  l)e  liable  as  bail ;  but  he  may  discharge  himself  from  liability  by 
putting  in  sufficient  bail  at  any  time  before  judgment. 

(a)  In  an  action  against  a  sheriff  for  the  escape  of  a  debtor  impris- 
oned under  an  order  of  arrest,  a  defense  that  the  escape  occurred  on 
account  of  the  insufficiency  of  the  county  jail  can  not  be  sustained. 
Kepler  v.  Barker,  13  O.  8.  177. 

(6)  And  the  commissioners  of  the  county  are  not  liable,  in  such 
case,  to  the  sheriff  for  not  providing  a  sufficient  jail.  The  Board  of 
Commiisioners  of  Brown  Co.  v.  Butt,  2  O.  348,  overruled  by  Ali^jhels  v. 
Commissioners  of  Hamilton  Co.,  7  O.  S.  109. 

(c)  In  an  action  against  the  sheriff  for  permitting  the  escape  of  a 
prisoner  in  custody  under  civil  process,  and  the  prisoner  was  by  lair 
privileged  from  arrest,  the  privilege  is  personal  to  the  party  to  whom 
it  appertains,  and  can  not  be  made  available  to  the  sheriff  in  bar  of  the 
action      Gill  v.  Miner,  13  O.  S.  182. 

8ec.  5509.    See  pott — Arrest  after  Judomext. 

Bail  adjudged  insufficient  liable  to  theriff.  Sec.  5510.  The  bail  ad- 
judged insufficient  shall  l>e  liable  to  the  sheriff  for  the  damages  he  may 
susbiin  by  reas(m  of  the  insufficiency. 

Liability  of  bail,  how  fixed.  Sec.  5511.  The  liability  of  the  bail  shall 
be  fixed  in  the  same  manner  provide<l  in  section  5509  for  fixing  the 
liability  of  the  siieriff  as  bail  [i.  e.  tfie  sheriff  mustjird  return  the  defendant 
"  not  found  "] ;  and  the  bail  can  be  proceedeil  against  in  an  action  only. 

(a)  Where  suit  is  brought  on  an  undertaking  given  before  judg- 
ment jn  a  civil  action  for  discharge  from  arrest,  the  c^urt  in  which  the 
cause  is  pending  has  power,  at  any  time  before  judgment  is  rendered  on 
the  undertaking,  to  grant  the  bail  further  time  in  which  to  .ourrender 
the  judgment  debtor.  Wright  v.  CoUer,  35  O.  8.  131.  The  action  was 
brought  against  the  bail  after  judgment  had  been  rendered  in  the 
plaintiffs  action  against  him,  fur  the  plaintiff. 
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Surrender  of  defendant  a  discharge  of  bail.  Sec.  5512.  A  surrender 
of  the  defendant  to  the  sheriff  of  the  county  in  which  lie  was  arrested, 
with  a  delivery  of  a  certified  copy  of  the  undertaking  of  the  bail, 
whether  such  surrender  is  made  by  the  defendant  himself,  or  by  his 
bail,  shall  discharge  the  bail ;  such  surrender  may  be  made  at  any 
time  before  the  return  day  of  the  summons  in  an  action  against  the 
bail ;  the  sheriff  shall  give  to  the  bail  a  written  acknowledgment  of  the 
surrender,  and  hold  the  defendant  in  his  custody,  upon  such  copy  of 
the  undertaking  of  bail,  as  upon  an  order  of  arrest ;  and  the  clerk  of 
the  court  shall,  on  the  production  to  him  of  the  sheriff's  acknowledg- 
,  nient  of  the  surrender,  enter  on  the  undertaking  an  exoneration  of  the 
bail.   ' 

(a)  See  note  a,  to  section  5511.  ' 

Bail  may  arrest  defendant.  Sec.  5513.  The  bail  may,  for  the  pur- 
pose of  surrendering  the  defendant,  arrest  him  at  any  time  and  place 
before  he  is  finally  charged,  or,  by  a  written  authority  indorsed  on  a 
certified  copy  of  the  undertaking,  may  empower  any  person  of  suitable 
age  and  discretion  to  do  so. 

For  what  causes  bail  may  be  exonerated.  Sec.  5514,  The  bail  shall 
be  exonerated  by  the  death  of  the  defendant,  or  by  his  imprisonment, 
in  a  state  prison,  or  by  his  legal  discharge  from  the  obligation  to  render 
himself  amenable  to  the  process  of  the  court,  or  by  his  surrender  to 
the  sheriff  of  the  county  in  which  he  was  arrested  in  the  execution  of 
such  process,  within  the  time  fixed  in  section  5512,  or  within  such  further 
time  as  the  court  in  which  the  action  is  pending  may  allow. 

Note.— Can  not  surrender  and  be  discharged  after  the  judgment  against  bail. 
Whetstone  v.  Riley,  7  O.  S.  514. 

Bail  may  be  substituted  for  a  deposit  of  money.  Sec.  5515.  If  money 
be  deposited  by  the  defendant,  as  provided  in  section  5499,  bail  may 
be  given  and  justified,  upon  notice,  as  prescribed  in  section  5505,  at 
any  time  before  judgment;  and  thereupon  the  court  in  which  the 
action  is  brought,  on  being  satisfied  that  the  bail  has  been  given  and 
adjudged  sufficient  shall  direct  the  money  deposited  to  be  refunded  to 
the  defendant,  and  it  must  be  refunded  accordingly. 

Wlien  proceedings  against  bail  may  be  stayed,  and  bail  discharged.  Sec. 
5516.  If,  at  any  time  before  or  after  judgment  against  the  bail,  pro- 
ceedings in  error  be  commenced  on  the  judgment  against  the  principal, 
in  the  suit  in  which  their  undertaking  was  taken,  the  court  may,  on 
motion,  stay  proceedings  against  such  bail  for  a  reasonable  time,  on 
payment  by  them  of  all  costs  that  have  accrued  against  them  ;  and  if, 
on  such  proceedings,  the  judgment  against  the  principal  be  reversed, 
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and  the  principal  be  discharged  from  sitch  suit,  the  bail  shall  be  dis- 
charged i'rom  the  undertaking. 

(a)  Quere  f  If  Duncan  v.  Tindall,  20  O.  S.  567,  will  not  be  inappli- 
cable when  a  judgment  against  the  arrested  defendant  is  merely  re- 
versed by  a  reviewing  court,  and  the  cuu.sij  remanded  for  a  new  triaL 

M<xle  of  vacating  order  of  arrest  or  reducing  amount  of  the  baiL  Sec. 
5517.  A  defendant  who  is  arrested  may,  on  motion,  at  anytime  before 
judgment  in  the  action,  apply  to  the  court  in  which  suit  is  brought,  if 
in  session,  and,  in  vacation,  to  a  judge  thereof,  or  to  any  judge  of 
a  court  of  record  of  tlie  state,  to  vacate  the  order  of  arrest,  or  to  reduce 
the  amount  of  the  bail ;  and  the  court  or  judge  shall  allow  him  such 
time  for  preparation,  and  the  hearing  of  the  motion,  as  is  just  and  rea- 
sonable ;  but  reasonable  notice  of  such  motion  must  bo  given  to  the 
plaintiff*. 

Motion  may  be  supported  and  opposed  by  affidaviis.  Sec.  6518.  When 
the  motion  is  made  upon  affidavits  on  the  part  of  tlie  defendant,  but 
not  otherwise,  the  plaintiff*  may  oppose  the  same  by  affidavit^,  or  other 
evidence,  in  addition  to  the  evidence  on  which  the  order  of  arrest  wa^ 
made 

(a)  All  the  evidence,  except  documentary,  should  be  reduced  to 
writing,  sworn  to  and  signed  by  the  witnesses,  and  presented  to  the 
court,  or  judge  in  that  form,  but  the  court  or  judge  may  permit  oral 
testimony  to  be  given  instead  thereof. 

Jail  fees,  how  paid.  Sec.  5519.  A  person  who  causes  another  to  be 
committed  to  jail  under  the  provisions  of  this  chapter  shall  be  liable, 
in  the  first  instance,  for  the  jail  fees,  and  shall,  if  required  by  the 
jailer,  pay  such  fees  weekly  in  advance ;  and  the  fees  so  paid  shall  be 
part  of  the  costs  in  the  case. 

(a)  The  fees  for  keeping  prisoners  in  jail  are  fixed  by  the  county 
commissioners,  not  to  exceed  fifty  cents  per  day.     §  1235. 

(6)  This  secUon  has  no  application  to  a  case  of  imprisonment  of  a 
defendant  by  order  .of  court,  after  conviction  under  the  bastanly  a<L 
Hootinan  v.  Schrintr,  15  O.  S.  43. 

When  slierlff  may  discJiarge  prisoner.     Sec.  5520.  The  sheriff* or  jailer 
may  discharge  a  person  imprisoned  on  mesne  or  final  proce.<ts  issued  in  n 
civil  proceeding,  at  any  time  when  there  is  nj  money  in  his  hands  t  > 
iwy  for  the  sustenance  of  such  prisoner;  or  he  may  detain  tlie  pris 
oner,  and  hold  the  adverse  party  liable  for  such  sustenance. 

(a)  The  jailer,  to  exercise  the  right  of  discharge,  should  first  notify 
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the  plaintiff  that  he  requires  the  jail  fees  to  be  paid  weekly,  iu  ad- 
vance. 

(b)  Neither  the  sheriff  nor  county  commissioners  are  bound  to  feed 
an  insolvent  debtor  iu  jail.      Wadsworth  v.   Wetmore,  6  O.  439. 

If  the  sheriff  or  jailer  demand  from  the  judgment  creditor  the  pay- 
ment of  jail  fees  weekly,  in  advance,  and  such  demand  is  not  complied 
with,  he  may  permit  the  prisoner  to  go  at  large.  Gill  v.  Miner,  13 
O.  S.  182. 

Who    Privileged    from    Arrest — Who,   When,    and    Where. 

Prison  Bounds. 
WJio  are  privileged  from  arrest,  and  when.     Sec.  5457.  The  following 
persons  are  privileged  from  arrest,  viz: 

1.  Members,  clerks,  sergeants-at-arms,  doorkeepers,  and  messengers 
of  the  senate  and  house  of  representatives,  during  sessions  of  the  gen- 
eral assembly,  and  while  traveling  to  and  from  such  sessions,  allowing 
one  day  for  every  twenty-five  miles  of  the  distance,  by  the  route  most 
usually  traveled ;  and  whoever  arrests  any  such  person  in  violation 
of  this  provision  shall  forfeit  and  pay  one  hundred  dollars,  to  be  re- 
covered by  civil  action,  in  the  name  and  for  the  use  of  the  person  in- 
jured. 

2.  Electors,  while  going  to,  returning  from,  or  in  attendance  at 
elections. 

3.  Judges  of  the  courts,  while  attending  court,  and  also  during  the 
time  necessarily  employed  in  going  to,  holding,  and  returning  from 
the  court  which  it  is  their  duty  to  attend. 

4.  Attorneys,  counselors  at  law,  clerks,  sheriffs,  coroners,  constables, 
and  criers,  and  all  suitors,  jurors,  and  witnesses,  while  going  to,  at- 
tending, or  returning  from  court. 

5.  Officers  and  soldiers  of  the  revolutionary  war,  and  females,  on 
any  mesne  or  final  process  for  any  debt,  claim,  or  demand  arising  upon 
contract. 

6.  Israelites,  and  such  other  persons  as  religiously  observe  the  last 
or  any  other  day  of  the  week  as  a  day  of  worship,  on  such  day,  within, 
going  to,  or  returning  from  their  places  of  worship,  or  during  the  time 
of  service,  and  while  going  to  and  returning  therefrom. 

7.  A  person  doing  militia  duty  under  the  order  of  his  command- 
ing officer,  or  while  going  to  or  returning  from  the  place  of  duty  or 
parade. 

(a)  See  Constitution,  art.  2,  §  12 ;  art.  5,  §  3. 

When  and  where  arrests  may  not  be  made.     Sec.  5458.  No  person  shall 
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be  arrested  during  a  sitting  of  the  senate,  or  house  oi  representatives, 
within  the  hall  where  such  session  is  l>eing  held,  or  in  any  court  of 
justice,  during  the  sitting  of  such  court,  or  on  the  first  day  of  the 
week,  commonly  called  Sunday,  or  on  the  fourth  day  of  the  month  of 
July. 

Does  not  extend  to  crimes,  etc.  Sec,  5459.  Nothing  in  this  subdivision 
contained  shall  be  construed  to  extend  to  coses  of  treason,  felony,  or 
breach  of  the  peace,  or  to  privilege  any  persou  herein  specified  from 
being  served  at  any  time  with  a  summons  or  notice  to  appear ;  and  all 
arrests,  not  contrary  to  the  provisions  herein  contained,  made  in  any 
place,  or  on  any  river  or  water-course  within  or  bounding  upon  this 
itate,  shall  be  deemed  lawful. 

(a)  Felony,  under  the  laws  of  this  state,  enibraces  crimes  punisha- 
ble by  imprisonment  in  the  penitentiary,  or  by  death.  §  6795.  And 
all  indie,  .ble  offenses  are  "  against  the  peace  of  the  state."  Constitu- 
tion, art  4,  §  20. 

Sec.  5460.  .     .     .     (not  applicahle  to  actions). 

How  and  when  prisoner  may  be  discharged.  Sec.  5461.  A  person  ar- 
rested contrary  to  the  provisions  of  this  subdivision  shall  be  discharged 
by  a  writ  of  habeas  corpus,  or  in  a  summary  way,  by  motion  before  the 
eourt  from  which  the  process  issued,  at  the  cost  of  the  party  who  sued 
out  the  process. 

(a)  See  Habeas  Corpus. 

Prison  bvunds  fixed.  Sec.  5462.  A  person  imprisoned  for  debt  shall 
be  entitled  to  the  privilege  of  prison  bounds,  which  shall  be  co-exten- 
sive with  the  limits  of  the  county,  but  such  prisoner  shall  not,  in  any 
instance,  pass  over  or  without  such  limits. 

(a)  But,  if  the  plaintifiT  entice  the  imprisoned  debtor  beyond  the 
county,  so  as  to  make  an  escape,  with  a  view  to  sue  the  surety  on  the 
undertaking  for  prison  bounds,  his  own  act  would  defeat  his  right  to 
recover.  It  would  be  a  fraud  upon  such  surety,  and  a  freeing  of  the 
debtor  from  the  imprisonment  by  the  plaintiff  himself 

Wien  prisoner  entiiled  to  benefit  of  prison  bounds.  Sec.  5463.  A  pris- 
'iier  shall  not  be  entitled  to  the  privilege  of  prison  bounds  until  he 
gives  bond  to  the  creditors,  with  two  or  more  sureties,  resident  in  the 
county,  approved  by  the  justice  or  mayor  who  issued  the  process,  or, 
in  other  cases,  by  the  probate  judge,  in  double  the  sum  for  which  he 
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stands  committed,  for  his  safe  continuance  in  the  custody  of  the  jailer, 
within  the  limits  of  the  prison  bounds,  until  legally  discharged,  which 
bond  shall  be  lodged  with  the  sheriff  until  the  creditor  demands  the 
same ;  and  when  the  condition  of  the  bond  is  broken,  the  creditor 
may  put  the  bond  in  suit,  and  have  judgment  entered  against  the 
sureties  for  the  debt,  interest,  and  costs  for  which  the  prisoner  stands 
committed. 

(a)  A  bond  is  an  obligation,  under  seal,  for  a  sum  certain,  in  its  na- 
ture a  penalty,  to  become  void  upon  the  performance  of  the  conditions 
mentioned  in  it. 

In  all  proceedings  under  the  Code  of  Civil  Procedure,  the  terms, 
"  bond"  and  "  undertaking,"  are  synonymous.     §  4947. 

(6)  A  certificate  of  discharge  given  by  a  commissioner  of  insolvents, 
to  a  debtor  who  has  given  bond  for  the  prison  limits,  discharges  the 
surety  on  such  bond,  notwithstanding  the  proceedings  are  afterward 
dismissed  in  the  Common  Pleas.      Van  Some  v.   Whitton,  9  O.  100. 

(c)  It  is  a  good  defense  to  an  action  on  a  bond  given  under  this  sec- 
tion, that  no  order  was  made  by  the  court  or  judge  authorizing  its 
issue,  or  that  such  order  was  made  without  the  necessary  preliminary 
proof,  or  that  the  order  of  arrest  has  been  quashed.  Hyatt  v.  Robin- 
son, 15  O.  372. 

Joint  bonds  given  in  separate  suits  are  void ;  and  a  bond  is  void 
unless  the  defendant  is  actually  in  prison,  and  that  fact  is  recited  in 
the  bond.     Lytle  v.  Davles,_  2  O.  277. 

Affidavit  for  Order  of  Arrest. 
[Form  78.    §  5492.] 

Court  of  Common  Pleas  of County,  Ohio. 

John  Doe,  PlaintiflF,  '\ 

No.  — .]  vs.  I   Affidavit  for   Arrest  of  John 

John  Smith,  John  Jones,  and  Hugh    f       Smith. 
Evans,  Defendants.  J 

John  Doe,  the  above  named  plaintiff,  makes  solemn  oath  that  he  has 

commenced  in  said  Court  of  Common  Pleas  of County,  Ohio,  where 

the  same  is  now  still  pending,  before  judgment  {or,  is  commencing  a  civil 
action  in  said  Court  of  Common  Pleas  of County,  Ohio],  a  civil  ac- 
tion against  the  said  John  Smith,  and  John  Jones,  and  Hugh  Evans— 
the  said  John  Smith  as  maker,  and  the  last  two  as  indorsers;  that  the 
nature  of  his  claim  is  as  follows:  Upon  a  promissory  note  for  one  thou- 
sand dollars,  made  by  said  John  Smith,  on  July  1,  1884,  payable  to  the 
said  John  Jones,  one  year  after  the  date  thereof,  and  which  was,  before 
it  became  due,  indorsed  by  said  John  Jones  to  said  Hugh  Evans,  and  by  said 
Hugh  Evans,  for  a  valuable  consideration,  indorsed  to  the  plaintiff,  who  is 
the  holder  aad  owner  thereof,  the  same  being  due  to  the  plaintiff  and  wholly 
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unpaid  ami  unsatisfied;  that  said  claim  i^i  just;  that  tho  amount  due  to 
the  plaintiff  thereon  from  said  John  Smith  as  maker,  and  said  John 
Jones  and  Hugh  Evans  as  iodorsers  of  said  promissory  note,  is  one  thou- 
sand dollars,  with  interest  from  the  first  day  of  July,  a.  d.  1885;  and  that 
th«  said  defendant,  John  Smith,  has  removed  {^or,  begun  to  remove]  some 
•f  his  property,  consisting  of  a  large  and  valuable  lot  of  goods  and  mer> 
'  ii:in<Iiso,  from  his  store  in  the  city  of  Cincinnati,  Hamilton  county,  Ohio, 
to  thf  city  of  Indianapolis,  in  the  Stiite  of  Indiana  [or,  to  some  place  un- 
known to  this  affiant],  out  of  the  jurisdiction  of  said  court,  and  with  the 
intent  to  defraud  the  creditors  of  him,  the  said  John  Smith.  And  the 
facts  claimed  by  this  affiant  to  justify  his  belief  in  the  existence  of  the 
aforesaid  charge  are  that  said  John  Smith  is  largely  indebted  to  divers 
persons,  and  has  not,  without  said  stock  of  goo<l3  and  merchandise,  suffi- 
cient  property,  real  or  personal,  within  the  jurisdiction  of  said  court,  sub- 
ject to  execution,  to  satisfy  said  claim,  and  he  secretly,  on  or  about  the 

day  of ,  A.  D.   18 — ,  in  the  night,  removed  the  said  goods  and 

merchandise  from  his  said  store,  and  shipped  them  to  said  Indianapolis 

consigning  them  to  one ,  who  is  his  confederate  in  sai<i  fraud,  with  the 

intent  to  conceal  their  identity  and  ownership,  and  prevent  their  being 
tftken  by  legal  process  to' satisfy  the  plaintiff's  said  claim,  and  the  claims 
of  his  other  creditors ;  and  when  inquired  of  by  the  affiant,  on  or  about 

the day  of ,  a.  d.  18 — ,  concerning  such  shipment  of  said  goods 

and  merchandise,  said  John  Smith  falsely,  and  with  the  view  to  deceive 
the  plaintiff",  denied  to  affiant  that  he  had  shipped  the  same,  but  stated 
that  they  were  all  still  in  his  said  store,  where  he  intended  they  should 
remain  ;  and  further  this  affiant  saith  not. 

(Signed,)  Johx  Doe. 

Sworn  to  before  me  by  said  John  Doe,  and  by  him  signed  in  my  pre** 

enoe  this day  of ,  a.  d.  1 8 — . 

,  Clerk  of Court  Common  Pleas. 

Note. — The  affidavit  may  be  made  before  a  judge  or  clerk  of  any  cuurt  of  the 
state,  or  a  justice  of  the  peace;  but,  perhaps,  not  before  a  notary  public. 

Undertaking  for  Order,  to  be  Giten   Before  the  Same  is 

Issued. 
[Pora79.    §5493] 

In  the  Court  of  Common  Pleas  of County,  Ohio. 

John  Doe,  Plaihtiff",  ] 

No.  —  ]«.         vs.  i  Undertaking  for  Order  of  Arrest  of  John 

John  Smith,  John  Jones,  and  |      Smith.     $ . 

Hugh  Evans,  Defendants,      j 

Whereas,  on  the  day  of  ,  a.   d.   18 — .  said  John  Doe  duly 

Bled  in  this  court  his  certain  petition  against  said  John  Smith  [and  said 
other  above  named  defendants],  asking  the  recovery  of  a  judgment 
against  them  for  the  sum  of  one  thousand  dollars,  with  interest  from 
July  I.  1885,  upon  a  promissory  note  made  by  said  John  Smith,  payable 
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to  the  order  of  said  John  Jones  one  year  after  the  date  thereof,  and  in- 
dorsed by  said  John  Jones  to  said  Hugh  Evans,  and  by  said  Evans  to  the 
said  plaintiff,  and  judgment  in  said  action,  still  pending,  has  not  yet  been 
taken.  And  whereas,  the  affidavit  for  order  of  arrest  of  said  defendant, 
John  Smith,  has  been  duly  made,  as  required  by  law,  by  said  John  Doe, 

and  is  duly  filed  in  this  court :    Now  we,  John  Doe  as  principal,  and , 

,  and ,  his  sureties,  do  hereby,  jointly  and  severally,  undertake  to 

said  John  Smith,  in  the  sum  of  two  thousand  dollars  [wo<  exceeding 
double  the  amount  of  plaintiff's  claim'],  to  pay  him  all  damages  which 
lie  may  sustain  by  reason  of  his  arrest,  under  the  order  of  arrest 
[to  be]  issued  herein,  if  such  order  prove  to  have  been  wrongfully  ob- 
tained. 

This day  of  ,  a.  n.  18 — .  \_Signed  by  the  parties.'] 

This  undertaking  and  the  sureties  named  therein  accepted  and  ap- 
proved by  me.  ,  Clerk  of  — ^ —  County  Common  Pleas. 

\_Date.] 

Precipe  for  Order  of  Arrest. 

[Form  80.] 

Court  of  Common  Pleas County,  Ohio. 

John  Doe,  Plaintiff  l-r,       •        c-      r\  ^        c    k        j-^tu 

■j^     1  '  '  [  Precipe   for  Order  of  Arrest  of  John 

John  Smith  et  als.,  Defendants.  )  '  • 

To  Clerk  : 

Issue  an  order  for  the  arrest  of  the  defendant,  John  Smith,  returnable 

on  the  day  of ,  a.  d.  18 —  [if  issued  at  same   time   as  summons, 

the  return  day  is  the  same  as  that  of  the  summons,  on  the  second  Mon- 
day ;  if  afterward,  on  the  fifteenth  day  thereafter,  unless  that  day  be  Sun- 
day, then  on  Monday,  the  sixteenth  day] ;  also  issue  a  copy  of  the  affi- 
davit for  order  of  arrest.  Edward  Coke,  Attorney  for  PlaintiflF. 

[Date.] 

Order  of  Arrest. 
[Form  81.    §5495.] 

The  State  of  Ohio, County,  ss. 

To ,  SherifiF  of County,  Ohio,  Greeting: 

Whereas,  in  the  Court  of  Common  Pleas  of  said  county,  John 

Doe,  as  plaintiff",  has  brought  a  civil  action,  which  is  still  pending,  against 
John  Smith,  John  Jones,  and  Hugh  Evans,  defendants,  to  recover  the 

amount  of  one  thousand  dollars,  with  interest  at  the  rate  of per  cent 

per  annum,  from  the  first  day  of  July,  a.  d.  18 — ,  the  amount  stated  in  the 
affidavit  herein  filled  to  obtain  the  issuing  of  this  order  of  arrest  of  the 
defendant,  John  Smith,  a  certified  copy  of  which  affidavit  is  delivered  to 
you  with  this  order  : 

You,  as  such  sheriff,  are  therefore  hereby  required  to  arrest  the  said 
John  Smith,  and  hold  him  to  bail  in  double  that  sum,  and  to  make  return 


ARR£8T   AND   BAIL.  101 

of  this  order  on  the day  of ,  a.  d.  18—,  with  the  undertaking  of 

the  bail,  if  any  be  given. 

Witness  my  hand,  and  the  seal  of  said  Court  of  Common  Pleas,  thia 
day  of ,  A.  D.  18 — . 

[sKAL  OF  coDBT.]    ,  Clerk  of County  Court  of  Common  Pleas. 

The  clerk  will  also  make  out  and  deliver  to  the  sheriff  a  certified 
copy  of  the  affidavit,  and  certify  it,  which  certificate  may  be  as  follows: 

[Form  82.] 

I  hereby  certify  that  the  foregoing  [above,  or,  within]  is  a  full  and  true 
copy  of  the  affidavit  filed  in  the  Court  of  Common  Pleas  to  procure  an 
order  for  the  arrest  of  John  Smith,  in  an  action  pending  in  said  court, 
wherein  John  Doe  is  plaintiff  and  said  John  Smith  and  John  Jones  and 
Hugh  Evans  are  defendants. 

Witness  ray  hand,  and  the  seal  of  said  Court  of  Common  Pleas,  this 
day  of ,  A.  D.  18 — . 

[seal  of  cocbt.]    ,  Clerk  of County  Court  of  Common  Pleas. 

Note. — If  the  sheriff,  at  the  same  time,  receives  a  summons  for  service,  be 
will  serve  and  return  it  as  other  summonses. 

He  should  indorse  upon  the  order  of  arrest  and  the  copy  of  the  affidavit,  the 
day  and  hour  uf  receiving  the  same,  and  execute  and  return  them  as  required 
by  such  order. 

Sheriff'.s  Return. 

[Porm  83.     §  5497.]      [^StaU  time  of  rt'ceiving  and  serving.'] 

I  have  oxecutod  the  within  order  by  arresting  the  defendant,  John 
Smith,  and  delivering  to  him  a  copy  thereof,  and  also  of  the  affidavit 
filed,  upon  which  said  order  was  issued,  and*  committed  him  to  the  jail  of 

•aid  county,  en  the  day  of ,  a.  n.  18 —  {^or  if  the  arretttd 

defendant   givet    bail,    aiy.    instead    of    *'  committed"     etc.,    thereupon     the 

said  John   Smith,  with  and   ,  his   sureties,   executed   to  said 

plainttff,  John   Doe,  an  undertaking  as  bail,  as  required  by  law,  in  the 

sum  of  dollars,  which   undertaking  was  accepted  and  approved  by 

me  as  sheriff,  and  is  returned  herewith,  and  said  .1  ohn  Smith,  defendant, 
was  discharged  by  me] ;  [or  if  mone>/  be  deposited  with  the  sheriff,  9ay : 
thtf  naid  defendant  thereupon  deposited  with   me,  as  sheriff  the  sum  of 

doUnrs,  the  annount,  with  the  interest,  specified  in  the  order  of  arrest, 

which  ^um  i  now  have  with  me,  to  pay  into  court,  as  provided  by  law^ 
and  said  defendant,  John  Smith,  was  discharged  by  me]. 

[Da/e]  ,  Sheriff  of County,  Ohio. 
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Undertaking  of  Bail  to  Sheriff. 

[Form  84.    §5503.] 

Whereas,  in  an  action  pending  in  the  Court  of  Common  Pleas  of 

County,  Ohio,  wlierein  John  Doe  is  plaintiff,  and  John  Smith  and  others 
are  defendants,  said  John  Smith  has  been  arrested  upon  an  order  of  arrest 

issued  in  said  action  for  the  sum  of dollars,  with  interest  at  the  rate 

of per  cent  per  annum,  from ,  a.  d.  18 — ,  as  appears  from  said  order 

of  arrest,  and  is  now  held  in  the  custody  of  the  sheriflF  of  said  county  l_or, 
is  imprisoned  in  the  jail  of  said  county  upon  such  order  of  arrest]. 

Now  we,  John  Smith,  as  principal,  and  and  as  sureties  of 

said  John  Smith,  in  the  presence  of  said  sheriflF,  jointly  and  severally  un- 
dertake to  the  plaintiflF,  said  John  Doe,  to  the  eflFect,  that  if  judgment  be 
rendered  in  said  action  against  the  said  defendant,  John  Smith,  he  will 
render  himself  amenable  to  the  process  of  the  court  thereon. 

[_Da(e.2  [^Signatures  of  the  parties.] 

Executed  in  my  presence.  G.  H.,  SheriflF  of County. 

Note. — The  sheriff  must  return  such  undertaking  to  the  clerk's  office. 

When,  after  Giving  Bail,  the  Defendant  Deposits  the  Money 
With  the  Sheriff,  or  in  Court. 

[Form  85.    §5499.] 

^ohn  Doe  )  Entry  of  Deposit  of  $ with  the  SheriflF  [or,  Court], 

Jo'hn  SmTth  et  als.  j  ^"^  ^^^^*^«  ^^  ^*^'- 

In  this  cause,  it  being  made  to  appear  to  the  court,  that  said  defendant, 
John  Smith,  has  deposited  with  G.  H.,  as  sheriflF  \_or,  in  court,  with  J.  L., 

the  clerk],  the  sum  of dollars,  the  amount  of  money  specified  in  the 

order  of  arrest  herein,  it  is  ordered  by  the  court  that  said  John  Smith  be 

forthwith  discharged  from  arrest,  and and ,  his  bail,  be  and  they 

are  hereby  released  from  liability  upon  their  undertaking  as  bail  for  said 
John  Smith. 

Order  as  to  the  Money  Deposited  by  Defendant. 
[Form  86.    §5499.] 
John  Doe  |  -^^^^^  ^j.  ^^^^^  p^j^j  j^t^  q^.^.^  ^y  gheriflF. 

JN  O.  ".J     VS.  r  d& 

John  Smith  et  als.  ] 

This  day,  in  this  cause,  G.  H.,  sheriflF,  paid  into  this  court  the  sum  of 

dollars,  which  was  received  by  him  from  said  defendant,  John  Smith, 

in  lieu  of  bail,  and  the  same  is  in  the  hands  of  the  clerk  to  abide  the 
further  order  of  the  court. 
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[Form  87.    §§5501.5502] 


John  Doe  ] 


Ko.  — .]  vs.  >  Order  for  Safe-keeping  of  Money. 

John  Smith  et  als.  j      $ . 

In  this  case,  it  is  directed  hy  the  court  that  O.  H.,  the  sheriff,  keep  the 

sum  of dollars,  the  amount  of  money  deposited  by  the  defendant, 

John  Smith,  in  lieu  of  bail,  until  after  final  Judgment  in  this  cause. 


Insufficiency  of  Bail  Taken  by  Sheriff — Notice. 

[Fora88.    §5504.] 

Court  of  Common  Pleas  of County. 

John  Doe.  Plaintiff,  ] 

No.  — .]  vs.  >  Notice  to  Sheriff. 

John  Smith  et  als..  Defendants.  ] 
To  G.  H.  Sheriff  of  said  County. 

Sir:     You  are  hereby  notified  that  the  said  plaintiff.  John  Doe.  objects' 
to  the  bail,  for  insufficiency,  taken  by  you  in  the  undertaking  herein  of 

Miid  John  Smith,  as  principal,  and and ,  as  his  sureties,  on  the 

day  of ,  A.  D.  18-^.  and  that  the  said  plaintiff  does  not  accept  the 

same. 

This day  of ,  a.  d.  18 — .  John  Dok, 

By  Edward  Cokk,  his  Attorney. 

Note, — The  notice  must  be  served  upon  the  sheriff  within  ten  days  afler  the 
taking  of  the  bail,  or  the  bail  will  be  held  to  have  been  accepted  by  the 
plaintiff. 

Notice  to  Plaintiff,  or  Hls  Attorney,  op  Justification  of 

THE  Baii„ 

If  the  undertaking  is  given  after  the  return  of  the  order  of  arrest, 
the  sheriff  must  notify  the  plaintiff,  or  his  attorney,  of  the  taking  of 
bail. 

[Form  89.    §§  5504,  S.'iOS.] 

Court  of  Common  Pleas  of County. 

John  Doe,  Plaintiff,  | 

No.  — .]  vs.  >■  Notice. 

John  Smith  et  als..  Defendants.  ) 
To  John  Doe  ['>r,  Edward  Coke,  attorney  of  said  John  Doe]  : 

You  Are  hereby  notified  that,  on  the day  of ,  a.  d.  18 — ,  after 

the  return  of  the  order  of  arrest   herein,  I  took , ,  and ,  as 

bail   for  the  said   John   Smith,  by  the  execution  to  you  by  said  John 

Smith,  as  principal,  and and .  a.s  his  sureties,  un  undertaking  in 

the  sum  of dollars. 

This day  of ,  a.  d.  18 — .  O.  II.,  Sheriff  of County. 
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Notice  to  Plaintiff  of  Justification  of  Bail,  after  Notice  to 
THE  Sheriff  that  the  Bail  is  not  Accepted  on  the  Alleged 
Ground  of  Insufficiency. 

[Form  90.    §§  5504,  5505.] 

Court  of  Common  Pleas  of County. 

John  Doe,  PlaintiflF,  ) 

No.  — .]  vs.  >  Notice  of  Justification  of  Bail. 

John  Smith,  et  als.,  Defendants.  ] 
To  John  Doe  [^or,  Edward  Coke,  attorney  of  John  Doe]. 

Sir:     Your  notice  objecting  to  the  sufficiency  of  the  bail,  etc.,  taken 

herein,  was  received  on  the day  of ,  a.  d.  18 — .     I,  therefore, 

hereby  give  you  notice,  that,  on  the day  of  ,  a.  d.  18 — ,  at 

o'clock  —  M.,  or  as  soon  thereafter  as  the  matter  can  be  heard,  before  H. 
Y.,  a  judge  of  said  court  [^or,  J.  L.,  clerk  of  said  court;  or, ,  the  pro- 
bate judge  of  said  county ;  or, ,  a  justice  of  the  peace  of  said  county], 

at ,  I  will  justify  said  bail,  or  other  bail ;  and,  if  other  bail  be  given, 

a  new  undertaking*  will  be  executed. 

[Date.]        G.  H.,  Sheriff  of County  [or,  John  Smith,  Defendant]. 

Note. — The  time  of  hearing  must  be  not  less  than  ;?ve,  nor  more  than  te7t  days 
thereafter. 

Examination  of  the  Bail  Before  Such  Officer — Oath. 

[Form  91.    §5506.]    . 
You  do  solemnly  swear,  in  the  presence  of  God  [^or,  you  do  sincerely 
and  solemnly  affirm,  under  the  pains  and  penalties  of  perjury],  that  you 
will  true,  full,  and  direct  answers  make  to  all  questions  put  to  you  touch- 
ing your  sufficiency  as  bail  for  John  Smith,  in  the  sum  of  dollars 

[the  amount  stated  in  the  undertaking'],  who  has  been  arrested  and  held  to 
bail  in  the  civil  action  of  John  Doe  against  John  Smith  and  others,  pend- 
ing in  the  Court  of  Common  Pleas  of County,  Ohio. 

The  examination  is  to  be  in  such  manner  as  the  officer  deems  proper ; 
that  is,  oral,  or  by  the  questions  and  answers  reduced  to  writing,  and 
signed  by  the  party  examined.     The  latter  is  the  preferable  method. 

[Form  92.    §5506.] 

In  the  Court  of  Common  Pleas  of County. 

John  Doe,  Plaintiff,  1  t?     ™-     *•  e  -o  •^  •       t     .-c     i-' 

XT  I  Jiixamination  of    Bail  m    Justification, 

No.  —.J    _  vs.  V  '' 

John  Smith  et  als.,  Defendants,  j 

The  examination  of ,  as  bail  for  the  defendant,  John  Smith,  in  an 

undertaking  for  his  discharge  from  arrest  under  the  order  of  arrest 
herein,  on  the  day  of ,  a.  d.  18 — ,  before  ,  at  ,  in  pur- 
suance of  notice. 
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,  being  [by  me]  first  duly  sworn  [or.  affirmed],  answers,  under  oath 

[or,  iiffirmation],  as  follows. 
1st  Question.  —  -. 
Answer.  ,  etc.  {^Signature  of  person  examined.'\ 

I, ,  hereby  certify  that  the  foregoing  is  the  full  and  complete  ex- 
amination of ,  in  the  cause  and  matter  hereinbefore  stated. 

{_Date,  and  over's  signature  and  ojicial  »e<d.'] 

IXDORSMENT,  ETC.,    UPON   UNDERTAKING. 

If  the  officer  decides  the  bail  to  be  sufficient,  he  will  indorse  such 
finding  on  the  undertaking  for  bail,  and  return  and  file  the  same  in 
the  clerk's  office.  He  will  pursue  the  same  course  if  he  holds  the  bail 
to  be  insufficient. 

[Form  93.    g  5507.] 

I  find  the  bail  named  in  the  within  undertaking  to  be  sufficient. 

\_Or,  I  find  the  bail  named  in  the  within  undertaking  to  be  insufficient, 
and  the  same  is  not  accepted.] 

[Date  and  a'gnature,  with  ojicial  designation.'] 

Note. — If  the  bail  be  adjudged  insufficient,  or  a  deposit  of  money  be  not 
made,  the  sheriff  will  be  liable  as  bail ;  but  be  may  discbarge  himself  at  any 
time  before  judgment  by  putting  in  sufficient  bail. 

The  bail  adjudged  insufficient  will  be  liable  tu  the  sheriff. 

And  if,  after  judgment,  the  sheriff  return  the  execution  against  the  body  of 
the  detendant  "  not  found  "  such  return  will  fix  the  liability  of  the  bail  upon 
the  undertaking,  and  he  may  be  sued  thereon  by  the  plaintiff;  and  such  return 
is  a  condition  precedent  to  fixing  the  liability  of  the  bail.    \  5509. 

SURKEXDER  OF   DEFENDANT   AND   DiSCIIAROE  OF   BaIL. 

The  bail  should  obtain  from  the  clerk  a  certified  copy  of  the  un- 
dertaking executed  by  him,  or  them,  and  surrender  the  defendant  to 
the  sherifl^  of  the  county  in  which  he  was  arreste<l,  with  the  delivery 
of  a  certified  copy  of  the  uudertaking  of  such  bail;  and  such  sur- 
render, if  made  by  the  defendant  him.nelf,  or  by  his  bail,  shall  dis- 
charge the  bail,  and  may  be  made  at  any  time  l)efore  the  return  day 
of  the  summon!),  if  the  bail  be  8tu<l  ou  such  uudertaking  by  the 
plaintiff. 

Wrktm  acknowlcdynwut  nf  surrender.  The  sheriff  shall  give  to  the 
bail  such  acknowledgment,  and  hold  the  defendant  in  his  custody  upon 
such  copy  of  the  uudertaking  of  the  bail,  as  upon  an  order  of  arrest. 
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[Form  94.    §  5512] 

Court  of  Common  Pleas  of  County. 

John  Doe,  Plaintiff,  |  Acknowledgment  of  Surrender  by 

^''u~-i    -.v.     .  ''t    -n  f     ^      .     I      and .Bail. 

John   omith  et  als,  Deiendants.  J 

This day  of  ,  a.  d.  18 — ,  ■ and ,  bail  of  the  said  defend- 
ant, John  Smith,  arrested  and  held  to  bail  in  this  action,  duly  surrendered 
said  John  Smith  to  my  custody,  and  delivered  to  me  a  certified  copy  of 
the  undertaking  of  said  bail.                       G.  H.,  Sheriff  of County. 

Entry  of  exonera^tion  of  hail.  On  the  production  to  him  of  the  sher- 
iff's acknowledgment  of  the  surrender  to  him,  the  clerk  of  the  court 
shall  enter  on  the  undertaking  of  the  bail,  which  is  to  be  kept  in  his 
custody,  an  exoneration  of  the  bail. 

[Form  95.    I  5512.] 

The  within  named  bail, and ,  having  this  day  produced  to  me, 

and  which  is  filed  in  the  cause,  the  acknowledgment  of  the  surrender  of 

said  John  Smith    to  him  by  ,  sheriff  of county,  the  said  bail 

named  in  the  within  undertaking  are  exonerated  from  all  liability  by  rea- 
son of  the  same. 

[Date]       ,  Clerk  of  the  Court  of  Common  Pleas  of County. 

Bail  may  apppoint  agent  to  arrest  defendant.  Such  agent  must  be  a 
person  of  suitable  age  and  discretion  to  make  the  arrest  properly,  and 
his  authority  to  do  so  must  be  indorsed  by  the  bail  on  a  certified  copy 
of  the  undertaking  of  bail. 

[Form  96.     Appointmekt  of  Agent.     §  5513.] 

We, and ,  the  bail  named  in  the  within  certified  copy  of  our 

undertaking  for  John  Smith,  therein  named,  authorize  and  empower , 

to  arrest  said  John  Smith  and  deliver  him  into  the  custody  of  G.  H., 

sheriff  of  county,  Ohio,  and  take  for  us  his  written  acknowledgment 

of  such  surrender,  and  file  the  same  with  the  clerk  of  the  Court  of  Com- 
mon Pleas  of County,  to  have  our  undertaking  exonerated. 

[^Date  and  signatures  of  the  bail.  ] 

Money  deposited  in  lieu  of  bail,  how  refunded.  Bail  may  be  given  by 
undertaking,  and  money  deposited  in  lieu  thereof  refunded  by  order 
of  the  court  in  which  the  action  is  brought;  but  such  bail  must  be 
given  and  justified,  before  judgment,  and  upon  notice  (see  Form  86) 
to  the  plaintiff  or  his  attorney. 
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[Form -87.    §5515.] 
John  Doe         | 
No.  — .]    vs.  \  In  Arrest — Order  to  Refund  Deposited  Money. 

John   Smith    et  als.  j 

In  thi^  cose,  the  court  being  satisfied  that  bail  has  been  given  by  the 
said  defendant,  John  Smith,  and  adjudged  sufficient,  it  is  hereby  direced 

and  ordered  by  the  court  that  the   money,  amounting  to  dollars, 

dejK)sited  herein  by  [said  John  Smith],  in  lieu  of  bail,  with  G.  H.,  sher- 
iff [^r,  J.  L.,  clerk  of  this  court],  be  refunded  to  [the  defendant]  by  said 
G.  H.,  sheriff  [or,  J.  L.,  clerk  of  this  court]. 

Motion  of  Defendant  for  Discbarge,  or  to  Reduce  Bail.. 

After  bis  arrest,  the  defendant,  at  any  time  before  judgment  in  the 
action,  on  motion,  may  apply  to  the  court  in  which  suit  is  brought,  if 
in  session,  and,  in  vacation,  to  a  judge  thereof,  or  Ui  any  judge  of  a 
court  of  record  of  the  state,  which  term  includes  probate  judges,  to 
vacate  the  order  of  arrest,  or  to  reduce  the  bail. 

[Form  98.    g  5517.] 

John  Doe,  Plaintiff^  | 

No.  — .]  vs.  >  Motion  to  Vacate  Order  of  Arrest 

John  Smith  et  als..  Defendants.  ) 

The  defendant,  John  Smith,  moves  the  court  to  vacate  the  order  of  ar- 
rest issued  herein,  and  upon  which  he  has  been  arrested,  for  the  reasons 
following:  > 

1.  [^Here  state  the  grounds  of  the  motion  as,  that  the  affidavit  upon  which 
said  order  of  arrest  was  issued  is  insufficient  in  law  to  authorize  the  ar- 
rest of  the  defendant;  or,  that  the  defendant  is  privileged  from  arrest 
for  the  following  reasons,  etc.']  [And  the  defendant  will  use  affidavits  in 
rapport  of  this  motion.]  Joseph  rniTTY, 

Attorney  for  John  Smith,  the  Defendant. 

Entry  upon  Motion. 

[Form  99.    §5517.] 

John  Doe        ] 
No.  — .]  vs.  \  On  Motion  to  Discharge  from  Order  of  Arrest. 

John  Smith  et  als.  \ 

Upon<  the  defendant's  motion  filed  herein  to  be  discharged  from  the 
order  of  arrest,  the  court  doth  set  the  hearing  of  said  motion  on  the 
day  of ,  A.  D.  18 — ,  at o'clock  —  u.,  and  requires  the  defend- 
ant to  give  said  plaintiff,  or  his  attorney,  Edward  Coke, days'  pre- 
vious notice  of  the  time  and  place  of  the  hearing  of  the  said  motion. 
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Notice  or  Hearing  of  Motion. 

[Form  100.    §  5518] 

Court  of  Common  Pleas  of  County. 

JoUn  Doe,  Plaintiff,  1  x^  i-      *      t  u     t\      r      -cu        j  /^i  i 

■^     1      V5  [  iSotice  to  John  Doe  [or,  Edward  Coke^ 

John  Smith  et  als.,  Defendants.  J      ^^^  Attorney]. 

To  John  Doe  and  Edward  Coke,  his  Attorney  : 

You  are  hereby  notified  that  the  motion  filed  herein  by  the  defendant 
to  be  discharged  from  the  order  of  arrest  herein  will   be  heard  by  said 

court,  at  the  court-house  in  said county,  on  the day  of  ,  a.  d. 

18 — ,  at o'clock  —  M.,  or  as  soon  thereafter  as  the  court  can  hear  the 

same  [and  defendant  will  use  affidavits  in  support  of  his  said  motion]. 

This day  of ,  a.  d.  18 — .  John  Smith, 

By  Joseph  Chitty,  his  Attorney. 

Discharge  op  Defendant  for  Non-Payment  of  Jah^r's  Fees. 

[Form  101.    §  5520.] 

Court  of  Common  Pleas  of County. 

^     ^John  Doe,  Plaintiff,  )  Return  of  Defendant's   Discharge  for 

Jo'iin  Smith  et'^als..  Defendants.  J      Non-payment  of  Jailer's  Fees. 

In  this  case,  on  the day  of ,  a.  d.  18 — ,  1  duly  demanded  from 

John  Doe,  the  plaintiff,  the  sum  of   dollars,  for  one  week's  jailer's 

fees,  in  advance,  for  the  keeping  of  said  defendant,  John  Smith,  in  the 
jail  of  said  county,  which  sum  said  John  Doe  has  wholly  neglected  ^o 

pay,  and  thereupon,  on  the day  of ,  a.  d.  18 — ,  I  discharged  said 

John  Smith  from  imprisonment  under  the  order  of  arrest  herein. 

[Z)a<e.]  G.  H.,  Sheriff  and  Jailor  of  said County. 

Note. — For  further  forms  and  proceedings,  see  Arrest  AriEB  JtrDOMKNT. 
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CHAPTER  VII. 

CONSTRUCTIVE  SERVICE  OF  DEFENDANTS. 

Certain  classes  of  actions  can  only  be  brought  in  the  county  where 
the  subject  of  the  action  is  situated,  and  in  which  service  may  be 
made  upon  the  defendant  by  publication. 

Wlien  actions  to  be  brought  where  property  situate.  Sec.  5022.  Ac- 
tions for  the  following  causes  must  be  brought  in  the  county  in  which 
the  subject  of  the  action  is  situate,  except  as  provided  in  the  next  two 
sections : 

1.  For  the  recovery  of  real  property,  or  of  an  estate  or  interest 
therein, 

2.  For  the  partition  of  real  property. 

3.  For  the  sale  of  r6al  property  under  a  mortgage,  lien,  or  other 
incumbrance  or  charge. 

(a)  Whether  an  action  to  subject  a  debtor's  interest  in  land  to  the 
payment  of  a  judgment  must  be  brought  iu  the  county  where  the  land 
is  situate,  or  may  be  brought  in  the  county  where  the  judgment  was 
rendered.     Butler  v.  Birkey,  13  O.  S.  518. 

(6)  An  administrator  desiring  to  charge  incumbere<l  lands  with  the 
payment  of  debts,  may  proceed,  under  the  Code,  in  the  county  where 
the  land  is  situate,  have  the  liens  marshaled,  the  property  sold,  and 
proceeds  distributed.     Calkins  v.  Johnston,  20  O.  S.  539,  549. 

When  part  of  Vie  property  is  situated  in  more  than  one  county.  Sec. 
5023.  When  the  property  is  situate  in  more  than  one  county,  the  ac- 
tion may  be  brought  in  either;  but  in  actions  to  recover  real  property, 
this  can  only  be  done  when  the  property  is  an  entire  tract 

In  actions  for  specific  performance.  Sec.  5024.  An  action  to  com. 
pel  the  specific  performance  of  a  contract  of  sale  of  real  estate  may 
be  brought  in  the  county  where  the  defendants,  or  any  of  them,  re- 
side.   V 

(a)  See,  for  confirmation  of  rule,  (hvens  v.  Hall,  13  O.  S.  671. 

(6)  Under  these  Oiree  sections,  a  defendant  must  reside  out  of  the 
state,  or  his  residence  not  be  ascertainable,  to  warrant  service  upon  him 
by  publication. 
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Constructive  service  may  also  be  made  by  publication  in  the  following 
cases : 

When  service  by  publication  may  be  made.  Sec.  5048.  (Sup.,  p. 
330.)  Service  may  be  had  by  publication  in  either  of  the  following 
cases : 

1.  In  actions  under  said  sections  5022,  5023,  5024,  when  the  de- 
fendant resides  out  of  the  state,  or  his  residence  can  not  be  ascer- 
tained. 

2.  In  actions  to  establish  or  se<"  aside  a  will,  when  a  defendant  re- 
sides out  of  the  state,  «r  his  residence  can  not  be  ascertained. 

3.  In  actions  in  which  it  is  sought  by  a  provisional  remedy  to  take, 
or  appropriate  in  any  way,  the  property  of  the  defendant,  when  the 
defendant  is  a  foreign  corporation,  or  a  non-resident  of  the  state,  or  the 
defendant's  place  of  residence  is  unknown,  and  in  actions  against  a  cor- 
poration incorporated  under  the  laws  of  this  state,  which  has  failed 
to  elect  officers,  or  to  appoint  an  agent,  upon  whom  service  of  sum- 
mons can  be  made,  as  provided  by  section  5044,  and  which  has  no 
place  of  doing  business  in  this  state. 

4.  In  actions  which  relate  to,  or  the  subject  of  which  is,  real  or 
personal  property  in  this  state,  when  the  defendant  has  or  claims  a 
lien  thereon,  or  an  actual  or  contingent  interest  therein,  or  the  relief 
demanded  consists  wholly  or  partly  in  excluding  him  from  any  interest 
therein,  and  such  defendant  is  a  non-resident  of  the  state,  or  a  foreign 
corporation,  or  his  place  of  residence  can  not  be  ascertained. 

5.  In  actions  against  executors,  administrators,  or  guardians,  when 
the  defendant  has  given  bond  as  such  in  this  state,  but  at  the  time  of 
the  commencement  of  the  action  is  a  non-resident  of  the  state,  or  his 
place  of  residence  can  not  be  ascertained. 

6.  In  actions  where  the  defendant,  being  a  resident  of  this  state,  has 
departed  from  the  county  of  his  residence,  with  intent  to  delay  or  de- 
fraud his  creditors,  or  to  avoid  the  service  of  summons,  or  keeps 
himself  concealed  with  like  intent, 

7.  When  a  defendant  in  a  petition  in  error  has  no  attorney  of 
record  in  this  state,  and  is  a  non-reisident  of  and  absent  from 
the  same,  or  has  left  the  same  to  avoid  the  service  of  summons  in 
error,  or  so  conceals  himself  that  such  process  can  not  be  served  upon 
him. 

8.  In  an  action  or  proceeding  under  sections  5354  to  5365,  in- 
clusive, or  to  impeach  a  judgment  or  order  for  fraud,  or  to  obtain  an 
order  of  satisfaction  thereof,  when  a  defendant  is  a  non-resident  of 
the  state. 

When  residence  of  the  defendant  is  known.     In  any  such  case,  when 
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the  residence  of  a  defendant  is  known,  it  must  be  stated  in  the  pub- 
lication ;  immediately  after  the  first  publication,  the  party  making  the 
service  shall  deliver  to  the  clerk  copies  of  the  publication,  with  the 
proper  postage,  an<l  the  clerk  shall  mail  a  copy  to  each  defendant,  di- 
rected to  his  residence  named  therein,  and  make  an  entry  thereof  on 
the  appearance  docket ;  and  in  all  other  cases,  the  party  who  makes 
the  service,  his  agent  or  attorney,  shall,  before  the  hearing,  make 
and  file  an  affidavit  that  the  residence  of  the  defendant  is  unknown, 
and  can  not,  with  reasonable  diligence,  be  ascertained. 

(a)  A  lunatic  defendant  may  be  brought  into  court  by  publication. 
Sturgei  v.  Lonrpporth,  1  O.  S.  •544. 

(6)  To  auth(»rize  service  by  publication  under  the  third  clause  of  the 
foregoing  section,  on  a  non-resident,  he  must  have  property,  or  debts 
owing  to  him,  within  the  state,  and  the  relief  sought  must  consist  in 
taking,  by  provisional  remedy,  or  by  appropriating,  in  some  man- 
ner, such  property  or  debts.      WUliama  v.  Welton,  28  O.  S.  451. 

(c)  Jurisdiction  may  be  acquired  under  this  section,  in  an  action 
for  the  recovery  of  money  against  a  non-resident  of  the  state,  having 
property  in  this  state,  sought  to  be  taken  by  attachment.  National 
Bank  v.  L.  S.,  etc.,  R.  Co.,  21  O.  8.  221. 

(d)  A  personal  judgment,  in  an  action  to  foreclose  a  mortgage,  can 
not  be  rendered  against  a  non-resident  defendant  who  has  been  served 
by  publication  only  under  tliis  section.  Wood  v.  Stanbery,  21  O.  S. 
142. 

(e)  A  finding  by  the  court  that  notice  has  been  given  noo -resident 
defendants  by  publication,  according  to  law,  can  not  be  eoUaterally  im- 
peache<l,  in  an  action  in  a  court  of  this  state.  Fotcier  v.  Whittman,  2 
O.  8.  270;  Richards  v.  Skiff,  8  O.  8.  586;  Hammond  v.  Davenport,  16 
O.  8.  177. 

(/)  If  the  court  has  neither  jurisdiction  of  the  subject-matter,  nor 
of  the  person,  by  personal  service,  in  the  state,  or  appearance  by  the 
defendant,  its  proceedings  are  void.  Pdton  v.  Plainer,  13  O.  209; 
Amdt  v.  Am/It,  l.j  O.  33 ;  DanieU  v.  Stevens,  19  O.  222,  238. 

(g)  Administrators,  to  subject  lots  of  real  estate  held  by  different 
owners  to  the  payment  of  the  debts  of  the  intestate,  and  some  of  the 
owners  being  nob -residents  of  the  state,  may,  in  actions  brought  by 
them  for  such  purpose,  bring  in  the  non-residents  by  publication. 
Catkins  V.  Johnson,  20  O.  8.  539. 

Affidavit  necessary.  Sec.  5049.  Before  service  by  publication  can  be 
made,  an  affidavit  must  be  filed  that  service  of  a  summons  can  not  be 
made,  within  this  state,  on  the  defendant  to  be  served  by  publication, 
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and  that  the  case  is  one  of  those  mentioned  in  the  preceding  section  ; 
and  when  such  affidavit  is  filed,  the  party  may  proceed  to  make  service 
by  publication. 

Sow  publication  to  be  made.  Sec.  5050.  The  publication  must  be  made 
for  six  consecutive  weeks,  in  a  newspaper  printed  in  the  county  where 
the  petition  is  filed ;  or,  if  there  is  no  newspaper  printed  in  the  county, 
then  in  a  newspaper  printed  in  this  state,  and  of  general  circulation  in 
such  county ;  if  it  be  made  in  a  daily  newspaper,  one  insertion  a  week 
shall  be  sufficient;  and  it  must  contain  a  summary  statement  of  the' 
object  and  prayer  of  the  petition,  mention  the  court  wherein  it  is  filed, 
and  notify  the  person  or  persons  thus  to  be  served  when  they  are  re- 
quired to  answer. 

(a)  Notice  by  publication,  if  so  specific  as  to  advise  the  defendants 
of  the  nature  of  their  interest  sought  to  be  affected,  is  sufficient.  Gary 
V.  May,  16  O.  66. 

(b)  The  notice  will  be  presumed  to  contain  all  that  is  requisite,  when 
it  is  found  by  the  court  to  have  been  given  according  to  law.  Bu- 
chanan V.  Roy,  2  O.  S.  251. 

(c)  When  the  publication  is  made  to  subject  attached  property,  or 
property,  etc.,  in  the  hands  of  a  garnishee  to  the  judgment  to  be 
obtained  in  the  action,  no  description  of  such  property  is  necessary  in 
the  publication.     Core  v.  Oil,  etc.,  Co.,  40  O.  S.  636. 

But  when  the  petition  in  the  action  describes  property  sought  to  be 
sold,  recovered,  or  affected  in  any  way,  the  same  must  be  described  in 
the  publication,  as  it  must  contain  "  a  summary  statement,  etc.,  of  the 
petition." 

When  service  completed  and  how  proved.  Sec.  5051.  Service  by 
publication  shall  be  deemed  complete  at  the  date  of  the  last  publication, 
when  made  in  the  manner  and  for  the  time  prescribed  in  the  preceding 
sections  ;  and  such  service  shall  be  proved  by  affidavit. 

(a)  A  copy  of  the  published  notice,  with  the  affidavit  of  one  of  the 
publishers  that  it  was  inserted  and  published  in  the  paper,  as  required 
by  the  order  of  publication,  is  sufficient.     Kay  v.  Watson,  17  O.  27. 

(b)  Such  notice  first  published  in  a  weekly  newspaper  on  Friday, 
November  8th,  and  weekly  thereafter,  on  the  same  day  of  the  week, 
until  December  13th,  six  insertions,  held  complete  on  December 
13th,  and  the  defendant  was  in  default  by  not  answering  on  or  before 
the  third  Saturday  thereafter.     Core  v.  Oil  etc. ,  Co. ,  40  O.  S.  636. 

Pffrawud  service  out  of  the  state.     Sec.  5052.  When  service  may  be 
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made  by  publicatiou,  personal  service  of  a  copy  of  the  summons  and 
petition  may  l)c  made  out  of  the  state. 

(a)  An  affidavit  made  out  of  the  state,  verifying  the  return  of  such 
service,  niuiit  be  made  before  a  person  authorized  by  statute  to  take 
de[>osition8.     Fitch   v.  Campau,  31  O.  8.  646. 

(b)  Personal  service,  out  of  the  state,  can  not  be  made  upon  a  non* 
resident,  in  an  action  to  recover  a  judgment  for  money  only,  to  be  en- 
forced by  execution.      WUiiams  v.  Weiton,  28  O.  S.  451. 

(c)  Such  service,  where  the  suit  is  for  the  conveyance  of  lands  with" 
out  this  itate,  will  not  confer  jurii^diction  over  the  person  so  served. 
Pain  v.  Hayward,  14  O.  S.  302. 

Servitx  upon  unknown  hein,  etc.  Sec.  5053.  (^Sup.,  p.  331.)  When 
an  heir  or  a  devisee  of  a  deceased  person  is  a  necessary  i>arty,  and  it 
ap|)ears  by  affidavit  that  his  name  and  residence  arc  unknown  to  the 
plaintiff,  proceedings  against  him  may  be  had  without  naming  him, 
and  the  court,  or  a  judge  thereof,  shall  make  an  order  res{)ecting  the 
publication  of  notice,  but  the  order  shall  require  not  less  than  aix 
weeks'  publication. 

(a)  A  decree,  under  a  statute  authorizing  proceedings  against  the 
unknown  heirs  of  decedent,  held  valid.     Sidlivant  v.  Weaver,  10  O.  275. 

Procedure  when  defendants  not  all  served.  Sec.  5054.  When  service 
has  been  mode  on  one  or  more  defendants,  but  not  on  all,  the  plaintiff 
may  proceed  as  follows : 

1.  If  the  action  is  against  defendants  indebted  upon  eontraet,  he  may 
proceed  against  the  defendant  served,  unless  the  court  otherwise  direct 

2.  If  the  action  b  against  defendants  severally  liable,  he  may,  without 
prejudice  to  his  rights  against  those  not  served,  proceed  against  the 
defendants  served. 

(a)  A  judgment  against  defendants  j'otn%  liable,  part  of  whom  only 
were  served,  is  void  against  the  parties  not  served,  but  voidable  (on 
petition  in  error)  only  as  to  those  served.  Netoberg  v.  Munshowcr,  29 
O.  8.  617 :  Ash  V.  McCabe,  21  O.  S.  181.  See  Douglas  v.  Masaie,  16 
O.  271. 

But  when  the  liability  is  several,  the  judgment  is  void  as  to  those  not 
■erved.    Larimer  \.  Clemmer,  31  O.  S.  499. 

(6)  Where  a  joint  suit  against  all  the  obligors  in  a  bond  is  the  only 
remedy  of  the  plaintiff,  it  is  error  to  render  a  several  judgment  against 
one,  leaving  the  action   to  proceed  against  the  othen.     Anaker  ▼. 
Adam,  23  O.  8.  543. 
8 
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(c)  This  sectiou  authorizes  u  judgment  against  such  joint  contractors 
as  have  been  "  served"  with  a  summons  in  the  action,  in  those  cases 
only  where  the  action  was  commenced  by  filing  a  petition  and  issuing 
a  summons  against  all  of  the  joint  contractors.  Bazell  v.  Belcher,  31 
O.  S.  572. 

Lis  pendens — Notice  to  third  persons.  Sec.  5055.  When  the  sum- 
mons has  been  served,  or  publication  made,  the  action  is  pending  so  as 
to  charge  third  persons  with  notice  of  its  pendency ;  and  while  pend- 
ing, no  interest  can  bo  acquired  by  third  persons  in  the  subject-matter 
thereof,  as  against  the  plaintiff's  title. 

(a)  The  purchase  of  the  subject-matter  of  a  suit  is  a  nullity,  as 
against  the  plaintiff.     Ludlow  v.  Kid,  3  O.  541. 

(6)  A  conveyance,  pendente  lite,  of  the  subject-matter  of  the  suit,  is 
good  between  the  parties,  but  can  not  vary  the  rights  of  the  litigants. 
Bennet  v.  Williams,  5  0.  461. 

(c)  To  authorize  the  application  of  this  rule,  the  prosecution  of  the 
plaintiff's  action  must  be  close  and  continuous.  Fox  v.  Reeder,  28 
O.  S.  181. 

(d)  The  doctrine  of  lis  pendens  does  not  apply  to  negotiable  papet 
before  due.  Stone  v.  Miott,  11  O.  S.  252;  Hoivey.  Hartness,  11  O. 
S.  449,  456. 

(e)  Nor  does  it  apply  to  a  party  in  interest  who  is  not  made  a  party 
to  the  suit.     Irvin  v.  Smith  17  O.  226  ;   Gibkr  v.  Trimble  14  O.  323. 

(/)  The  rule  properly  applies  where  the  object  of  the  suit  is  to  re- 
cover, specifically,  a  described  piece  or  real  estate,  or  to  affect  the  title. 
Hamlin  v.  Bevans,  7  O.  (1  pt.)  161,  164.  And  it  can  apply  only 
in  cases  where  it  is  sought  to  recover  or  affect  the  plaintiff's  rights  in 
a  subject-matter  specifically  described  in  his  petition.  Pending  the 
suit,  the  property  can  not  be  conveyed  by  defendant  to  defraud,  or  hin- 
der, or  delay  his  creditors.  The  defendant,  pending  a  general  action 
against  him,  may  sell  any  of  his  property  and  confer  a  good  title  upon 
the  p  Tchaser  in  good  faith,  etc. 

(g)  A  party  having  title  to  land  under  decree  in  chancery  conveyed 
in  good  faith  before  citation:  on  error  served  upon  him,  held,  reversal 
of  the  decree  did  not  divest  the  purchaser's  title.  Taylor  v.  Boyd,  3 
O.  338.  But  a  petition  to  charge  an  equitable  interest  in  lands  to 
satisfy  a  judgment  is  lis  pendens,  although  such  judgment  was  after- 
ward reversed,  but  re-obtained  on  the  new  trial.  Stoddard  v.  Myers,  8 
O.  203  ;   Gibbon  v.  DougheHy,  10  O.  S.  365. 

(/i)  Service  of  summons  by  a  person  (other  than  a  deputy  sheriff) 
appointed  by  the  sheriff  for  that  purpose,  without  indorsing  his  au- 
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thority  on  the  summons,  does  not  charge  third  persons  with  notice  of 
tho  pendency  of  the  action.  Barry  v.  Hotky,  30  O.  S.  344.  But  an 
ap|>earance  of  the  defendant  etTected  by  obtaining  leave  to  answer  is 
sufficient  to  charge  third  persons  with  notice.  Brundage  v.  Biggs, 
25  O.  S.  652. 

(t)  A  bill  in  chancery  (petition)  to  subject  an  equitable  interest  in 
land,  not  showing  a  judgment  upon  which  it  is  based,  and  that  there 
w;u5  no  property  to  satisfy  it,  does  not  prevent  the  assignment  of  such 
equity  to  a  third  person,  pending  the  suit.     Clark  v.  Strong,  16  O.  317. 

(it)  A  debtor  of  an  execution  debtor,  after  service  of  the  order,  in 
pnK-eediugs  in  aid  of  execution,  can  not  discharge  himself  by  paying 
the  execution  del)tor.  Union  Baiik  of  liocheder  v.  Union  Bank  of  ISan- 
drnkij,  6  O.  S.  254. 

{J)  When  a  creditor's  bill  not  a  lis  pendens  against  one  who  pur- 
chases under  a  superior  lien  not  questioned  in  the  creditor's  suit  Por- 
Ur  V.  Barclay,  18  O.  8.  546. 

(m)  Wiiat  proceedings  for  alimony  will  operate  to  prevent  aliena- 
tion pendenU  lite.     Tolerton  v.   Willard,  30  O.  S.  579. 

Lis  pendens  as  to  sitits  in  otiier  counties.  Sec.  5056  (Xotice  to  tliird 
person*).  When  any  part  of  real  proi^rty,  the  subject-matter  of  an 
action,  is  situate  in  any  county  or  couuties  other  than  the  otic  in  which 
the  action  is  brought,  a  certified  copy  of  the  judgment  in  such  action 
must  be  recorded  in  the  recorder's  office  of  such  other  county  or  coun- 
ties, before  it  shall  operate  therein  as  notice  so  as  to  charge  third  per- 
sons, as  provided  in  the  preceding  section  ;  but  it  shall  operate  as  such 
notice,  without  record,  in  the  county  where  it  is  rciuicred ;  but  this 
section  shall  not  apply  to  actions  or  proceedings  under  any  statute 
which  docs  n<»t  require  such  record. 

(a)  As  where  an  order  of  attachment  is  issued  from  one  county, 
where  the  action  is  pending,  to  another,  and  real  estate  bo  there  at- 
tached, etc. 

Publication  in  Cases  in  which  an  Ordkr  op  Attachment  has 
BEEN  Issued  and  Propektv  ArrAciiED,  or  Garmsiieed,  to 
Which  this  Chapteb  is  Limitkd. 

7^  issuing  of  a  summons  is  a  C'>ndition  precedent  to  the  commence- 
ment of  every  action,  whether  service  can  only  be  had  by  publication 
or  not     §  5035. 
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[Form  102.    §§5048,5049.] 

Court  of  Common  Pleas  of County. 

No  -']*'^"  Doe,^PlaintiflF,  Affidavit  for  Publication  as  to  John 

John  Smith  et  als.,  Defendants,  J 

John  Doe,  the  above  named  plaintiff,  makes  solemn  oath  that  service 
of  a  summons  can  not  be  made  upon   the  said  defendant,  John  Smith, 

within  this,  the  State  of  Ohio;  that  his  residence  is  in  the  State  of 

county  of ,  and  his  post-office  address  is ,  with ;  {^or,  his  place 

of  residence  can  not,  by  reasonable  diligence,  be  ascertained,  and  is  un- 
known]; that,  in  this  action,  an  order  of  attachment  has  been  duly 
issued  and  levied  upon  the  property  of  the  defendant,  John  Smith,  which 
property  is  sought  by  such  proceedings  in  attachment  to  be  appropriated 
toward  the  satisfaction  of  such  judgment  as  the  plaintiff  may  obtain 
against  the  said  defendant,  Jolin  Smith,  in  this  action. 

And  further  affiant  saith  not  (Signed,)     John  Doe. 

Sworn  to  and  subscribed  before  me  by  said  John  Doe,  this day  of 

,  A.  D.  18—.  ,  Clerk. 

Notice  by  Publication. 

[Form  103.    §§  5050,  5051.] 

Court  of  Common  Pleas  of County. 

John  Doe  | 

No.  — .]  vs.  >  Notice. 

John  Smith  et  als.  ] 

John  Smith,  the  above  named  defendant,  will  take  notice  that,  on  the 

day  of ,  A.  D.  18 — ,  John  Doe,  the  plaintiff,  in  said  court,  duly 

commenced  a  civil  action  against  him  to  recover  against  him  [and  others] 

the  sum  of dollars,  with  interest  at  the  rate  of per  cent  per 

annum,  from  the day  of ,  18 —  [upon  a  promissory  note  made  by 

said  John  Smith  to  John  Jones,  and  by  him  indorsed  to  Hugh  Evans,  and 

by  said  Evans  to  the  plaintiff;  said  note  bearing  date  on  the day  of 

,  18 — ,  and  payable  in after  date,  with  interest  at  the  rate 

of per  cent  per  annum  after  maturity]  ,  and  for  said  sum  and  inter- 
est the  plaintiff  asks  judgment  against  said  John  Smith,  as  maker  of 
said  promissory  note,  etc.  An  order  of  attachment  in  said  action  has 
been  duly  issued  against  the  property  of  said  John  Smith. 

Said  John  Smith  is  required  to  answer  the  petition  in  said  action  on 

the day  of ,  a.  d.  18 — ,  or  judgment  will  be  taken  against  him 

by  default  for  said  amount,  with  interest  and  costs. 

[^Date.']  Jons  Doe,  Plaintiffi 

Edwabd  Coke,  Attorney. 

To  Publisher :     Publish  above  weekly  for  six  (6)  consecutive  weeks,  in 

,  beginning  on  the day  of ,  18 — . 

Edwarp  Coke,  Attorney. 
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Mailing  rwlice  to  dfjendard  when  his  residence  is  known,  and  entry 
uf  clerk  on  tlie  appearance  docket.  Tliis  is  essential  to  the  validity 
of  the  attachment  proceedings,  and  can  not  be  omitted. 

[Form  101    g  504S,  last  paragraph.] 

John  Doe  | 

No.  — .]  vs.  V  Of  Notice  Mailed  to  John  Smith. 

John  Smith  et  ab.  ) 

On  the day  of ,  IS — ,  the  plaintiff  delivered  to  the  clerk  of 

this  court,  with  the  requisite  postage  stamps,  the  following  printed  no> 
tice,  which  said  clerk,  on  the  same  day,  duly  mailed  to  said  JohA  Smith, 
addressed  and  directed  to  him  at ,  in county,  and  State  of . 

[£f«r«  copy  notice  maiUd.'] 

Proof  op  Pubucation. 

[Form  106.] 
The  State  of  Ohio, County,  ss. 

makes  oath  that  he  is  the  publisher  of  ,  a  daily  [or,  weekly] 

newspaper,  printed  and  of  general  circulation  in  said county ;  that 

the  attached  notice  was  printed  in  said  newrpai)er  six  (<">)  times,  in  con- 
secutive weeks,  on  the  same  day  of  each   week,  beginning  on  the 

day  of ,  18 — ,  and  the  last  insertion  was  on  the r  day  of ,  18 — k 

And  further  saith  not.  [Signed,  sworn  to,  «te.] 

[Date.] 

Approval  of  Pubucation  by  the  Court. 


[Form  106.] 
John  Doe  | 

No.  ^.]  vs.  >  Publication  Approved. 

John  Smith  ct  als.  ) 

In  this  case  the  notice  died  herein,  requiring  said  John  Smith  to  answer 
the  petition,  is  found  by  the  court  to  have  been  duly  published  for  six 
consecutive  weeks,  as  required  bylaw;  and  such  publication  is  hereby 
approved  by  the  court. 

When  default  of  defenilant  oeeur».  If  the  defendant  fails  to  answer 
or  demur  to  the  petition,  or  file  some  motion  which  excuses  such 
failure,  or  obtains  from  the  court  further  time  to  answer,  he  will, 
after  thp  third  Saturday  after  the  return  day  of  the  summons,  or  serv- 
ice by  publication,  be  in  default,  the  petition  stand  as  confessed,  and 
judgment  can  be  taken  against  him  by  default. 

Sec.  5097.  The  answer  or  demurrer  by  the  defendant  slnill  l>c  filed 
on  or  before  the  third  Saturday,  and  the  reply  or  demurrer  by  the 
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plaintiff  ou  or  before  the  fifth  Saturday,  after  the  return  day  of  the 
summons,  or  service  by  publication. 

(a)  The  defendant  is  not  excused  from  filing  his  pleading  within 
the  rule  because  the  plaintiff  has  failed  to*  comply  with  an  order  of  the 
(lourt  to  give  security  for  costs.     Newsom  v.  Mau,  18  O.  240. 
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CHAPTER  VIII. 

PROCEEDINGS   WHEN    THE    PLAINTIFF'S    PETITION    IS   CON- 
FESSED BY  THE  DEFAULT  OF  THE  DEFENDANT. 

A  judgment  in  such  case  can  be  taken  agiiinst  the  defendant,  in  an 
action  for  money  only,  for  the  amount  indorsed  upon  the  summons,  and 
DO  more ;  and  if  no  indorsement  of  the  amount  is  upon  the  summons, 
no  judgment  can  bo  taken. 

If  tlie  claim  is  unliquidated,  the  court,  on  submission  to  it,  or  by 
sending  the  case  to  a  jury  to  assess  the  amount  of  the  plaintifTs  dam- 
ages, will  render  judgment  for  tlie  amount  proven,  or  fixed  by  the  ver- 
dict of  a  jury,  against  the  defendant. 

Judgment  by  Default  where  all  the  Defendants  Have  Been 
Personally  Servfj>  by  Summons. 

[Form  107.    §51. -is.] 

John  Doe  ] 

No.  — .]  vt.  f  Final  Judgment  $ ,  with  Interest  at 

John  Smitli,  John  Jones,  and  [      per  cent  from ,  18^. 

Uu;:h  Evans.  J 

This  day  this  cause  was  submitted  to  the  court  by  Uie  plaintiff,  nnd  the 
court  finds  that  all  the  said  defendants  have  been  duly  served  by  sum- 
mons, and  are  in  default  for  answer  or  demurrer  to  the  petition  herein, 
the  petition  is  taken  as  confessed  by  them;  whereupon  it  is  at^udged  by 
the  court  that  the  said  plaintiff,  John  Doe,  recover  againnt  the  said  John 
Smith,  AS  maker,  and  the  snid  John  Jonos,  as  first,  and  said  Hugh  Evans 
as  second  indorser  of  the  promissory  note  described  in  the  petition,  the 

sum  of dollars  [^the  turn  it  the  principal  with  the  interest  added  thereto  to 

the  first  day  of  the  term  at  wltichjudjment  i*  remlered]  [to  draw  interest  at  the 

rate  of i)er  cent  per  annum  from  the  first  day  of  the  present  term  of 

this  court,  to  wit,  ,  IS — ],  together  with  hi-t  cos^i*  in  this  behalf  in 

curretl,  t^ized  at dollars. 

(a)  The  words,  "and  for  which  execution  is  awarded,"  are  some- 
times made  the  conclusion  of  the  judgment  entry.  This  in  unneces- 
sary. Tlie  law  awards  the  right  to  issue  execution  upon  the  judg- 
ment. 

(6)  The  legal  rate  of  interest  is  six  per  cent,  and  where  no  greater 
rate  of  interest  than  six  per  cent  is  specified  iu  the  writing  upon 
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which  judgment  is  rendered,  no  rate  of  interest  need  be  specified  in 
the  judgment.     §3181. 

But,  parties  may  stipulate  in  such  writing  for  interest  not  greater 
than  eigJit  per  cent,  in  which  case  it  may  be  convenient  to  specify  such 
Tcite  in  the  judgment  to  avoid  the  liability  to  future  mistake  when  is- 
suing execution.     §  3179. 

(c)  The  first  day  of  the  term  will  be  taken  notice  of  judicially  by 
the  court  rendering  the  judgment,  and,  perhaps,  by  all  the  courts  of 
the  state;  but,  after  the  lapse  of  time,  it  can  only  be  ascertained  in  fact 
by  examination,  and  it  is  well  to  specify  or  indicate  it  in  or  by  the 
judgment.  The  date  from  which  a  judgment  shall  bear  interest, 
other  than  the  first  day  of  the  term,  should  be  specified  in  the  judg- 
ment entry. 

After  Publication,  Judgment  by  Default,  in  Attachment. 
[Form  108.    §5555.] 


No.  — .]  vs 


John  Doe  "j 


In   Attachment,   Judgment  by  Default, 


John  Smith,  John  Jones,  and  f     ^ '   ^'^'^    Interest  [at  the  rate  of 

Hugh  Evans.  J      P«^  ^^"^^  ^'•«'"  — •  '^-- 

This  day  this  cause  was  submitted  to  the  court  by  the  plaintiff,  and  the 
court  finds  that  the  said  defendants,  John  Jones  and  Hugh  Evans,  have 
been  duly  served  personally  by  summons,  and  the  said  defendant,  John 
Smith,  by  publication,  and  all  have  failed  to  answer  or  demur  to  the  peti- 
tion herein,  and  are  in  default,  and  the  petition,  as  to  all  of  them,  is  taken 
as  confessed.  -  , 

It  is,  therefore,  adjudged  by  the  court  that  the  plaintiff,  John  Doe,  re- 
cover of  the  said  defendants,  John  Smith  as  the  maker,  and  John  Jones 
as  first,  and  Hugh  Evans  as  second  indorser  of  the  promissory  note  in  the 

petition  described,  the  sum  of dollars,  and  his  costs  in   this  behalf 

incurred,  taxed  at dollars. 

And  it  is  further  ordered  and  adjudged  by  the  court,  that  so  much  of 
the  attached  property  of  the  defendant,  John  Smith,  remaining  in  the 

hands  of  G.  H.,  sheriff  of  said  county  {_or,  of ,  receiver  in  this  action], 

after  applying  the  money, dollars,  arising  from  the  sale  of  perishable 

property  of  said  John  Smith  attached  and  sold  herein,  and  so  much  of 
the  personal  property,  and  lands  and  tenemetns,  whether  held  by  legal  or 
equitable  title,  as  may  be  necessary  to  fully  satisfy  this  judgment,  with  the 
interest  and  accruing  costs,  shall  be  sold  under  the  same  restrictions  and 
regulations  as  if  the  same  had  been  levied  on  by  execution ;  and  the  money 
arising    therefrom    [with    the  amount  which   may  be  recovered  from 

,  garnishee  herein]  be  applied  to  satisfy  this  judgment  and  such  said 

costs ;  and  if  there  be  not  enough  to  satisfy  the  same,  this  judgment  shall 
stand,  and  execution  may  issue  thereon  for  the  residue,  in  all  respects  as  in 
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6ther  causes;  and  in  case  there  be  a  surplus,  after  fullj  satisfying  this 
judgment  and  said  costs,  such  surplus  of  property,  or  its  procce<ls,  shall 
be  returned  by  said  sheriflP  [^or,  receiver]  to  the  defendant.  John  Smith; 
and  ihii  cause  in  continued  to  execute  and  fully  carry  out  thin  judgment. 

(a)  If  the  only  jurisdiction  of  the  defendant  acquired  hy  the  court 
is  hy  publication,  the  judgment  rendered  ngninst  such  defendant,  in  ex- 
cess of  hia  property  Mrithin  the  jurisdiction  of  the  court,  sought  to  be 
ttt^qucstered,  dis[x)sed  of,  or  affected  in  any  way,  is  void;  but  it  is 
proper  to  take  judgment  for  the  full  amount  of  the  plaintiff's  claim,  us 
the  statute  provides,  so  that  he  will  not  have  estop;)cd  himself  by  such 
judgment  in  a  subsequent  action  against  the  defendant  Leonard  v. 
Lederer,  Supreme  Court,  December  18,  1883,  Weekly  Law  Bulle- 
tin, December  24,  1883,  pp.  450,  1  [for  some  reason  this  case  has  not 
been  published  in  the  O.  S.  Reports] ;  Pennoyer  v.  Xef,  95  U.  8. 
(5  Otto)  714. 

The  syllabus  of  Leonard  v.  Lederer  is  as  follows:  A  judgment  of 
$300  was  rendered  by  a  justice  of  the  peace  in  an  action  for  breach  of 
contract,  but  there  was  no  service  of  a  summons  or  appearance  of  the 
defendant.  An  attachment  was  issued  at  tiic  commencement  of  the 
action,  on  the  ground  that  the  defendant  was  a  non-resident  of  the 
county  ;  property  was  seized,  publication  of  notice  made,  and  the 
sum  of  $80,  realized  from  the  attachment,  was  applied  to  the  judg- 
ment. The  defendant,  who  resided  in  another  county,  had  notice  of 
the  attachment  proceedings  during  their  pendency.  The  plaintiff 
caused  an  execution  to  issue  to  the  county  in  which  the  defendant  re^ 
sided,  on  a  transcript  filed  in  the  Court  of  Common  Pleas  in  which  the 
judgment  was  rendered.     Held : 

1.  That  it  was  the  duty  of  the  justice  of  the  peace,  in  such  case,  to 
render  judgment  in  favor  of  the  plaintiff  for  the  full  amount  of  his 
claim,  if  within  the  jurisdiction  of  the  justice. 

2.  Tlie  provision  of  the  statute,  that,  in  such  case,  the  judgment 
shall  stand,  and  execution  may  issue  thereon  for  the  residue,  in  all  re> 
spects  as  in  other  cases  (^§  5555,  G507),  has  relation  to  cases  in 
which  the  defendant  was  summoned  or  appeared,  and  can  not  apply 
to  cases  of  that  character,  consistently  with  the  constitution,  where 
the  only  service  was  by  publication  t)f  notice. 

3.  The  defendant  was  entitled  to  an  injunction  against  the  enforce* 
ment  of  such  execution. 
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Judgment  in  Action  op  Sheriff  or  Receiver  for  Repossession 
OF  Attached  Property,  under  Form  36,  in  Favor  of  Same. 

[Form  109.    §  5204] 

G.  H.,  as  Sheriff  of County.  | 

No. — .]  vs.  >•  Judgment,  $-^ . 

Q.  R.  ) 
This  day  this  cause  came  on  to  be  heard,  and  was  submitted  to  the  court 
by  the  plaintiff,  a  jury  being  by  him  waived  in  open  court,  the  defendant 
failing  to  appear;  and  thereupon  the  court  doth  find  that  the  said  defend- 
ant, Q.  R.,  has  been  duly  served  personally  with  summons,  and  has  failed 
to  answer  or  demur  to  the  petition,  and  is  in  default,  and  said  petition  is 
taken  as  confessed.  Whereupon,  the  court  having  heard  the  evidence 
adduced  to  it,  the  arguments  of  counsel,  and  being  fully  advised  in  the 
premises,  doth  find  the  value  of  the  said  property  in  the  petition 
mentioned  and  described,  and  which  has  been  wrongfully  converted  by 
the  defendant,  as  in  the  petition  alleged,  to  be dollars,  and  doth  ad- 
judge that  the  plaintiff,  as  sheriff  of  said county,  recover  of  the  said  de- 
fendant, Q.  R.,  the  said  sum  of  dollars,  with  his  costs  in  this  behalf 

incurred,  taxed  at dollars. 

(a)  Judgment,  in  a  case  of  the  nature  of  the  above,  may  be  ren- 
dered before  judgment  is  obtained  against  the  defendant  in  attachment 
in  the  principal  action,  because  the  sheriff,  or  attaching  officer,  has  the 
right  to  the  property,  or  its  value,  to  hold  to  abide  the  result  of  such 
action  against  the  defendant- in  attachment,  and  which  property  has 
been  wrongfully  converted  to  his  use  by  the  defendant  in  the  officer's 
action. 

Judgment  Against  Garnishee  in  an  Action  Based  upon  His 
Unsatisfactory  Answer,  under  Form  50. 

[Form  110.     §§  5551,  5352,  5553.] 

.Tohn  Doe  ] 

No.  — .]     vs.  >  Judgment,  $ ,  with  Interest  from ,  18 — . 

William  Nokes       ] 

This  day  ttiis  cause  came  on  to  be  heard,  and  the  defendant,  William 
Nokes,  having  failed  to  answer  or  demur  to  the  petition,  and  being  in  de- 
fault, the  petition  is  taken  as  confessed  against  him,  he  having  been  per- 
sonally served  with  a  summons  herein,  and  thereupon,  the  defendant  be- 
ing absent,  the  plaintiff,  in  open  court,  and  with  the  consent  of  the  court, 
submitted  this  cause  for  trial  to  the  court,  and  the  evidence  adduced  be- 
ing heard,  and  the  arguments  of  counsel,  and  the  court  being  fully  ad- 
vised in  the  premises,  doth  find  the  value  of  the  property  mentioned  in 
the  petition,  to  be dollars. 

Whereupon,  and  after  the  rendition  of  the  judgment  in   this  court  in 
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&Tor  of  said  plaintiff,  John  Doe,  in  his  action     Xo.  ,  against  .(uhn 

Smith  and  others,  defendnnts,  the  court  doth  adjudge  that  said  plaintiff. 
John  Doe,  by  reason  of  the  premises,  recover  against  the  said  defendant, 
William  Nokes,  the  sum  of  dollars.  And  it  appearing  that  said  de- 
fendant's said  answer  as  garnishee  was  incomplete,  it  is  further  ordered 
by  the  court  that  if  said  William  Nokes  deliver  up  all  the  property  and 
credits  of  said  John  Smith  in  his  possession,  or  under  his  control,  and  pay 
all  the  money  due  from  him  to  said  John  Smith  to  the  clerk  of  this 
court  {^or,  to  the  sheriff  of  this  county],  forthwith,  he  shall  be  discharged, 
and  the  costs  of  this  action,  to  be  taxed,  paid  out  of  the  property  and 
money  so  surrendered  ^or,  and  his  costs  in  this  behalf  incurred  taVced  at 
dollars] ;  [or  *ueh  order  as  the  court  may  deem  just."] 

(a)  In  Oore  v.  Oil  Co.,  40  Ohio  St.  636,  the  judgments  against  Core 
and  the  garuishee,  Gross,  were  rendered  on  the  same  day,  and  the 
judgment  against  the  garnisliee  did  not  state  that  it  was  rendered  after 
the  judgment  against  the  defendant  in  attachment.  Core;  but  this  did 
not  affect  it,  as  the  presumption  was  that  the  court  did  its  duty. 

JuixiMEXT  ts  Action  Against  Garnishee  in  Which   He  Has 

Filed  an  Affidavit  ok  Interpleader,  under  Forms  50,  51 

AXD  52. 

[Form  111.    §§  5016.  5551.] 

John  Doe  | 

No.  — .]    vs.  >  Judgment. 

William  Nokes  et  al.  ) 

This  day,  after  the  rendition  of  the  judgment  in  favor  of  the  said 
plaintiff,  John  Doe,  against  John  Smith,  the  defendant  in  attachment  in 
the  case  of  said  Doe  against  said  John  Smith  and  others,  being  cause  No. 

.  in  this  court,  this  cause  came  on  to  be  heard,  and  the  said  James 

Stiles,  named  in  the  affidavit  of  interpleader  herein  of  said  William 
Nokea,  garnishee,  etc.,  who  has  been  duly  notified  so  to  do,  having  faileil 
to  appear  and  make  himself  defendant  to  this  action  in  lieu  of  said 
William  Nokes,  or  to  answer  or  demur  to  the  petition  herein,  and  being 
in  default,  the  plaintiff  submitted  this  cause  to  the  court,  which  finds 
that  the  said  property  mentioned  in  the  record  herein  is  the  property  of 
said  John  Smith,  and  has  been  duly  garnisheed  in  the  hands  of  said 
William  Nokes  by  said  John  Doe,  in  his  said  action  and  attachment  pro- 
ceedings against  said  John  Smith  and  others. 

Whereupon,  the  court  doth  adjudge  that  said  James  Stiles  l>e  and  he  is 
hereby  barred  of  all  right  or  claim  to  said  property,  credits,  money,  etc., 
as  against  said  John  Doe  and  William  Stiles,  or  either  of  them,  and  thut 

the  same  be  sold  by ,  in  whose  custody  they  are,  as  upon  execution 

at  law,  and  the  proceeds  {^or  if  money  paid  by  ffornithee  aceordittg  to  m 
previous  order  of  eourt\  be  applied  to  satisfying  the  costs  of  this  action, 
and  the  costs  of  said  action  of  John  Doe  against  John  Smith  and  others 
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and  the  residue  to  the  satisfaction  of  the  plaintiff's  said  judgment  in  said 
last  named  action,  and  if  any  thing  remain  thereafter,  the  same  shall  be 
paid  to  the  defendant,  John  Smith. 

Note. — If  the  money  has  been  paid,  and  is  in  the  hands  of  the  clerk,  the 
sheriff,  or  a  receiver,  the  account  can  be  stated,  and  the  payments  ordered  in  the 
entry,  and  when  paid  the  proper  receipts  given  and  satisfaction  entered  upon 
the  journal. 

(a)  lu  Core  v.  W.  Va.  Oil  and  Oil  Land  Co.  et  ah. ,  decided  by  tho 
Supreme  Court  at  the  same  time  as  Core  v.  Oil  Co.,  40  Ohio  St,  636, 
but  not  reported,  Blair,  whom  Gross,  the  garnishee,  slated  in  his  affi- 
davit of  interpleader  owned  the  claim  garnished  by  the  Oil  Company  in 
his  hands,  was  served  with  notice  in  West  Virginia  by  a  person  resid- 
ing there  and  appointed  by  the  court,  in  its  order,  to  make  such  service 
upon  Blair,  the  alleged  claimant.  This  notice  was  held  sufficient. 
The  fund  was  in  the  court  for  distribution,  and  it  was  incumbent  on 
claimants  having  notice  to  appear  and  set  up  their  rights,  or  by  not 
appearing  they  surrendered  them. 

(6)  If  property  be  attached,  and  it  is  ascertained  that  before  the 
service  of  the  order  of  attachment  the  attachment  debtor  has  sold  it 
to  a  third  person,  who  owes  him  therefor,  and  such  third  person  is  gar- 
nished, the  attachment  is  not  abandoned.     Id.  636. 
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CHAPTER  IX. 

THE  COMPLETE  RECORD  OF  THE  CASE  AND  DOCKETS 

When  fiual  judgment  is  rendered  in  a  cause,  it  becomes  the  duty 
of  the  clerk  of  the  court  to  make  a  complete  record  of  it. 

Qerk  to  indorse  filed  every  pleading  and  paper,  and  make  complete 
record.  Sec.  1245.  The  clerk  shall  indorse  on  every  pleading  or  paper 
in  a  cause  filed  in  his  office  the  time  of  filing,  and  enter  all  orders, 
(ieeircx,  judgments,  and  proceedings  of  the  courts  of  which  he  is  by  law 
the  clerk,  and  make  a  complete  record  of  every  cause,  unless  such 
record  is  by  law,  or  the  order  of  the  court,  dispensed  with,  and  pay 
over  to  the  proper  parties  all  moneys  coming  into  his  hands  as  clerk. 

(a)  "Decrees"  were  formerly  made  by  courts  of  chancery  in  this 
state.  They  were,  pro  eonfewo,  interlocutory,  and  final ;  but  now  the 
final  determination  of  the  rights  of  the  parties,  in  a  civil  action,  is 
called  "a  judgment;"  and  a  direction  of  a  court  or  judge,  made  or 
entered  in  writing,  is  "  an  order,"    §  5310. 

(6)  Other  dockets  and  court  calendars  are  made  by  the  clerk  for 
the  convenience  of  the  court  and  litigants,  usually  by  the  order  or  a 
rule  of  the  court. 

Sec.  1246.  The  clerk  shall  make  a  complete  record  of  each  cause 
within  Btx  months  after  final  judgment  or  order  of  the  proi)cr  court, 
unless  by  order  on  the  journal  a  record  is  dispensed  with  ;  and  on  his 
failing  to  make  such  record  within  the  time  above  named  he  may  be 
removed  by  the  Court  of  Common  Pleas. 

(a)  The  clerk  of  the  Court  of  Common  Pleas  is  also  clerk  of  the 
Circuit  Court  within  his  county. 

Booki  io  be  kept  by  derk.  Sec.  4957.  (Sup. ,  p.  326. )  The  clerk  of  the 
Court  of  Common  Pleas  shall  keep  at  least  five  books,  to  be  called  the 
appearance  d<x;ket,  trial  docket,  journal,  rcconl,  and  execution  docket, 
and  an  index  to  the  trial  doc*ket  and  journal  direct,  and  to  the  ap- 
pearance docket,  record,  and  execution  docket,  direct  an«l  reverse. 

Entries  on  appearance  docket  and  their  effect.  Sec.  4958.  The  clerk 
shall  enter  on  the  appearance  docket,  at  the  time  of  the  commence- 
ment of  an  action  or  proceedinjr,  the  names  of  the  pjirties  in  full,  with 
names  of  counsel,  and  forthwith  index  the  case,  direct  and  reverse,  in 
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the  name  of  each  plaintiff  and  defendant;  he  shall  also  enter,  at  the 
time  it  occurs,  under  the  case  so  docketed,  the  issue  of  the  summons, 
or  other  mesne  process  or  order,  and  the  filing  of  each  paper ;  and 
he  shall  record  in  full  the  return  on  such  writ  or  order,  with  the  date 
of  its  return  to  the  court,  which  entry  shall  be  evidence  of  such  service. 

(a)  It  is  convenient  also  to  note  on  the  appearance  docket  the  date 
of  each  entry  and  the  page  of  the  journal  at  which  it  is  entered. 

Clerk  to  file  and  preserve  papers.  Sec.  4960.  The  clerk  shall  file  to- 
gether, and  carefully  preserve  in  his  office,  all  papers  delivered  to  him 
for  that  purpose,  in  every  action  or  proceeding. 

Indorsement  on  papers.  Sec.  4961.  The  clerk  shall  indorse  on  every 
paper  filed  with  him  the  date  of  the  filing  thereof;  and  upon  every 
order  for  a  provisional  remedy,  and  upon  every  undertaking  given  un- 
der the  same,  the  date  of  its  return  to  his  office. 

(a)  A  paper  left  with  the  clerk  to  file,  by  order  of  the  court,  or 
wliich  the  party  may  file  as  a  matter  of  right,  is  legally  filed,  though 
the  clerk  fails  to  indorse  it  as  filed. 

Clerk  to  keep  the  books  and  make  records.  Sec.  4962.  The  clerk  shall 
keep  the  journals,  records,  books,  and  papers  appertaining  to  the  court, 
and  record  its  proceedings. 

Record  of  orders  out  of  court.  Sec.  4963.  Orders  made  out  of  court 
shall  be  forthwith  entered  by  him  in  the  journal  of  the  court,  in  the 
same  manner  as  orders  made  in  term. 

General  provisions  as  to  duties  of  clerks.  •  Sec.  4965.  The  clerk  of 
each  of  the  courts  shall  exercise  the  powers  conferred  and  perform  the 
duties  enjoined  upon  him  by  statute  and  by  the  common  law ;  and  in 
the  performance  of  his  duties  he  shall  be  under  the  direction  of 
his  court. 

Judgments  must  be  entered  on  journal.  Sec.  5331.  All  judgments 
and  orders  must  be  entered  on  the  journal  of  the  court,  and  specify 
clearly  the  relief  granted  or  order  made  in  the  action. 

Record  to  be  made,  unless  waived.  Sec.  5332.  The  clerk  shall  make 
a  complete  record  of  every  cause  as  soon  as  it  is  finally  determined, 
unless  such  record,  or  some  part  thereof,  be  duly  waived. 

When  to  be  made  up  and  signed.  Sec  5333.  The  clerk  shall  make 
up  such  record  in  each  cause  in  the  vacation  next  after  the  term  at 
which  the  same  was  determined  ;  and  the  presiding  judge  of  the  court 
shall,  at  the  next  term  thereafter,  subscribe  the  same. 

(a)  The  signature  of  the  presiding  judge  is  not  essential  to  the  va- 
lidity of  the  record.     Oshum  v.  State,  7  O  (1  pt.)  212. 
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What  mtvil  go  int>  tiie  record.  Sec.  5334.  The  recnrd.s  shall  be  made 
up  fr>m  the  |>etitioii,  the  process,  tiie  return,  pleadings  subsequent 
thereto,  reports,  verdicts,  orders,  judgments,  and  all  tnaiorial  acts  ami 
proceedings  of  the  court;  but  if  the  items  of  an  account,  or  the  copies  of 
papers  attached  to  the  pleadings,  are  voluminous,  the  court  may  order 
the  record  to  be  made  by  abbreviating  the  same,  or  inserting  a  perti- 
nent description  thereof,  or  by  omitting  them  entirely,  and  evidence 
mutt  not  be  recorded. 

(o)  A  record  is  the  history  of  a  cause  from  its  commencement,  the 
issuing  of  the  writ,  until  final  judgment  is  rendere<l.  Noble  v.  HJieAtrer, 
6  O.  426,  427. 

(6)  A  record  is  made  up  of  judicial  proceedings  for  the  purpose  of 
preserving  the  evidence  of  what  was  transacted.  If,  in  making  up 
this  record,  the  clerk  omit  any  material  fact,  which  papers  on  file,  or 
entries  on  the  minutes  or  journals,  show  to  have  existed,  such  omis- 
sion can  not  prejudice  the  party  further  than  to  put  him  to  the  incon- 
venience of  hunting  up  the  proofs ;  and  as  the  record  is  but  an  au- 
thorized copy  of  originals,  such  originals  are  evidence  wherever  such 
reconled  copy  would  be. 

When  transcripts  certified  from  inferior  to  superior  court**  are  pTund 
defective,  it  is  not  uncommon  to  allege  diminution  oj  the  rec>rd,  and 
issue  process  to  such  inferior  court  for  a  more  complete  record,  for- 
merly called  a  certiorari,  to  supply  a  complet  record,  which  writ  is  abol- 
ished, and  an  order  substituted  in  its  stead.  In  such  case,  the  omittetl 
fact,  if  found  in  proper  form,  is  addeil  to  the  record,  and  certified  by 
the  inferior  court  as  a  part  of  it  MUcliell  v.  Eyster,  7  O.  (1  pt.)  257, 
258;  Cochran  v.  Jjoring,  17  O.  40i>,  432;  Newman  v.  CineiiuuUi,  18 
O.  323,  331 ;  Sutdiffe  v.  State,  18  O.  469;  Morgan  v.  BumeU, 
id.  535. 

(r)  But  entries  in  d(x;kets  or  calenders  not  require<l  by  law  to  be 
kept,  and  entries  made  by  the  judge  on  his  docket,  are  not  evidence 
of  what  they  contain,  but  are  the  mere  statements  of  the  persons  mak- 
ing them.     Moore  v.  Brown,  10  O.  198. 

(d)  What  shall  constitute  the  record  of  a  case  is  regulated  by  stat- 
ute, and  any  paper  the  statute  authorizes  to  become  part  of  the  record 
may  be  made  part  thereof  without  an  express  order  of  the  court  t<> 
that  effect.     Smith  v.  Board  of  Edueation,  27  O.  S.  44. 

Other  papers  only  become  part  of  the  record  when  ma<ie  so  by  oi^ 
der  of  the  court. 

(«)  A  reviewing  court  on  error  has  no  control  of  the  records  of  the 
court  below,  and  can  not,  therefore,  make  any  correction  or  change 
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therein,  but  such  corrections  or  changes  must  be  sought  in  the  court 
where  the  record  is  made.     Ih. 

This  will  apply  to  matters  of  substance,  but  an  obvious  clerical  error 
may  be  corrected,  or  disregarded,  or  read  as  it  should  be. 

(/)  The  order,  decrees,  and  minutes  of  the  Court  of  Common 
Pleas  in  those  cases  in  which  no  final  record  is  made,  or  is  required  to 
be  made,  are  legal  evidence  and  matter  of  record,  if  the  court  was  in 
the  exercise  of  its  legitimate  power  and  authority.  State  v.  Dawson. 
6  O.  251,  253. 

Courts  to  cause  records  to  be  completed.  Sec.  5335.  When  the  ju- 
dicial acts  or  other  proceedings  of  any  court  have  not  been  regularly 
brought  up  and  recorded  by  the  clerk  thereof,  such  court  shall  cause 
the  sam.e  to  be  made  up  and  recorded  within  such  time  as  it  may  di- 
rect ;  and  when  they  are  made  up,  and,  upon  examination,  found  to 
be  correct,  the  presiding  judge  shall  subscribe  the  same. 

No  record  to  be  made.  When  the  action  has  been  dismissed  without 
prejudice  to  a  future  action,  as  provided  in  section  5314,  no  record  is 
to  be  made,  nor  in  any  action  in  which,  in  open  court,  at  the  term  at 
which  the  final  order  or  judgment  is  made,  both  parties  declare  their 
agreement  that  no  record  shall  be  made  (section  5337),  but  in  actions 
dismissed  without  prejudice  to  a  future  action,  the  clerk  shall  make  a 
complete  record  of  the  proceedings  upon  being  paid  therefor  by  the 
party  requesting  it.     §  5338. 

After  final  judgment,  subsequent  proceedings  are  not  entered  as  part  of  the 
complete  record,  but  are  entered  upon  the  clerk's  execution  docket,  where 
the  case  is  numbered,  as  in  the  appearance  docket,  and  according  to  the 
number  of  the  execution  ;  and  the  sheriff  also  keeps  a  cash  book,  and 
for  executions  directed  to  him  from  other  counties,  a  foreign  execution 
docket. 

Execution  docket  and  entries  upon  the  same.  Sec.  5423.  The  clerk  of 
the  Court  of  Common  Pleas  shall  enter  upon  the  execution  docket  the 
names,  in  full,  of  the  parties  to  the  cause  in  which  an  execution  is 
issued,  the  number  of  the  cause  upon  the  appearance  docket,  the  num- 
ber of  the  execution,  the  date  of  its  issue,  the  amount  of  the  judgment, 
the  costs  due  each  person  or  officer,  the  time  when  the  judgment  was 
rendered,  and  the  date  of  the  return,  and  the  return  shall  be  recorded 
therein  in  full. 

Lidex  to  execution  docket.  Sec.  5424.  The  clerk  shall  keep  an  index  to 
the  execution  docket,  showing,  in  separate  columns,  the  names  of  all  the 
parties  against  whom,  and  in  whose  favor,  an  execution  has  been  issued, 
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the  nnmber  of  the  execution,  aud  the  number  of  the  cause  upon  the 
uppearance  ducket. 

Proctedingt  tchen  order  of  mle  wued  in  en*e  not  on  the  trial  docket 
Rbc.  5425.  When  an  order  of  sale  is  issuetl  in  a  case  not  on  the 
trial  d(x:ket,  the  clerk  s'hall  enter  it  on  the  execution  docket,  and  enter 
the  subsequent  pnxx^edings  had  in  pursuance  thereof,  in  the  same 
rananer  that  exocution^^  and  proceedings  thereon  are  entered ;  when  a 
Side  of  rcnl  estate  is  made  in  pursuance  of  such  order,  it  shall  be  con- 
firmed in  all  respects  as  sales  on  executions  are  confirmed  ;  and  after  the 
sale  the  officer  shall  be  governed  in  all  respects  by  the  law  relating  to 
sales  on  execution. 

(a)  A  case  is  n^t  to  be  placed  on  the  trial  docket  by  the  clerk  in 
which  nothing  remains  to  be  done  except  to  execute  an  order  for 
the  sale  of  real  or  personal  property,  and  t)  distribute  the  proceeds  aa 
directed  by  the  order ;  and  if  it  becomes  necessary,  the  cause  may  he 
redocketed,  on  the  application  of  either  party,  whereupon  it  shall  stand 
in  all  respects  as  if  it  had  remained  on  tiie  docket  Cases  in  all  stages 
bear  the  appearance  docket  number.     §  5132. 

Rettcring  tte^troyed  records.  (Sup.,  p.  346,  §§  5339a,  b,  c,  d,  e.) 
Sec.  5339.  The  clerk  shall  keep  an  index,  direct  and  reverse, 
of  all  judgment),  bynames  of  parties  alphabetically  arranged,  showing 
in  separate  columns  the  name  of  the  judgment  debtor,  the  name  of  the 
judgment  creditor,  the  amount  of  the  judgment,  and  the  year  and  term 
when  it  was  rendered,  the  page  of  the  journal  on  which  it  is  entered, 
the  volume  and  page  of  the  final  record,  the  number  of  the  suit,  the 
number  and  the  time  of  issue  of  the  executiou  aud  satisfaction  thereof, 
when  it  appears  to  have  been  made.  Applies  to  justices  and  mayors. 
83  V.  207. 

(Section  1255  repealed.     83  v.  39.) 

(a)  A  judgment  ceases  to  bo  living,  that  is,  becomes  dormant,  and 
will  require  to  l)e  revived  l>efore  execution  can  be  issued  upon  it,  if  no 
executiou  be  sued  out  w'llh'm  five  years  from  tiie  date  of  the  judgment, 
or  if  five  years  intervene  between  the  date  of  the  last  execution  issued 
onsuch  jugdment  and  the  time  of  suing  out  another  execution  thereon, 
and  such  jud&,ment  l>ecome:i  dormant  and  ceases  to  operate  as  a  lien 
\ipon  the^ands  of  the  judgment  debtor.     §  5380. 

But  this  section  does  not  apply  to  a  decree  (judgment)  fur  the  sale 
of  specific  property.     Beawnont  v.  Herriek,  24  O.  S.  445. 

Sheriff's  foreign  exeexdion  docket,  what  to  be  copied  in.     Sec.  1212. 
There  siiall  be  kept  in  the  office  of  the  ahcrifi*  of  each  county  of  the 
9 


130  CODE  PRACTICE  AND  PRECEDENTS. 

state  a  foreign  execution  docket,  to  be  furnished  at  the  cost  of  the  county, 
in  which  docket  the  sheriff  or  coroner  shall,  on  the  receipt  by  him  of 
any  execution,  order  of  sale,  or  other  process  issuing  from  any  court 
of  any  couniy  of  the  state,  other  than  that  in  which  he  resides,  make 
any  entry  of  the  dnte  of  such  writ,  when  received  by  him,  from  what 
court  and  county  issued,  the  date  and  amount  of  judgment  or  decree  ; 
also  copy  in  such  boak  the  full  description  of  the  property  and  real 
estate  Avhich  lie  levies  upon  or  offers  for  sale,  the  same  as  is  indorsed 
upon  or  contained  in  said  writ ;  also  copy  into  said  book  his  return  on 
such  writ,  when  he  makes  the  same,  including  the  bill  of  costs;  and 
shall,  for  the  use  of  the  pers;)n3  entitled  to  the  same,  retain  all  fees  due 
in  such  cases  to  residents  of  his  county,  and  pay  the  same  over  on  de- 
mand to  such  persons,  and  shall  make  a  direct  and  reverse  index  of 
each  case  so  entered  ;  and  such  entries  so  made  shall  be  notice  to  sub- 
sequent purchasers  and  creditors  of  the  matters  contained  therein. 

Sheriff's  cash  book — WJiat  to  enter  in  cash  booh.  Sec.  1214.  There 
shall  be  kept  in  the  office  of  the  sheriff  a  cash  book,  to  be  furnished  jit 
the  cost  of  the  county,  in  which  book  the  sheriff  or  coroner,  on  receipt 
by  him  of  any  money,  in  his  official  capacity,  sl:all  make  an  entry  of 
the  date  and  amount  of  the  same,  the  title  of  the  cause,  the  name  and 
number  of  the  writ  or  process  on  which  received  ;  and  if  received  on 
sale  of  real  estate  in  partition  or  otherwise,  where  tlie  sale  has  been  for 
part  cash,  and  notes  and  other  evidences  of  indebtedness  are  taken 
for  part  of  the  purchase-money,  he  shall  make  an  entry  on  said  cash  . 
book  of  the  date,  number,  and  amount  of  said  notes  so  taken  by  him. 

(a)  Such  books  or  dockets  are  to  be  kept  in  the  sheriff's  office,  open 
to  the  inspection  of  all  persons  for  a  fee  of  twelve  and  one-half  cents,  and 
are  to  be  delivered  to,  and  kept  by,  successors  in  office,  without  muti- 
lation, as  public  property.     §§  1215,  1216,  1213. 

Complete  Record. 
[Form  112.    §§  5332-533G,  5338.] 
John  Doe,  Plaintiff,  "j 

^«,  — •]   .,,     T  u    '''t  A   TT     r,  i  Civil  Action, 

•lohn  Smith,  John  Jones,  and  Hugh 

Evans,  Defendants.  J 

Pleas  continued  and  held  at  the  court-house  in ,  within  and  for  the 

county  of ,  in  the Judicial  District  [or,  Circuit]  of  the  Court 

of  Common  Pleas  [or,  of  the  Circuit  Court]  of  the  State  of  Ohio,  bpforc 

the   Honorable  ,  judge  of  said   court,  of  the  term  of   [October], 

to  wit,  on  the day  of  [November],  \_(iate  of  final  judgment],  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and . 

Be  it  remembered  that,  heretofore,  to  wit,  on  the day  of  —  ,  in 
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the  yearof  our  Lord  one  thousand  oigiit  hundred  and .John  Doe  6  led 

tn  the  clerk's  office  of  the  B»id  Court  of  Common  Pleas  the  following  pe> 
tition  against  John  Smith.  John  Jones,  and  Hugh  Evans,  to  wit: 

Petition. 

[  IIer$  copy  tJit  petition.  It  is  best,  in  order  to  make  a  neat  and  compact  record,  tn 
jmit  the  caption,  at  fea-ft  after  the  recording  of  the  petition,  of  every  paper  recorded, 
•Kf  eapti'tn  having  served  its  purpose  of  identifying  such  papers.^ 

PRF.CIPE. 

And,  at  the  same  time,  said  John  Doe  filed  the  follonlng  precipe,  in  the 
wordd  and  figures  following:     [Here  copy  t/ie  precipe,  omitting  the  caption  ] 

«  SCMVONS. 

AuJ  thereupon  a  summons  in  the  following  words  and  figures  was  issued 
in  said  cause  indorsed  as  follows:  [^llere  copy  the  summons  and  ind^irsrment 
upon  it.  3 

Sokriff's  RETtrnif. 

And  afterward,  on  the  day  of ,  a.  n.  J 8 — ,  the  sheriBT  of  said 

county  returned  said  summons  to  the  clerk  s  office  in  said  county,  which 
r«'turn  is  as  follows:  \_IIcre  copy  the  sheriff s  returi\.'\  \lf  more  than  one  svmr 
tnont  is  issued  to  the  sheriff  of  the  same  or  other  counties  ff  the  state,  they,  urith  ths 
returns,  must  also  be  recorded  in  tfidr  order,  as  above  indicated.  ] 

ArriDAViT  Koa  Attachiiixt. 

And,  on  the day  of ,  a  ».  18 — ,  the  following  affidavit  to  obtain 

an  order  for  the  attachment  of  the  property,  etc.,  of  the  defendants,  — , 
, ,  was  filed  in  said  clerk's  office,     [flier*  copy  afftdavit."] 

UXOERTACINO    FOR    ATTACnXENT. 

And,  on  the day  of ,  a.  d.  IS — ,  the  following  undertaking  to 

obtain  such  order  of  attachment,  vtm  entered  into  and  given.  [  Here  copy 
undertaking,  with  indorsements  of  approval  of  same,  etc."] 

OrOSB  op  ATTACnMEKT. 

And  thereupon, 'on  the day  of ,  a.  d.  18 — ,  the  following  order 

of  attachment  was  issued  in  »:ii«l  cause:  [^ffere  copy  the  order  of  attachment, 
etc.l 

NoTK. — The  clerk  will  thus  pruceed  tu  record,  in  their  regular  order,  al) 
pleadings,  writs,  and  returns  of  samo;  all  nffidavita  and  underlakinga  requisite 
to  obtain  such  writs;  all  motions  filed  in  the  onu^o,  and  all  the  journal  cntrief, 
down  to  and  includin?  the  final  judgment,  or  ordt»r.  But  no  evidence,  either 
in  the  form  of  affidavits,  depositions,  writings,  documents,  or  otherwise,  is  to  be 
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recorded — not  even  biiLi  of  exceptions  (unless  tiie  party  require  it) — which  are 
Bimply  to  be  filed,  and  only  the  journal  entries  of  their  allowance  and  signing 
go  into  the  complete  or  final  record.    §  5302. 

With  the  final  judgment,  or  order,  the  complete  record  closes : 

II.  Y.,  Presiding  Judge. 

Attestation  and  Certificate  of  Record. 

[Form  113.] 

The  State  of  Ohio, County,  ss. 

I  hereby  certify,  that  the  foregoing  is  truly  taken  and  copied  from  the 
records  and  proceedings  of  the  Court  of  Common   Pleas,  within  and  for 

said  county  of . 

In  testimony  whereof  I  do  hereto  subscribe  my  name  and  affix  the  seal 

of  said  court,  this day  of ,  a.  d.,  18 — , 

J.  L.,  Clerk  of  the  Court  of  Common  Pleas  of County. 

(a)  The  above  form  and  the  following  one,  114,  were  held  to  be  suf- 
ficient by  the  Supreme  Court  of  the  United  States  in  Ferguson  v.  liar- 
wood,  7  Cranch,  408,  where  it  was  specially  objected  to  the  foregoing 
form,  that  it  did  not  purport  to  be  a  full  copy  of  tho  record  of  all  the 
proceedings  in  the  case. 

When  presiding  judge's  certificate,  in  addition,  is  requisite.  Tlie  act  of 
Congress  of  May  26,  1790,  provides:  "That  the  records  and  judicial 
proceedings  of  the  courts  of  any  state  shall  be  proved  or  admitted  in 
any  court  within  theUnited  States,  by  the  attestation  of  the  clerk,  and 
the  seal  of  the  court  annexed,  if  there  be  a  seal,  together  Avith  a  cer- 
tificate of  the  judge,  chief  justice,  or  presiding  magistrate,  as  the  case 
may  be,  that  the  said  attestation  is  in  due  form."  And  by  the  second 
section  of  a  supplementary  statute,  passed  March  27,  1804,  all  the  pro- 
visions of  the  statute  of  1790  are  made  to  "  upply  as  well  to  the  public 
acts,  records,  judicial  proceedings,  and  courts  of  the  respective  territories 
of  the  United  States,  and  countries  subject  to  the  jurisdiction  of  the 
United  States,  as  to  the  public  acts,  etc.,  of  the  several  states. 

(J))  If  such  complete  record  is  to  be  used  as  evidence  within  the  state, 
the  judge's  certificate  is  not  necsssory,  though  if  required  for  any  pur- 
pose in  a  federal  court  within  the  state,  it  may  be  safe  to  have 
the  judge's  certificate.  Such  certificate  is  easily  obtained,  and  will 
prevent  objection  on  that  ground.  When  a  question  can  be  prevented 
from  arising  in  a  case  by  doing  something,  or  embodying  a  statement  in  a 
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pleadirig  or  entry,  Mich  thing  ehoidd  altvays  be  done,  or  sucli  $tatement  made, 
(U  ii  may  mve  much  delay,  labor,  and  luuard. 

(c)  Without  such  judge's  certificate,  in  addition  to  that  of  the 
clerk,  such  record  is  not  competent,  or  admissible  in  evidence  in  the 
courts  of  another  state,  whether  state  or  federal  courts.    9  Cranch,  122. 

(d)  If  the  court  have  no  seal,  that  fact  must  be  stated  in  the  cer- 
tificate of  the  clerk  or  judge. 

Judge's  Certificate. 

[Form  114.] 

I, ,  presiding  judge  of  the  Court  of  Common  Pleas,  vrithin  and  for 

the  county  of ,  and  State  of  Oliio,  do  certify  that  J.  L.  is  clerk  of  said 

court,  und  that  his  attestation  aforesnid  is  in  duo  form  of  law. 

This day  of , ,  a.  p.  IS — . 

II.  Y.,  Presiding  Judge  of  the  Court  of in  and  for Co.,  O. 

(a)  It  is  not  necessary  to  authenticate  the  .signature  of  such  judge, 
or  that  he  is  .such.  The  act  <»f  Congri'.«<s  does  not  require  it;  and 
Congress  is  vested  with  power  to  declare  what  shall  Ikj  requisite  to  ren- 
der such  records  comjxjtent  evidence.  A  certificate  of  the  clerk  that 
such  judge  is  judge  is  unnecessary  and  a  mere  nullity. 

(b)  The  clerk's  certificate  to  the  record  of  a  federal  court  renders  it 
competent  evidence  in  all  courts,  state  as  well  as  federal,  without  the 
certificate  of  the  judge.  It  is  only  state  and  not  federal  courts  that 
are  mentioned  iu  the  act  of  May  26,  1790. 
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CHAPTER  X. 

EXECUTION. 

When  execution  may  issue.  An  execution  may  issue  so  soon  as  final 
judgment  is  rendered  in  a  cause,  or  upou  the  entry  of  an  order,  spe- 
cially awarding  execution  for  what  is  specified  therein,  whether  the 
final  or  complete  record  be  made  up  or  not.  And  when  the  party  en- 
titled to  have  the  execution  issued  has  not  done  so,  or  the  execution 
issued  at  his  instance  has  not  been  satisfied  as  to  costs,  execution  may 
issue  as  follows : 

Sec.  1321.  {Sup.,  p.  86.)  When  the  party  recovering  neglects 
to  sue  out  execution  immediately,  or  after  such  execution  has  been  re- 
turned without  satisfaction  of  costs,  the  clerk  may,  for  his  own  benefit, 
or  shall,  at  the  instance  of  any  person  entitled  to  fees  in  the  bill  of 
costs,  taxed  against  either  party,  issue  against  the  party  indebted  to 
such  clerk  or  other  person,  for  such  fees,  whether  plaintiff  or  defend- 
ant, an  execution  to  compel  the  party  to  pay  his  own  costs,  in  the  fol- 
lowing form,  to  wit: 

[Form  115.] 

The  State  of  Ohio, County-,  ss. 

To  the  Sheriff  of County,  Greeting: 

Whereas,  in  a  certain  civil  action  lately  prosecuted  in  the Court 

of County,  wherein was  plaintiff  and  was  defendant,  the 

costs  *  of  said were  taxed  at dollars, cents.     You  are  there- 
fore commanded,  that  of  the  goods  and  chattels,  or  for  the  want  of  goods 

and  chattels,  of  the  lands  and  tenements  of  the  said ,  in  your  county, 

you  cause  to  be  made  the  costs  aforesaid,  with  interest  thereon  from  the 

day  of ,  A.  n.  18 —  [the  date  of  the  Judgment],  until  paid,  and  costs 

that  may  accrue.     And  if  you  shall  levy  and  make  said  costs  and  inter- 
est, do  you  have  the  same  before  the  Court  of County,  within 

sixty  days  from  the  date  hereof,  to  render  unto  the  persons  entitled  to 
the  same;  and  have  you  then  and  there  this  writ. 

Witness  my  hand,  and  the  seal  of  the court,  this day  of , 

A.  D.  18—. 

[seal.]  a.  B.,  Clerk. 

(a)  The  former  statute  required  the  order  of  the  court  to  authorize 
issuing  an  execution  for  costs,  but  this  requirement  is  omitted  in  the 
present  statute.     Under  the  former  statute,  a  general  and  standing 
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onler  of  the  Court  of  Common  Pleas,  directing  the  clerk  to  issue  ex- 
ecution for  his  own  benefit,  tiiul  at  the  instunec  of  iiny  jMirson  entitled 
to  co!«t!},  will  auihorizi;  thu  clerk,  without  nny  Hpeciiil  order,  to  issue 
such  execution.      Elliott  v.  Kllenj,  1 1  O.  30G. 

When  issued  at  the  instance  of  a  j)er?on  other  than  the  clerk,  a 
precii>e  for  such  execution  should  he  filed  before  tlie  writ  issues. 

(6)  Intereift  on  the  plaintifTs  co!»t"<,  which  are  carried  into  his  judg- 
ment, is  authorized,  but  not  on  accruing  cost^  incurred  by  him,  but  not 
l>aid.  This  has  been  the  law  of  Ohio  exeept  fi)r  the  two  years  from 
1«52  to  1854,  inclusive.     EmmiU  v.  lirophj,  42  O,  S.  82,  91,  93,  94. 

(e)  Every  party  is  liable  for  the  costs  he  makes  in  a  cause. 

8ec.  1322.  {Sup.,  p.  86.)  In  all  transcripts  given  by  justices  of  the 
peace,  the  costs  of  each  party  shall  be  slated  and  set  forth  sejMirately; 
and  in  all  causes  taken  from  the  Common  Pleas  C\)urt  to  the  Circuit 
Court,  on  error  or  appeal,  the  clerk  of  the  C.)mmon  Pleas  CouH  shall 
certify  to  the  Circuit  Court  the  costs  of  each  party  separately ;  and 
the  clerk  of  the  Circuit  Court,  in  like  manner,  s'.iall  certify  in  the 
mandate  to  the  Common  Pleas  Court,  for  execution,  the  costs,  in  the 
Circuit  Court,  of  each  party  separately;  and  the  costs  of  the  losing 
party  in  the  Circuit  Court,  as  well  as  the  costs  of  the  successful  party, 
shall  be  collected  by  process  from  the  Common  Pleas  Court  in  the 
manner  prescribed  in  section  1321,  excepting  cost.*,  the  collection  of 
which  ii  providetl  for  in  the  next  section.     §  1323. 

How  coda  entered  in  juiljmcnt  and  on  record — Plaintiff  can  rut  reUa*e 
coets  due  to  otliers,  carried  into  his  judgment  Sec.  1319.  (^Sup. ,  p.  85. )  On 
the  rendition  of  judgment  in  any  cause,  the  costs  of  the  party  recov- 
ering, together  with  hia  debt  or  damages,  sliall  Ih)  carried  into  his 
judgment;  and  the  costs  of  the  party  again.st  whom  judgment  is  ren- 
«lered  shall  bo  stated  in  n  separate  clause  of  the  record  or  docket  entry  ; 
but  no  party  in  whoso  favor  judgment  for  costs  has  been,  or  may  here- 
after be  rcudered  in  any  c;iuse,  shall  have  power  to  release,  satisfy,  or 
discharge,  in  whole  or  in  part,  any  of  such  costs,  unless  the  same  shall 
liuvo  U'en  previously  paid  by  such  party  to  the  clerk  of  the  court,  or 
to  the  |Krson  entitled  thereto,  or  the  sxinio  shall  have  been  legally 
assigned  or  transferred  t>  sueh  i)arty  by  the  person  or  persims  in 
whose'  name  or  names  such  costs  stand  taxed  upon  the  reconl  or 
docket. 

(a)  The  party  recovering  can  not  have  included  in  his  judgment 
the  c  ists  made  by  the  adverse  ])nrly,  and  if  so  included,  the  judg- 
ment as  to  such  costs  will  bo  revcrscil  on  error.  Rutaell  v.  OUa,  31'  O. 
S.  293. 
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Indorsement  on  execution  of  costs  of  party  condemned,  and  koto  made. 
Sec.  1320.  The  clerk,  or  justice  of  the  peace,  issuing  execution  for 
such  judgment  as  aforesaid,  shall  indorse  thereon  the  amount  of  the 
costs  of  the  party  condemned ;  which  costs  shall  be  collected  by  the 
officer  to  whom  such  writ  is  directed,  in  the  same  manner  and  at  the 
same  time  in  which  the  judgment  mentioned  in  the  execution  is  col- 
lected. 

Costs,  execution  for,  and  form  of.  Sec.  1323.  (*Sttp.,  p.  86.)  The  costs 
adjudged  against  either  party  on  continuances,  amendments,  or  under 
any  special  rule,  may  be  collected  at  any  time  after  judgment  or  order 
of  court  awarding  such  costs,  by  process,  to  be  issued  from  the  court 
w'herein  such  judgment  or  order  is  made ;  which  process  shall  be  in 
the  form  prescribed  in  section  1321,  with  the  following  alteration: 
After  the  asterisk  (*),  instead  of  the  word  "  of,"  these  words  shall  bo  in- 
serted: "adjudged  against  the  said  — ^ — ,  on  continuance;"  [or, 
"amendment,"  or  othenvise,  as  the  case  may  &e]  ;  and  if  the  special  rule 
for  payment  of  costs  be  in  the  Circuit  Court,  the  writ  shall  be  so  al- 
tered as  to  make  it  returnable  to  that  court. 

Applies  to  costs  in  all  causes.  Sec.  1324.  In  all  causes  heretofore 
prosecuted  or  ^low  pending  in  any  of  the  courts  of  this  state,  in  Avhich 
the  costs  have  been  or  may  be  taxed  and  entered  agreeably  to  tlie 
foregoing  provisions,  the  same  may  be  collected  by  the  process  herein 
provided. 

Itemized  bill  of  costs  to  be  made  and  filed  by  clerk.  Sec.  1266.  The 
clerk  shall,  in  every  case,  immediately  on  the  rendition  of  judgment, 
make  out  and  file  witli  the  papers  in  the  cause  an  itemized  bill  of  his 
costs  therein,  including  the  judgment;  and  lie  shall  not  issue  an  ex- 
ecution in  any  cause  for  the  costs  of  himself  or  of  any  other  officer, 
or  receive  any  costs  for  himself  or  any  other  officer,  unless  an  item- 
ized statement  has  been  rendered  as  required  by  law. 

Execution,  how  issued  and  directed.  Sec.  5372.  An  execution  is  a 
process  of  the  court,  issued  by  the  clerk,  and  directed  to  the  sheriff 
of  the  county  ;  and  executions  may  be  issued  to  the  sheriffs  of  differ- 
ent counties  at  the  same  time. 

Kinds  of  execution.     Sec.  .5373.  Executions  are  of  three  kinds : 

1.  Against  the  property  of  the  judgment  debtor,  including  orders 
of  sale. 

2.  Against  the  person  of  the  judgment  debtor. 

3.  For  the  delivery  of  the  possession  of  real  property ;  in  which 
case  the  writ  shall  contain  a  specific  description  of  the  property,  and  a 
command  to  the  sheriff  to  deliver  the  property  to  the  person  entitled 
thereto ;  and  the  writ  may  also  require  him  to  make  the  damages  re- 
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covered  for  withholding  the  possession,  and  costs,  or  costs  alone,  out 
of  the  pn>perty  of  the  person  who  so  withholds  the  p  jssession. 

Style  of  proecM.     Sec.  4954.   Process  shall  be  under  the  seal  of  the 

court  from  which  it  issues,  be  styled  *'  The  State  of  Ohio, County," 

be  signed  by  the  clerk,  and  bear  date  the  day  it  is  actually  issued. 

(a)  Execution  without  the  seal  of  the  court  is  void.  Boal  v.  Kiivj, 
6  0.  11. 

(b)  Process  bearing  proper  test,  signed  by  deputy  clerk,  is  sufficient, 
though  more  technically  correct  for  the  deputy  to  sign  for  lib  principal. 
Walker  v.  Bank  of  CirdevUle,  15  O.  288. 

(c)  A  slight  impression  upon  process,  after  the  lapse  of  many  years, 
is  presumed  to  be  a  seal.     Heighoay  v,  Pendleton,  15  O.  735. 

And  when  a  judgment  obtained  upon  unsealed  process  is  re- 
vived without  objection,  the  want  of  a  seal  does  not  impair  its  valid- 
ity.    Id. 

When  a  defendant  appears  to  the  action,  it  renders  a  summons  un- 
nece.«sary,  as  (he  object  of  a  summons  is  only  to  clfcct  the  appearance 
of  the  defendant. 

Property  fubjeel  to  levy  and  sale.  Sec.  5374.  Lands  and  tenements, 
including  vested  interests  therein,  and  permanent  leasehold  estates  re- 
newable forever,  and  g<x)ds  and  chattels,  not  exempt  by  law,  shall  ha 
subject  to  the  payment  of  debts,  and  shall  be  liable  to  be  taken  on  ex- 
ecution and  sold  as  hereinafter  provided. 

Vie  command  and  indor»emenl  of  the  writ  of  execution.  Sec.  5381. 
The  writ  of  execution  against  the  property  of  the  judgment  debtor, 
issuing  from  any  court  of  record,  shall  command  the  officer  to  whom 
it  is  directed,  that  of  the  goods  and  chattels  of  the  debtor  he  cause  to 
be  made  the  money  specified  in  the  writ,  and,  for  want  of  goods  and 
chatteb,  that  he  cause  the  same  to  l)c  made  of  the  lauds  and  tene- 
ments of  the  debtor;  but  an  execution  issued  on  a  judgment  rendered 
against  a  partnership,  by  its  firm  naiie,  shall  operate  only  on  the 
partnership  pro{)crty;  and  the  exact  amount  of  the  debt,  damages, 
and  costs  for  which  the  judgment  is  entered  shall  be  indorsed  oo  the 
execution. 

(a)  A  decree  ifi  chancery,  in  the  supreme  court  of  the  county, 
was  remanded  to  the  Common  Pleas  for  exccutitm,  and  the  clerk  i>f 
that  court  issued  merely  a  certified  transcript  of  the  decree,  containing 
no  description  of  the  land,  except  by  reference  to  other  parts  of  the 
record,  and  it  was  held  that  a  sale  made  upon  such  writ  was  not  void, 
but  irregular,  and  that  it  was  rightfully  set  aside.  Rhonemus  y.  Cor- 
vrin,  9  O.  8.  366. 
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In  what  cases  no  preference  given  to  executions.  Sec.  5382.  When 
two  or  more  writs  of  execution  against  the  same  debtor  are  sued  out 
during  the  term  in  which  judgment  was  rendred,  or  within  ten  days 
thereafter;  and  when  two  or  more  writs  of  execution  against  the  same 
debtor  are  delivered  to  the  officer  on  the  same  day,  no  preference  shall 
be  given  to  either  of  such  writs;  but  if  a  sufficient  sum  of  money  be 
not  made  to  satisfy  all  executions,  the  amount  made  shall  be  dis- 
tributed to  the  several  creditors  in  proportion  to  the  amount  of  their 
respective  demands ;  in  all  other  cases  the  writ  of  execution  first  de- 
livered to  the  officer  shall  be  first  satisfied ;  and  the  officer  shall  in- 
dorse on  every  writ  of  execution  the  time  when  he  received  the  same ; 
but  nothing  herein  contained  shall  be  so  construed  as  to  affect  any 
I)referable  lien  which  a  judgment  on  which  execution  issued  has  on 
the  lands  of  the  judgment  debtor. 

(a)  An  execution  issued  on  a  judgment  rendered  in  another  county, 
though  during  the  term  of  the  court  in  the  county  where  the  lands 
lie,  if  levied  upon  the  same  duriug  the  term,  or  within  ten  days 
thereafter,  will  give  a  prior  lien  to  an  execution  issued  upon  a  judg- 
ment rendered  duriug  such  term. 

(6)  A  judgment  is  a  lien  upon  the  debtor's  lands  within  the  county 
for  five  years  from  its  rendition,  but  a  junior  judgment  by  execution 
and  levy  obtains  a  priority  over  a  senior  judgment  upon  which  no 
execution  has  been  issued  and  levy  made  within  a  year  after  its  rendi- 
tion. A  mortgage  is  a  Hen  from  the  time  it  is  left  for  record  in  the 
recorder's  office. 

In  Holliday  v.  Franklin  Bank,  16  O.  535;  Brazee  v.  Lancaster  Bank, 
14  O.  318,  it  was  held  that  when  there  is  a  senior  judgment  and 
no  levy  within  the  year,  a  junior  judgment  and  a  levy  within  the 
year,  which  gave  it  precedence  over  the  senior  judgment,  and  an  in- 
tervening mortgage  which  had  precedence  over  the  junior  judgment, 
the  lien  of  the  senior  judgment  should  prevail  over  both  the  other 
liens.  This  prevented  one  of  the  lien-holders  taking  the  fund  from 
another,  in  a  perpetual  round.  Such  mortgage  and  homestead  prevail 
over  the  senior  judgment.  §  5440.  Van  Thornily  v.  Peters,  26  O. 
S.  475. 

(c)  This  section  only  applies  to  liens  which  are  equal,  and  not  to 
cases  where,  upon  other  principle^,  one  party  has  a  preferable  lien. 
Patton  V.  Sheriff,  2  O.  395 ;  Waymire  v.  Staley,  3  O.  366 ;  Bank  v. 
Roosa,  13  O.  334. 

(d)  If  judgment  liens  be  equal,  and  executions  upon  both  be  issued 
aud  levied  upon  lands  within  the  county,  within  one  year  from  their 
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reoditioD,  neither  can  acquire  a  preference  over  the  other.     Northern 
Bank  v.  Boosa,  13  O.  334. 

Goods  and  cJiatitU  to  be  first  taken ;  for  want  thereof  lands  to  be  levied  on. 
8ec.  5383.  The  officer  to  whom  a  writ  of  execution  is  delivere<i  sh.ill 
proceed,  immediately,  to  levy  the  same  upon  the  gtMxls  and  cliattelsof 
the  debtor;  but  if  no  g(X)ds  and  chattels  can  be  found,  the  officer  fhull 
indorse  on  the  execution  the  words  "no  goods,"  and  forthwith  levy 
the  same  upon  the  lands  and  tenements  of  the  debtor  which  are  liable 
to  satisfy  the  judgment 

Wlien  officer  may  take  bond  for  their  delivery.  Sec.  5384.  When  a 
sheriff,  coroner,  or  other  officer  levies,  by  virtue  of  an  execution,  upon 
any  goods  and  chattels  which  afterward  remain  upon  his  hands  unsold 
for  want  of  bidders,  for  the  want  of  time  to  advertise  and  sell,  or  for 
any  other  reasonable  cause,  the  officer  may,  for  his  own  security,  take  of 
the  defendant  an  undertaking,  with  security,  in  such  sum  as  he  deems 
sufficient,  to  the  effect  that  the  property  shall  lie  delivered  to  the  offi- 
cer iiolding  an  execution  for  the  sale  of  the  same,  at  the  time  and 
place  appointed  by  such  officer,  either  by  notice  given  in  writing  to 
tlitr  defendant  in  execution,  or  by  advertisement  published  in  a  news- 
pa|HT  printed  in  tlie  county,  naming  therein  the  day  and  place  of  sale ; 
and  if  the  defendant  fail  to  deliver  the  goods  and  chattels  at  the  time 
and  place  mentioned  in  the  notice  to  him  given,  or  to  pay  to  the  officer 
holding  the  execution  the  full  value  of  such  goods  and  chattels,  or  the 
amount  of  the  debt  and  costs,  the  undertaking  shall  l>e  considered  as 
broken,  and  may  l>e  proceeded  on  as  in  other  cases. 

Notice  of  sale  of  goods  on  execution.  Sec.  5385.  The  officer  \tI)o 
levies  upon  goods  and  chattels  by  virtue  of  an  execution  issued  by  a 
court  of  record  shall,  before  he  proceeds  to  sell  the  same,  cause  public 
notice  to  be  given  of  the  time  and  place  of  sale,  for  at  least  ten  days 
before  the  day  of  sale,  which  notice  shall  be  given  by  adverti-«emeut 
published  in  a  ncwspaiwr  printed  in  the  county;  or,  if  n<»  newspaper 
is  printed  therein,  by  {rasting  advertisements  in  five  public  places  in 
thj  county,  two  of  which  shall  be  put  up  in  the  township  where  the 
Mile  is  to  be  held. 

(a)  The  newspaper  must  be  one  printed  in  the  English  language, 
that  being  the  legal  language  of  the  state.  Publication  in  any  other 
than  one  printed  in  the  English  language  must  be  authorized  or 
re<|uired  by  statute. 

Alias  execaiion  against  unsold  goods.  Sec.  5386.  When  goods  and 
chattels  levied  upon  by  execution  can  not  be  sold  for  want  of  bidders. 
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or  want  of  time,  the  ofBcer  who  makes  the  return  shall  annex  to  the 
execution  a  true  and  perfect  inventory  of  the  goods  and  chattels  re- 
maining unsold ;  and  the  plaintiff  in  such  execution  may  thereupon 
have  another  cxeciuion  issuetl,  directing  the  sale  of  the  property  levied 
upon  ;  but  such  goods  and  chattels  shall  not  be  sold  unless  the  time 
and  place  of  sale  be  advertis^'d  as  directed  in  the  preceding  section. 

(a)  When  property  easily  removable  is  seized  in  execution,  but  left 
in  the  possession  and  use  of  the  defendant,  a  delay  for  an  unreasonable 
time  to  ofler  the  property  for  sale,  with  the  sanctiim  and  assent  of  the 
plaintiff,  will  have  the  effect  of  postponing  such  levy  to  one  made 
upon  a  junior  execution.     Acton  v.  Knowles,  14  O.  S.  18. 

(6)  The  question  whether  the  delay,  if  any,  was  reasonable  or  un- 
reasonable, depends  on  the  circumstances  surrounding  the  parties  and 
the  property  seized  in  execution,  and  is  a  question  for  the  jury,  under 
the  instructions  of  the  court.     lb. 

(c)  A  writ  of  sale  under  this  section  presupposes  a  previous  valid 
levy  ;  but  when  there  is  a  mere  paper  levy,  which  is  void  (the  officer 
failing  to  possess  himself  of  the  property  by  levy  under  the  writ),  or 
when  there  has  been  a  valid  levy  which  has  become  fraudulent  and 
void  as  against  subsequent  creditors,  such  an  order  of  sale  is  inopera- 
tive as  against  subsequent  executions  actually  levied  on  the  property. 
Murphy  V.  iSwadener,  33  O.  S.  85. 

(d)  When  a  writ  of  sale  founded  on  such  void  levy  contains  a  clause 
authorizing  an  additional  le.vy  under  section  5388,  it  is  valid  as  nfi.fa. 
execution  only,  which  may  be  levied  upon  the  property  specified  in  the 
original  void  levy,  as  well  as  upon  other  property.     lb. 

(e)  Fieri  facias  (that  you  cause  to  be  made)  is  the  ordinary  execu- 
tion issued  upon  a  judgment  t)  be  levied  upon  the  debtor's  property. 
The  "writ  of  sale"  above  mentioned  is  the  writ  of  venditioni  exponas 
(that  you  expose  to  sale),  and  orders  the  ofRcer  to  sell  property  pre- 
viously levied  upon  by  him.  This  is  what  is  meant  by  a  vendi.  with  a 
fi.fa.  clause,  provided  for  in  section  5388. 

(J)  "Where  a  sheriff  levied  upon  a  growing  crop  of  wheat,  and  with 
the  consent  of  the  creditors,  but  without  an  order  of  court  authorizing 
a  private  sale,  agreed  to  sell  the  wheat  to  a  purchaser,  when  threshed, 
for  cash  on  delivery  at  a  warehouse,  and  did  deliver  the  same  in  pur- 
suance of  such  agreement  of  sale,  but  before  he  could  receive  the 
money  from  the  purchaser,  the  wheat  was  replevied  from  the  purchaser 
upon  a  chattel  mortgage,  after  condition  broken,  filed  subsequently  to 
the  levy  upon  the  growing  crop,  it  was  held  that  the  levy  still  sub- 
sisted, and  gave  the  execution  creditors  the  right  to  the  same  iu  prefer- 
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enco  to  the  subsequent  mortgagee.     Houk  v.  Condon,  40  O.  S.  569. 
fN?e  §  5387. 

Public  and  private  tale  of  goods  on  cxeculion.  Sec.  5387.  All  sales 
of  goods  and  chatteb  shall  be  at  public  auction  ;  but  the  court  from 
whicli  an  execution  or  order  of  sale  issues,  or  a  judge  thereof  in  vaca- 
tion, may,  on  good  cause  shown,  on  application  of  either  party,  and 
due  notice  to  the  adverse  party,  make  an  order  directing  the  sheriff, 
t.r  other  officer  holding  the  process,  to  sell  such  goods  and  chattels  at 
private  6;ile  for  cash,  specifying  the  time,  not  extending  beyond  the 
return  day  of  the  process,  duriug  uhich  such  sale  will  continue;  but 
before  such  private  sale  is  made,  the  court  shall  order  such  personal 
property  to  be  appraised  by  three  dislnterestecl  persons;  and  the  prop 
erty  shall  not  be  so  sold  for  less  than  two-thirds  the  appraised  value 
thereof 

Further  writ  ofexecuiion  may  direct  another  levy,  if  Viefirft  be  insufficient. 
Sec.  5388.  When  a  writ  is  issued  directing  the  saleof  property  previously 
taken  in  execution,  the  officer  who  issues  the  writ  shall,  if  requested 
by  the  person  entitled  to  the  benefit  thereof,  or  his  agent  or  att.>rney, 
add  thereto  a  command  to  the  officer  to  whom  tlio  writ  is  dirccte<l, 
that  if,  in  bis  opinion,  the  property  remaining  in  his  liands  not  sold  is 
insufficient  to  satisfy  the  judgment,  he  shall  levy  tiie  same  uixm 
lands  and  tenements,  goods  and  ciiattels,  or  either,  of  the  judgment 
debtor,  as  the  law  permits,  sufficient  tt  satisfy  the  debt. 

(o)  See  note  (e)  to  section  5386. 

Lands  to  be  appraised  before  sale  by  Viree  freeholders.  6i:c.  5389. 
When  execution  is  levied  upon  lands  and  tenements,  the  officer  who 
makes  the  levy  shall  call  an  inquest  of  three  disinterested  freeholders, 
who  shall  be  residents  of  the  county  where  the  lands  taken  in  execu- 
tion are  situate,  and  administer  to  them  an  oath  impartially  t^  ap 
praise  the  property  bd  levied  upon,  upon  actiml  view,  and  such  free- 
holders shall  f  )rthwith  return  to  such  officer,  under  their  hands,  an  es- 
timate of  the  real  value  of  the  property  in  money. 

(a)  In  directing  a  b:i1o  of  real  estate,  especially  where  a  title  is  to 
poM,  a  cburt  is  not  at  liberty  to  order  a  sale  without  appraisement, 
Wiles  V.  Baylor,  1  O.  509.  But  a  sale  made  to  one  nt)t  a  party  to  the 
notion,  without  appraisement,  vests  in  him  a  gotxl  title.  Allen  v. 
Parisli,  3  O.  187,  overruling  Patrick  v.  Ousterout,  1  O.  27. 

(6)  Where  there  are  two  executious  and  levies  of  the  same  date, 
and  an  appraisement  o:)  each,  and  a  second  apprais^-mcnt  on  one,  no 
valid  sale  can  bo  made  on  the  other  Ufx):!  such  second  appraisement. 
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Daniels  v.  McBain,  2  O.  S.  406,  408.  This  case  reversed  the  order 
confirming  the  sale,  and  was  prosecuted  by  the  judgment  debtor 
against  the  judgment  creditor. 

(c)  Where  the  appraisers  described  an  improved  lot  as  containing 
thirty  feet,  and  valued  it  at  ^260  per  front  foot,  which  description  was 
carried  into  the  advertisement  of  sale  and  return,  and  it  subsequently 
appeared  that  the  lot  was  only  twenty-seven  feet  front,  the  court  could 
not  modify  the  terms  of  the  sale,  and  deduct  from  the  aggregate  pur- 
chase-money the  price  paid  per  foot  front  for  the  deficiency.  Trust  Co. 
V.  Goodin,  10  O.  S.  557.  But  if  the  purchaser  had  been  actually 
misled  by  such  description,  and  bid  oflF  the  property  under  mistake  as 
to  quantity,  and  otherwise  would  not  have  bid  the  sum  he  did,  upon 
principle,  he  could  have  had  the  sale  set  aside  on  his  motion. 

(d)  The  return  of  the  sheriff  is  prima  facie  evidence  of  the  amount 
and  nature  of  the  appraisement.  On  petition  in  error  to  reverse  an 
order  of  confirmation,  it  can  not  be  assigned  for«error  that  the  findings 
of  the  court  were  contrary  to  the  evidence,  and  the  copy  of  the  ap- 
praisement deposited  with  the  clerk  can  not  be  considered  by  the  re- 
viewing court,  unless  embodied  in  a  bill  of  exceptions.  Wilson  v.  Scott, 
29  O.  S.  636. 

Copy  of  appraisement  to  he  deposited  with  clerk.  Sec.  5390.  When 
the  officer  receives  the  return  he  shall  forthwith  deposit  a  copy  thereof 
with  the  clerk  of  the  court-  from  which  the  writ  issued,  and  immedi- 
ately advertise  and  sell  such  real  estate,  agreeably  t  :>  the  provisions  of 
this  chapter. 

Extent  of  lien — Sale  for  debts  due  the  state  without  appraisement.  Sec. 
5391.  If,  upon  such  return,  it  appear  by  the  inquisition  that  two- 
thirds  of  the  appraised  value  of  the  lands  and  tenements  so  levied  upon 
is  sufficient  to  satisfy  the  execution,  with  costs,  the  judgment  on  whicli 
the  execution  issued  shall  not  operate  as  a  lien  on  the  residue  of  the 
debtor's  estate,  to  the  prejudice  of  any  other  judgment  creditor;  but  no 
tract  of  land  shall  be  sold  for  less  than  two- thirds  of  the  value  re- 
turned in  the  inquest;  and  nothing  in  this  section  contained  shall  affect 
the  sale  of  lands  by  the  state ;  but  all  lands,  the  property  of  individ- 
uals indebted  to  the  state  for  any  debt  or  taxes,  or  i:i  any  other  manner, 
except  for  loans  heretofore  authorized  by  the  legislature,  shall  be  sold 
without  valuation,  for  the  discharge  of  such  debt  or  taxes,  agreeably 
to  the  laws  for  such  case  made  and  provided. 

Property  of  certain  officers  to  be  sold  without  valuation.  Sec.  5392.  If 
the  property  of  a  clerk,  sheriff",  coroner,  justice  of  the  peace,  or* 
constable,  or  of  a  collector  of  state,  county,  municipal  corporation,  or 
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township  tax,  be  levied  on,  for  or  on  account  of  any  money  by  him 
collecte<l  or  received  in  his  official  capacity,  the  proj^rty  so  levie<l  on 
shall  l)c  sold  without  valuation. 

The  notice  of  the  sale  of  lands.  Sec.  5393.  I.<and8  and  tenements 
taken  in  execution  shall  not  be  sold  until  the  officer  cause-^  t)  be  given 
public  notice  of  the  time  and  place  of  gale  for  at  least  thirty  days  be- 
fore the  day  of  s:ile,  by  advertisement  in  a  newspaper  printed  and  of 
general  circulation  in  the  county;  or,  if  no  newspaper  is  printed  in  the 
county,  in  a  newspaper  of  general  circulation  therein,  and  by  putting 
up  an  advertisement  of  the  same  upon  the  court-house  door,  and  in 
five  oihet  public  places  in  the  ounty,  two  of  whicli  shall  be  in  the 
township  where  the  lands  and  tenements  are  situate ;  when  the  ad- 
vertisement is  made  in  a  newsfjaper  published  weekly,  it  shall  be  suffi- 
cient to  insert  it  in  five  consecutive  numbers  thereof,  but  if  there  is 
publislied  Iwth  a  daily  and  weekly  edition  of  the  newspajM^r  selecteil 
for  such  advertisement,  and  the  circulation  of  the  daily  in  the  county 
exceeds  that  of  the  weekly,  or,  if  the  lands  and  tenements  taken  in 
execution  are  situate  in  any  city  in  this  state,  and  there  is  published 
ly)tli  a  daily  ar.d  weekly  edition  of  the  newspaper  selected  for  such  ad- 
vertisement, and  the  circulation  of  the  daily  in  such  city  exceeils  that 
of  the  weekly,  it  shall  l)e  sufficient  to  publish  the  advertisement  in  the 
daily  once  a  week  for  five  consecutive  weeks  before  the  day  of  sale, 
each  insertion  to  be  on  the  same  day  of  the  week;  but  the  expense  of 
such  publication  in  a  daily  newspajx^r  shall  not  excee<l  the  cost  of  pub- 
lisliing  tlie  same  in  a  weekly  newspaper,  and  all  sales  made  without 
such  advertisement  shall  be  set  aside,  on  motion,  by  the  court  to  which 
the  execution  is  returnable. 

(a)  The  word  '*  city"  is  synonymous  with  "  municipal  corporation," 
as  usc<l  in  this  section. 

(6)  When  a  nows|)aper  is  printed  and  of  general  circulation  in  the 
county,  it  is  sufficient  for  the  sheriff  to  advertise  sjiles  ufwu  execution 
in  it,  and  it  is  not  required  that  he  should  put  up  notices  on  the  door 
of  the  court-house  and  at  other  places.     Fitch  v.  Duidap,  2  O.  78. 

(e)  In  computing  the  time  for  which  notice  of  the  salt-  should  l)c  ad- 
vertised, the  day  on  which  the  notice  was  first  publisheil  may  be  in- 
clude«l,vand  the  day  of  sale  must  be  excluded  and  when  the  notice  is 
published  in  a  daily  newspaper,  it  is  sufficient  if  the  first  publication 
l>c  thirty  days  before  the  day  of  sale.  Uagerman  v.  Saving  Aatodation, 
25  0.  S.  18G. 

(</)  When  notice  of  the  time  and  place  of  sale  by  a  sheriflT  is  ad- 
vertised for  thirty  days  l)efore  the  day  of  sale,  in  a  weekly  newspaper, 
it  is  no  objection  that  the  first  number  containing  the  notice  was 
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printed  and  published  in  advance  of  the  day  of  tlie  week  on  which  the 
publication  was  usually  made.      Wilson  v,  Scott,  29  O.  S.  636. 

Publication  of  notice  in  German  and  Bohemian  newspaper — Mistakes  in 
not  to  affect  validity  of  sale.  Sec.  5394.  In  any  county  in  which 
there  is  a  city  wherein  is  printed  and  published  a  newspaper  in 
the  German  language,  whicii  was  established  and  issued  before  the 
seventeenth  day  of  April,  one  thousand  eight  hundred  and  seventy- 
nine,  and  which  has  a  circulation  of  at  least  five  hundred  and 
fifty  copies  to  bona  file  subscribers  within  the  county,  the  notice 
required  by  the  preceeding  section  shall,  in  addition  to  the  publication 
therein  required,  be  published  in  such  newspaper  in  the  German  lan- 
guage, for  the  same  time,  and  in  the  same  manner,  if  tlie  appraised 
value  of  the  property  to  be  sold  exceeds  five  hundred  dollars,  and  if 
two  or  more  such  papers  are  printed  and  published  therein,  the  publi- 
cation may  be  in  either;  but  the  court  shall,  on  motion  of  the  defend- 
ant, and  may  without  motion,  for  good  cause,  dispeiise  with  such  pub- 
lication; and  in  any  county,  the  court  may,  if  it  deem  the  interests  of 
the  defendant  require  it,  direct  the  publication  of  the  notice  in  a  news- 
paper printed  in  the  Bohemian  language,  in  addition  to  the  publica- 
tion required  by  the  preceding  section ;  but  no  error  or  mistake  in 
translation,  or  in  any  publication  authorized  by  this  section,  shall  de- 
lay proceedings,  or  affect  the  title  of  property  sold ;  and  if  any 
such  error  or  mistake  occur  by  the  negligence  of  the  publisher,  he  shall 
not  be  entitled  to  compensation  for  the  publication. 

Return  of  the  ivrit  and  record  thereof — Part  of  the  record  of  the  court. 
Sec  5395.  The  sheriff  shall  indorse  on  the  writ  his  proceedings  thereon, 
and  the  clerk  shall  immediately,  upon  the  return  thereof,  record  at 
length,  in  the  execution  docket,  or  other  docket  provided  for  that  pur- 
pose, all  such  indorsements,  and  the  record  shall  be  held  to  be  a  part 
of  the  record  of  the  court. 

Duty  of  sheriff  where  money  tnade  without  sale  of '  real  estate.  Sec 
5396.  If  the  sheriff  collect  any  part  of  a  judgment  by  virtue  of  an 
execution  without  the  sale  of  real  estate,  he  shall  pay  the  same  to  the 
judgmeut  creditor,  or  his  attorney,  upon  demand  made  therefor  at  his 
office,  and  if  the  execution  be  fully  satisfied,  he  shall  return  it  within 
three  days  after  he  has  collected  the  money  thereon. 

Wlie7i  execution  to  be  relumed,  sixty  days.  Sec  5418.  The  officer  to 
whom  a  writ  of  execution  is  directed  shall  return  such  writ  to  the 
court  to  which  it  is  returnable  within  sixty  days  from  the  date  thereof. 

(a)  The  return  of  a  sheriff,  as  to  the  description  of  property  levied 
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upun,  oaa  not  be  amended  so  as  to  prejudice  other  liens  intervening 
between  the  time  of  levy  and  the  date  of  the  amendment ;  and  if  an 
anieudnieut  be  made,  the  Hen  of  the  levy  will  only  operate,  as  to  third 
fiersons,  from  the  time  of  amendment.  Trust  Co.  v.  Inmranee  Co.,  13 
O.  220. 

(6)  The  date  of  a  return,  indorsed  by  a  sheriff  on  a  writ  of  execu- 
tion issued  to  him,  is  not  conclusive  evidence  of  the  time  when  such 
writ  was  returned  by  him  to  the  court,  and  such  writ  may  be  returned 
to  the  court  when  in  session,  without  passing,  in  fact,  through  the 
hands  of  the  clerk,  or  being  filed  in  his  office.  Conkling  v.  Parker,  10 
O.  S.  28. 

(e)  On  injunction  granted  to  stay  execution  after  a  levy  on  chattels, 
the  sheriff  is  bound  to  restore  the  chatteb  levied  on  to  the  owner. 
Bisbee  v.  Hall,  3  O.  449. 

(d)  A  defect  in  the  description  of  the  property  in  a  levy  may  bo 
supplied  by  parol.  Maiihews  v.  Thompson,  3  O.  272 ;  Douglass  v.  Mc- 
Coy, 5  O.  522. 

Purdiaaer  failing  to  pay  punished  for  contempt.  Sec.  5397.  The 
court  from  which  any  execution  or  order  of  sale  issues  shall,  uix)n  no- 
tice, and  motion  of  the  officer  who  makes  the  sale,  or  of  an  interested 
party,  punish  as  for  contempt  any  purchaser  of  real  property  who 
fails  to  [my  the  purchase-money  therefor. 

(a)  The  sheriff  may  return  the  fact  of  the  sale  to  the  purchaser, 
und  of  his  failure  to  pay  the  purchase-money,  whereupon  a  resale  may 
be  had,  at  f^uch  purchaser's  risk,  he  being  notified  that  it  would  be  so 
made,  and  such  purchaser  will  be  liable  for  all  the  costs  and  legal  ex- 
penses of  a  resale,  and  for  the  difference  between  the  amount  realized 
at  such  resale  and  that  bid  by  such  purchaser,  when  his  bid  was  greater 
than  the  sum  realized  at  such  resale. 

Confirmation  of  sale — Order  for  deed  to  purchaser.  Sec.  5398.  If,  upon 
the  return  of  any  writ  of  execution,  for  the  satisfaction  of  which  lands 
and  tenements  have  been  sold,  it  be  found  by  the  court,  on  careful  ex- 
amination of  the  proceedings  of  the  officer,  that  the  sale  has  been 
made,  in  all  respects,  in  conformity  to  the  provisions  of  this  title, 
the  clerk  shall  \yc  directed  to  make  an  entry  on  the  journal  that 
the  court  is  satisfied  of  the  legality  of  such  sale,  and  that  the  officer 
make  to  the  purchaser  a  deed  for  the  lands  and  tenements ;  and  the 
officer,  on  making  the  sale,  may  retain  the  purcha.«e-money  in  his 
bands  until  the  court  examines  his  proceedings,  when  he  bliall  pay  the 
10 
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same  to  the  person  entitled  thereto,  agreeably  to  the  order  of  the 
court.  • 

(a)  When  a  judgment  debtor  pays  the  judgment  in  full,  after  a 
sherifTs  sale  of  his  lands  to  satisfy  it,  it  is  error  in  the  court  thereafter 
to  confirm  such  sale  against  the  debtor's  objections.  Reed  v.  Radington, 
42  O.  S.  292. 

(b)  On  a  motion  to  confirm  a  sale,  the  court  has  dlscretlonarij  pow- 
ers ;  and  if  it  appear  that  the  notice  was  published  in  a  paper  not  of 
general  circulation  in  the  county,  it  may  refuse  to  confirm  the  sale. 
Craig  v.  Fox,  16  O.  563. 

The  "discretion"  mentioned  is  a  legal  discretion.  "By  this  is 
meant,  not  the  exercise  of  an  arbitrary  and  capricious  will  governed 
by  the  mere  pleasure  of  the  court,  but,  as  compared  with  the  absolute 
right  of  a  party  to  a  judgment  at  law  for. damages  upon  the  breach  of 
a  contract,  a  sound  judicial  discretion,  controlled  by  fixed  rules  and 
principles,  in  view  of  the  special  features  and  incidents  of  each  case." 
When  legal  or  recognized  equitable  rights  are  shown  to  the  court  to 
belong  to  a  party,  it  is  as  much  a  matter  of  course  for  a  court  to  en- 
force them  as  to  give  damages  for  the  breach  of  a  contract.  It  is  "  the 
equitable  decision  of  what  is  just  and  proper  under  the  circumstances." 
Any  other  discretion  of  a  judge  would  be  "the  law  of  tyrants;  al- 
ways unknown,  different  in  diflTerent  men,  casual,  and  dependent  upon 
constitution,  temper,  and  passion.  In  the  best,  it  is  oftentimes  cafmce ; 
in  the  worst,  it  is  every  vice,  folly,  and  passion  to  which  human  na- 
ture is  liable." 

(c)  On  a  motion  to  confirm  a  sale,  the  court  can  look  only  to  the  ex- 
ecution, and  proceedings  under  it,  and  can  not  look  into  irregularities 
in  obtaining  the  judgment,  or  in  the  order  awarding  execution.  Buck- 
ingham V.  Alexandria  Soc,  2  O.  360;  Piatt  v.  Piatt,  9  O.  37. 

(d)  The  proceedings  of  the  sheriff"  must  be  examined  and  approved 
by  the  court,  and  an  order  made  by  the  court  directing  it  to  be  exe- 
cuted, before  the  execution  of  a  deed  to  the  purchaser;  and  if  thi-t 
course  be  not  shown  to  have  been  pursued,  a  deed  by  the  sheriff"  to  the 
purchaser  will  not  be  received  as  evidence  of  title.  Curtis  v.  Norton, 
1  O.  278. 

See  sections  5401  and  5402,  as  to  such  deed  being  prima  facie  evi- 
dence of  title,  and  what  recitals  it  must  contain. 

(e)  When  a  defect  in  the  description  of  lands  sold  at  judicial  sale 
does  not  aff"ect  the  price  for  which  the  same  was  sold,  the  judgment  debtor 
can  not  resist  a  confirmation  of  the  sale  on  the  ground  that  the  piir- 
chassr  does  not  acquire  a  valid  title.  Wilson  v.  Scott,  29  O.  8.  636. 
The  debtor,  in  such  a  case,  would  be  a  mere  volunteer  for  the  pur- 
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rhoser,  and  voluntoera  have  no  atcdus  in  court,  and  will  not  be  heard 

l>y  it. 

(/)  When  the  court  refused  to  confirm  a  sale  for  the  reusou  that  the 
purcliasc-raoney  had  not  boon  paiil,  and,  without  condition  or  qualifi- 
cation, onlered  tlie  sheriff  to  proceed  to  sell  the  premises  as  theretofore 
ord«?re<l,it  was  held,  that  no  notice  having  been  given  to  the  purchaser 
at  the  first  sale  that  the  resale  would  be  at  his  risk,  he  was  authorized 
I  >  rejjard  the  sale  tt)  him  us  aband!>ned.  Ocdpin  v.  Lamb,  20  O. 
S.  52;). 

(■/)  An  appeal  does  not  lie  from  an  order  confirming,  or  refusing  to 

mfirm,  a  sale ;  a  petition  in  error  furnishes  the  only  nio<le  of  review. 

Jiter'n  V.  Shenelt,  13  O.  S.  574.    Nor  «loes  it  lie  from  the  ortler  of  the 

Probate  Court  setting  aside  a  sale  made  by  an  assignee  for  the  benefit 

of  creditors.     Altman  v.  SeiberUng,  31  O.  S.  201. 

(A)  When  a  sale  is  confirmed  without  notice  to  the  purchaser,  and 
he  afterward  makes  a  motion  to  set  aside  the  sale,  which  is  overruled, 
the  matters  relied  on  in  his  motion  are  adjudicated  by  the  entry  over- 
riding his  motion,  and  can  not  be  used  by  him  as  a  defense  in  an  ao* 
tiou  against  him  for  the  purchase-money.  Mayer  v.  Wick,  15  O. 
-    54M. 

Wlien  master  commimoner  may  convey  real  estate.  Sec.  5399.  (^Sttp. ,  p. 
352.)  Real  pmperty  may  be  conveyed  by  a  master  commissioner  or 
8])ccial  master  only,  when,  by  an  order  or  judgment  in  an  action  or 
proceeding,  a  party  is  ordered  to  convey  such  proj)erty  to  another,  and 
he  neglects  or  refuses  to  comply  with  the  order  or  judgment,  and  the 
master  is  directeJ  to  convey  on  failure  of  the  party  to  comply  with  the 
order,  when  SfKicific  real  proj)crty  is  sold  by  a  master  under  an  order 
•  ir  judgment  of  the  court ;  but  no  court  within  tliis  state  shall  make  ur 
issue  an  order  to  any  master  commissi.>uer  for  the  sale  of  any  real  es- 
tate, unless  there  exist  some  special  reason  or  reasons  why  the  sale  of 
said  real  estate  should  not  be  made  by  the  sheriff  of  the  county  where 
said  decree  or  order  shall  be  made,  which  said  reason  or  reasons,  if  the 
•Murt  shall  find  any  such  to  exist,  shall  bo  omb^ied  by  said  court  in 
and  made  part  of  its  judgment,  order,  or  decree  ordering  such  sale. 

(a)  An  onler  of  sale  to  the  "  sheriff  or  master,"  without  naming 
him,  and  executed  by  a  master,  is  good  after  confirmation  of  the  sale 
made  by  him.     MecJianir*  Aaso'n  v.  Cf  Conner^  29  O.  8.  651. 

When  slieriff  may  act  for  and  as  master  commissioner.  Sec.  5400.  A 
master  commissioner  or  special  master,  who  sells  real  property,  shall 
have  the  same  power  to  adrainbtcr  oaths  that  is  conferred  upon  the 
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sheriff;  a  sheriff  may  act  as  a  master  commissioner,  and  shall,  also,  on 
notice,  and  for  a  reasonable  compensation  to  be  paid  by  the  master 
commissioner  out  of  his  fees,  attend  and  make  sale  for  any  such  com- 
missioner who,  by  reason  of  sickness,  is  unable,  to  attend  ;  and  sales 
made  by  a  master  shall  conform,  in  all  respects,  to  the  laws  regulating 
sales  of  lands  upon  execution. 

Deed  of  sheriff ,  master,  etc. — Recitals.  Sec.  5401.  An  officer,  includ- 
ing a  master  commissioner  and  a  special  master,  who  sells  real  pmp- 
erty,  shall,  on  confirmation  of  the  sale,  make  to  the  purchaser  a  deed, 
which  shall  contain  the  names  of  the  parties  to  the  judgment,  the  date 
and  amount  of  the  judgment,  the  substance  of  the  execution  or  order 
on  which  the  property  was  sold,  the  substance  of  the  officer's  return 
thereon,  and  the  order  of  confirmation ;  and  the  deed  shall  be  exe- 
cuted, acknowledged,  and  recorded  as  is  provided  with  respect  to 
other  deeds. 

Effect  of  deed  of  sheriff,  or  master,  etc.  Sec.  5402.  The  deed  shall 
he  prima  facie  evidence  of  the  legality  and  regularity  of  the  sale;  and 
all  the  estate  and  interest  of  the  person  whose  property  the  officer  so  pro- 
fessed to  sell  and  convey,  whether  that  interest  existed  at  the  time  i,he 
property  became  liable  to  satisfy  the  judgment,  or  was  acquired  subse- 
quently, shall  be  thereby  vested  in  the  purchaser  (but  levied  vpon  and 
sold  under  the  writ). 

(a)  A  deed  no  longer  requires  to  be  sealed  by  the  party  executing  it, 
unless  a  corporation.  "  Private  seals  are  abolished,  and  the  affixing  of 
what  has  been  known  as  a  private  seal  to  any  instrument  whatever, 
shall  not  give  sucli  instrument  any  additional  force  or  effect,  or  in  any 
way  change  the  construction  thereof."    §  4  (Sup.,  p.  2). 

(6)  A  sheriff's  deed  takes  effect  from  the  day  of  sale,  and  passes  the 
interest  the  judgment  debtor  had  at  the  time  of  the  levy.  Boyd  v. 
Longworth,  110.  235.  A  sheriff's  or  master's  deed  on  a  sale  under 
proceedings  foreclosing  a  mortgage  vests  in  the  grantee  all  the  interest 
of  the  mortgagor  at  the  time  of  the  execution  of  the  mortgage. 

(c)  It  is  sufficient  that  a  sheriff's  deed  recites  so  much  of  ihe  execu- 
tion and  proceedings  as  show  a  clear  and  undoubted  authority  for  tlie 
execution  of  the  deed.  Armstrong  v,  McCoy,  8  0. 128  ;  Perkins  v.  Dib- 
ble, 10  O.  433.  And  its  recitals  of  the  judgment,  execution,  levy,  and 
sale  are  prhna  facie  evidence  that  the  land  it  conveys  was  levied  upon 
and  sold;  but  such  evidence  may  be  rebutted  by  other  evidence  that 
the  land  levied  upon  and  sold  is  not  the  land  covered  by  the  deed. 
Longworth  v.  Bank,  6  O.  536. 

(d)  The  deed  for  lands  sold  on  execution  may  be  executed  by  a  dep- 
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aty  sheriff,  whetlier  the  sale  of  the  hinds  was  made  by  him  or  the  prin> 
cipal  slicriff.     Ilaincs  v.  lAndaey,  4  O.  88. 

l^rinlers  fee  may  he  required  in  advance.  Sec.  5403.  The  oflScer 
who  makes  a  levy,  or  holds  an  order  of  sale,  may  before  giving  notice 
of  the  sale,  demand  of  the  plaintiff,  his  agent  or  attorney,  the  fees  of 
the  printer  for  publishing  such  notice ;  and  in  such  case  the  officer 
shall  not  bo  required  to  make  such  publication  until  the  fees  are  paid. 

Wliere  sales  take  place —  ]Vho  can  not  purchase  since  March  29,  1841. 
Sec.  5404.  All  8alc.4  of  lands  or  tenements  under  execution  or  order, 
of  sale  shall  be  held  in  the  county  in  which  such  lands  and  tenements 
are  situate,  and  at  the  courthouse,  unless  otherwise  ordered  by  the 
fourt ;  and  purchases  of  real  or  personal  property,  by  the  officer  raak« 
iiig  sale  thereof,  or  by  any  appraiser  of  such  property,  shall  be  con- 
sidercti  fraudulent  and  void ;  but  this  section  shall  not  affect,  un- 
leas  for  fraud,  s:iles  by  executors,  administrators,  or  guardians,  prior  to 
Alarch  29,  1841. 

Alias  execution  against  land-i.  Skc.  5405.  If  lands  and  tenements 
levied  on,  or  onlered  to  be  sold,  be  not  st)ld  upon  one  execution,  otijer 
executions  may  be  issued  to  sell  the  same. 

Proceedings  xcfien  creditors  direct  separate  levies  to  bemade  on  separate  jtar- 
eels  of  land.  Sec.  540G.  When  two  or  more  executions  come  to  the 
hands  of  an  officer,  and  it  is  necessary  t  >  levy  on  real  estate  to  satisfy  the 
same,  and  either  of  the  judgment  creditors,  or  his  assijruee,  requires  the 
officer  to  make  a  separate  levy  to  Kitisfy  his  execution,  or  executions, 
the  officer  shall  obey  the  directions  ;  but  tlio  officer  who  makes  tho  levy 
on  behalf  of  the  creditor  whoso  execution  may,  by  the  provisions  of 
this  c!mpter,  be  entitled  to  a  preference,  shall  have  the  choice  of  such 
part  of  tho  real  proi>crty  of  the  judgment  debtor  or  debtors  as  will  bo 
sufficient,  at  two-thirds  of  the  apprai-ted  value,  to  satisfy  tho  same ; 
when  two  or  more  executions,  which  are  entitled  to  no  preference  as  to 
each  other,  are  put  iu  the  hands  of  the  same  officer,  he  shall,  when 
required,  levy  tho  same  on  seiKirate  parcels  of  the  real  proj^erty  of  the 
judgment  debtor  or  debtors,  if,  in  the  opinion  of  the  appraisers,  the 
same  may  Ikj  divided  without  material  injury;  and  if  tho  real  proixrty 
of  such  debtor  or  debtors  lie  not  sufficient,  at  twothirds  of  its  appraisvd 
value,  to  satbfy  all  tho  executions  chargeable  thereon,  such  ])art  of 
the  same  shall  be  levied  on,  to  satisfy  each  execution,  as  will  boar  the 
Hanie  proportion  in  value  to  the  whole,  as  the  amount  duo  on  tho 
cxcoutiou  bears  tt>  t!io  amount  of  all  tho  executions  chargeable  thereon, 
as  near  as  may  be,  according  to  the  appraised  value  of  each  separate 
parcel. 
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Successor  of  sheriff  may  make  deeds  for  land  sold  by  predecessor — Order 
of  comt  on 'proof  and  clerk's  certificate.  Sec.  5407.  If  the  term  of  serv- 
ice of  the  officer  who  makes  sale  of  any  lands  and  tenements  expires, 
or  if  such  officer  die,  be  absent,  or  unable  from  any  cause  to  make  a 
deed  of  conveyance  of  the  property  sold,  any  successor  of  such  officer, 
o;i  receiving  a  certificate  from  the  court  from  which  execution  issued 
f  jr  the  sale  of  the  lauds  and  tenements,  signed  by  the  clerk,  by  order 
of  the  court,  setting  forth  that  sufficient  proof  has  been  made  that  the 
sale  was  fairly  and  legally  made,  and,  on  tender  of  the  purchase-money, 
or  if  the  same,  or  any  part  thereof,  has  been  paid,  then,  on  proof  of 
?  ich  payment,  and  tender  of  the  balance,  if  any,  may  execute  to  the 
purchaser,  or  his  legal  representative,  a  deed  of  conveyance  of  the 
lands  and  tenements  sold  ;-  and  such  deed  shall  be  as  good  and  valid  in 
law,  and  have  the  same  effect,  as  if  the  officer  who  made  the  sale  had 
executed  the  same. 

(a)  If  the  sale  has  been  confirmed  and  the  former  officer  ordered  to 
make  a  deed  to  the  purchaser,  a  successor  will  be  ordered  to  make  the 
deed  on  showing  to  the  court  that  no  deed  was  made  by  the  former  offi- 
cer. The  former  sheriff's  cash-book  will  show  the  payments  made  by 
the  purchaser,  and  the  return  of  the  writ  or  order  will  prove  what 
terms  of  the  sale  have  been  complied  with  by  the  purchaser,  in  cases 
where  the  court  has  not  previously  ordered  a  deed  to  be  executed. 

After  satisfaction  of  execution,  balance  to  be  paid  to  defendant.  Sec. 
5408.  When,  on  any  sale  made  as  aforesaid,  there  is  in  the  hands  of  the 
officer  more  money  than  is  sufficient  to  satisfy  the  writ  or  writs  of  exe- 
cution, with  interest  and  costs,  the  officer  shall,  on  demand,  pay  the 
balance  to  the  defendant  in  execution,  or  his  legal  representatives. 

Reversal  of  judgment  not  to  effect  title  of  purchaser.  Sec.  5409.  If  a 
judgment,  in  satisfaction  of  which  lands  or  tenements  are  sold,  be 
thereafter  reversed,  such  reversal  shall  not  defeat  or  affect  the  title  of 
the  purchaser;  but  in  such  case  restitution  shall  be  made,  by  the 
judgment  creditor,  of  the  money  for  which  such  lands  or  tenements 
were  sold,  with  lawful  interest  from  the  day  of  sale. 

(a)  This  section  was  doubtless  enacted  upon  the  theory  that  the 
debtor  party  had  it  in  his  power  to  institute  proceedings  in  error  to 
reverse  the  judgment  upon  which  the  execution  or  order  of  sale  issued 
and  upon  which  the  sale  of  his  lands  was  made,  and,  by  giving  an  error 
bond,  could  have  prevented  such  sale;  otherwise  he  could  be  deprived 
of  his  property  without  "  due  process  of  law  ;  "  compelled  to  take  a 
specific  sum  of  money  for  it,  or  rather  a  claim  against  the  plaintiff 
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for  a  sjHJcific  sum  of  money,  even  if  tite  pluiiitifT  fliouHl  Ih»  iuaolvcat, 
aud  Dcven-ntitletl  tomiy  thin;;  from  the  deffntliint  wli  >  owncxi  the  laud. 

Remedy  of  pnrchiuer  at  x-ile,  if  tale  invcdul — Sitbrogation  to  rights  of 
ertd'Uor — Creditor  not  nnnpeUed  to  refund.  Hkc.  5410.  If,  upon  sale 
of  pr«»perty  on  execufiou,  the  title  of  the  piiruhtiser  U  invalid  by  rea- 
f>t>n  of  a  defect  in  the  proceeding."),  the  purchaser  may  be  subrogated 
to  the  right  of  the  creditor  against  the  debtor,  to  the  extent  of  the 
money  paid  and  applied  to  the  debtor's  benefit,  and,  to  the  same  ex- 
tent, shall  have  a  lien  on  the  property  .'sold,  as  against  all  persoas,  ex- 
cept 6ona^Ue  purchasers  without  notice;  but  this  section  shall  not  Ih) 
construed  t )  require  thu  creditor  to  refund  the  purchase-money,  by 
reason  of  the  invalidity  of  any  such  sales. 

Remedy  in  tax  and  otJier  invalid  sales.  Sec.  5411.  The  last  section 
shall  apply,  also,  to  all  sales  by  order  <.f  court,  gales  by  executors, 
administrators,  guardian.^,  and  assignees,  and  to  all  t^alcs  f  >r  taxes. 

Proceedings  to  vacate  satisfaction  of  judgment — M(4ion  and  notice  to 
defendant  Seo.  5412.  When  a  plaintiff  in  execution,  or  his  agent, 
has,  in  good  faith,  ordered  a  levy  of  execution  u{><m  property  not  sul>- 
ject  thereto,  aud  the  same  has  been  sold  and  applied  on  his  judgment, 
and  a  recovery  therefor  has  been  had  against  him  by  tlie  owner  of  the 
property,  the  person  so  recovered  against,  and  having  paid  the  amount 
>  recovered,  may,  on  motion  in  the  court  having  control  of  the  judg- 
ment, upon  giving  the  judgment  defendant  notice  of  such  motion, 
have  the  satisfaction,  po  made  from  the  sale  of  the  proj)erty  on  exe- 
cution, vacated,  and  ^hall  be  entitled  to  collect  tlie  judgment. 

Relief  of  officer  who  levies  upon  and  sells  wrong  property  in  good  faith. 
Sec.  5413.  When  an  officer  to  whom  nn  execution  has  been  issued 
upon  a  judgment  levies  the  execution,  in  good  faith,  upon  property  not 
subject  thereto,  and  sells  the  same,  and  applies  the  proceeds  in  satis- 
faction, or  part  satisfaction,  of  the  judgment,  and  a  recovery  is  hud 
against  him  for  its  value,  the  officer,  up)n  imymcnt  of  such  value,  and. 
on  motion  before  the  court  having  control  of  the  judgment,  and  a  show- 
ing to  the  court  that  due  notice  of  such  motion  has  been  given  to  the 
defendant  named  in  the  execution,  niuy  have  the  satisfaction  of  such 
judgmqnt,  so  made  from  the  sale  of  such  property,  vacated,  and  ex- 
ecution shall  issue  therefor,  for  the  use  of  such  officer,  the  samo  as  if 
such  levy  and  sale  had  not  been  made. 

Rnneily  when  one  defendant  or  of  co-sureties.  He.,  who  pays  for  such  prop- 
erty. Sec.  5414.  When  a  defendant  in  a  judgment,  or  a  surety  nr  co- 
surety  of  such  defendant,  has,  by  mistake,  directed  an  execution  issued 
on  the  judgment  to  be  levied  on  property  not  liable  to  such  execution, 
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and  thereby  caused  such  judgment  to  be  wholly  or  in  part  satisfied, 
and  has  been  compelled  to  pay  the  owner  of  such  property  therefor,  he 
shall  be  adjudged  to  have  the  same  rights  against  any  co-defendant  in 
such  judgment,  and  against  any  co-surety  or  principal,  in  respect  of 
the  debts  on  which  such  judgment  is  founded,  as  though  such  satis 
faction  had,  by  due  process  of  law,  been  made  out  of  the  property 
of  such  defendant,  surety,  or  co-surety,  so  directing  such  levy. 

New  appraisement  jor  sale  on  execution.  Sec.  5416.  When  real  es- 
tate, taken  on  execution  and  appraised,  and  <mce  advertised  and  of- 
fered for  sale,  remains  unsold  for  want  of  bidders,  the  court  from 
which  th3  execution  issued  shall,  on  motion  of  the  jilaintifF,  set  aside 
such  appraisement,  and  order  a  new  appraisement  to  be  made,  or  set 
aside  such  levy  and  appraisement,  and  award  a  new  execution  to  issue, 
as  the  case  may  require ;  and  when  such  real  estate,  or  any  part 
thereof,  has  been  ^ree  times  appraised  as  aforesaid,  and  thereafter  tivice 
advertised  and  offered  for  sale,  and  then  remains  unsold  for  want  of 
bidders,  the  court  may  direct  the  amount  for  which  the  same  shall  be 
sold. 

Of  mortgaged  premises,  etc.  Sec.  5417.  When  premises  are  ordered 
to  be  sold,  and  liaving  been  twice  advertised  and  offered  for  sale,  re- 
main unsold  for  want  of  bidders,  the  court  from  which  the  order  of  sale 
issued  shall,  on  motion  of  the  plaintiff  or  defendant,  order  a  new  appraise- 
ment, and  may  also  order  that  the  land  be  sold  on  time,  as  follows: 
One-third  cash  in  hand,  one-third  in  nine  months  from  the  day  of  sale, 
and  the  remaining  third  in  eighteen  months  from  the  day  of  sale,  the 
deferred  payments  to  draw  six  per  cent  interest,  and  to  be  secured  by 
mortgage  on  the  premises. 

(a)  No  credit  can  be  given  on  sales  on  execution  without  the  con- 
sent of  all  the  parties  interested.     Such  sales  must  be  for  cash. 

(Sec.  5418,  given  ante.) 

How  judgment  against  principal  and  surety  entered — Execution  in  such 
cases.  Sec.  5419.  When  judgment  is  rendered  in  a  court  of  record 
within  this  state,  upon  an  instrument  of  writing  in  which  two  or  more 
persons  are  jointly  or  severally  bound,  and  it  is  made  to  appear  to  the 
court,  by  parol  or  other  testimony,  tliat  one  or  more  of  the  persons  so 
bound  signed  the  same  as  surety  or  bail  for  his  or  their  co-defendant, 
the  clerk  of  such  court,  in  recording  the  judgment  thereon,  shall  cer- 
tify which  of  the  defendants  is  principal  debtor,  and  which  surety  or 
bail;  the  clerk  shall  issue  execution  on  such  judgment,  commanding 
the  officer  to  cause  the  money  to  be  made  of  the  goods  and  chattels, 
lands  and  tenements,  of  the  principal  debtor,  or,  for  want  of  sufficient 
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property  of  the  principal  debtor  to  make  the  same,  that  ho  cau»e  the 
puiue  to  be  inado  of  the  goods  and  chattels,  lands  ami  tenements,  of 
tlie  surety  or  bail;  and  the  property,  both  personal  and  real,  of  the 
principal  debtor,  within  the  jurisdiction  of  the  court,  shall  be  ex- 
hausted before  any  of  the  proj^erty  of  tiie  surety  or  bail  shall  l>e  taken 
in  execution. 

(a)  If  the  court  should  refuse,  in  a  proper  case,  to  permit  such  cer- 
tificate to  bo  entereil,  and  the  facts  appeared  in  a  bill  of  exceptions,  it 
would  be  corrected  on  error;  but  n  bare  omission  can  only  l»e  cor- 
rected in  the  court  where  the  judgment  is  rendered.  Kelly  v.  Gollin»^ 
11  O.  310. 

(6)  If  sureties  neglect,  when  judgment  is  rendered,  to  cause  the 
entry  to  be  made  that  they  are  sureties,  chancery  will  not  compel  the 
judgment  creditor  to  first  exhaust  the  property  of  the  principal.  £!^ 
lioll  V.  Ellmore,  16  O.  27. 

The  reason  is,  such  sureties  had  a  plain  remedy  provided  by  statute 
to  enable  them  to  have  this  done,  of  which  they  neglected  to  avail 
themselves.  Chancery  will  not  relieve  against  such  neglect  Sto 
also  Day  v.  Ramey  <t  Co.,  40  O.  S.  446. 

(c)  Such  finding  by  the  court,  and  certificate  in  the  judgment,  do 
not  conclude  the  parties  in  a  subsequent  action  for  contribution  ;  and 
the  effect  is  n  >t  changed  by  the  fact  that  the  defendants  npjx^ared  at 
the  trial  and  filed  answer,  and  each  alleged  thnt  he  was  sun>ty  and  the 
others  principal  debtors.     Gatch  v.  Simpkhis,  25  O.  S.  89. 

In  an  action  between  plaintiff  and  sevend  defondants,  all  the  de- 
fendants are  principals  so  fur  as  the  issues  iu  the  action  arc  oncerned. 
The  riglit  of  a  surety  to  be  certified  as  such  ij  to  affect  the  collection 
of  the  judgment  on  execution. 

(d)  When  the  holder  of  a  joint  and  several  obligation  sues  the 
surety  alone,  the  surety  can  not,  by  croas-jK^tition  or  otherwise,  bring 
in  his  principal,  to  the  end  that  the  certificate  of  suretyship  may  bo 
put  into  the  judgment,  although  the  holder  knew  that  such  relation- 
ship •xists.      WUHm  v.  Dank,  31  O.  S.  565. 

(e)  The  consent  of  parties  to  u  judgment  in  open  court,  at  the  time 
it  is  rendered,  thnt  one  or  more  of  the  defendants  nuiy  \tc  certifieil  as 
sureties^  is  sufficient.     J*ders  v.  McWilluttm,  36  O.  S.  155. 

8ec.  5420.  Relates  to  appraiser's  fees— ^/7y  cents  per  day ;  and  the 
]>cnalty  for  failure  to  serve  as  appraiser,  without  n?asonable  excuM', 
fiflj  cents,  to  be  recovered  before  a  justice  of  the  peace,  etc. 

Execution  i^util  to  another  cou-ity  mtjhr  rdnmrd  h'j  mail.  «'^KC.  5421. 
When  execution  is  issued  in  any  county,  and    directed  to  tlio  sherifl 
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or  coroner  of  another  county,  the  sheriff  or  coroner  having  the  execu- 
tion may,  after  liaving  discharged  all  the  duties  required  of  him  by  law, 
transmit  such  execution  by  mail  to  the  clerk  of  the  court  who  issued 
it;  and  on  proof  made  by  such  sheriff  or  coroner  that  the  execution 
was  mailed  soon  enough  to  have  reached  the  office  where  it  was  issued 
within  the  time  prescribed  bylaw,  he  shall  not  be  liable  for  any  amerce- 
ment or  penalty  if  it  does  not  reach  the  office  in  due  time. 

Motley  not  to  be  forwarded  by  niail,  unless,  etc.  Sec.  5422.  No  sheriff 
or  coroner  shall  forward  by  mail  any  money  made  on  such  execution, 
unless  he  be  specially  instructed  to  do  so  by  the  plaintiff,  his  agent,  or 
attorney  of  record . 

Note. — When  lands  are  sold  at  any  judicial  sale,  tiie  taxes  unpaid  and  a 
lien  upon  such  lands  are  to  bo  ordered  by  the  court  to  be  paid  out  of  the  pur- 
chase-money. If  such  lands  have  been  sold  at  delinquent  or  forfeited  tax  sale, 
the  tax  purchaser's  claim  and  lien  for  the  money  paid  by  him  at  such  sale  can  not 
be  ordered  to  be  paid  out  of  the  purchase-money,  unless  he  is  made  a  party. 
The  purchaser  at  the  judicial  sale  takes  his  title  subject  to  the  tax  purchaser's 
claim  and  lien ;  unless  such  tax  purchaser  by  some  wrongful  or  fraudulent  act  or 
conduct  brought  about  such  tax  sale. 

Sec.  2854  provides  that,  when  any  real  estate  shall  be  sold  at  ju- 
dicial sale,  or  by  administrators,  executors,  guardians,  or  trustees,  the 
court  shall  order  the  taxes  and  i)enalties,  and  the  interest  thereon 
against  such  lands,  to  be  discharged  out  of  the  proceeds  of  such  sale. 
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CHAPTER   XI. 

LIEN  OF  .JUDGMENTS.  GIVING  PREFERENCE  TO  PROCEEDS  OF 
SALE  OF  LANDS  ON  EXECUTION.  ETC. 

When  lien  of  judgment  aitadie*  to  lands  or  good.*.  Sec.  5375.  Such  lands 
autl  teuemeuts,  within  the  ci)unty  where  tho  judgment  is  entered,  shall 
be  bound  f  >r  the  satisfaction  thereof  from  the  first  day  of  the  term  at 
which  judgment  is  rendered  ;  but  judgments  by  confession,  and  judg- 
ments rendered  at  the  same  term  at  which  the  action  is  commenced, 
shall  bind  such  lands  only  from  the  day  on  which  such  judgments 
are  rendered ;  itnd  all  other  lands,  as  well  goods  and  chatteb  of  the 
debt  >r,  shall  be  bound  from  the  time  they  are  seized  in  execution. 

(o)  The  judgment  named  in  this  section  is  the  final  judgment,  and 
one  which  is  conclusive  of  the  matters  in  controversy  between  the  par- 
tie.'*,  and  upon  which  execution  may  issue  forthwith  ;  but  an  order  that 
the  defendant  pay  the  amount  due  on  a  contract  for  the  purchase  of 
land,  to  the  clerk  of  the  court  within  thirty  days,  and  in  default 
thereof  that  execution  issue  therefor,  is  a  final  judgment,  and  oper- 
ates as  a  lien  upon  the  debtor's  lauds  within  the  county.  Lindley  v. 
Ijogan,  33  O.  S.  376. 

{b)  The  existence,  validity,  and  extent  of  the  judgment  lien  are 
matters  purely  legal, and  dependent  upon  statutory  provisions;  and  if 
it  fail  at  law,  it  can  not  1)C  aided  in  equity.  Douglaxs  v.  Hudon,  G  O. 
l.'>6.  Final  judgments  and  money  decrees  of  the  Circuit  Court  of  the 
UnitedStalesnreco-extensive  with  the  district  in  which  such  court  in 
held ;  and  some  Circuit  Court  decisions  have  declnriMl  such  liens  (i>- 
extensivc  with  the  state,  though  composeci  of  niori?  than  one  district; 
but  as  t)  this  query  t 

(c)  The  lien  of  the  judgment  of  a  court  of  record  is  co-extensive 
with  the  territorial  jurisdiction  of  the  court.  Miller  v.  Murpliy,  4  O. 
92.  And  the  lien  of  a  judgment  of  the  Superior  Court  of  Cincin- 
nati extends  tj  all  the  lands  of  the  debtor  within  tlic  county,  as  well 
as  within  the  city  of  Cincinnati.  KUhreth  v.  />mw,  24  O.  8.  379.  And 
the  judgment  of  the  United  States  Circuit  Court  operates  as  a  lica 
U{X)n  the  lands  of  the  judgment  debtor  within  the  district.  Selltrt  v. 
Omcin,  5  O.  398,  410;  Corwin  v.  Benham,  2  O.  8.  36;  Lamrmoe  v. 
Belger,  31  O.  S.  175. 

(d)  A  decree  for  alimony  to  be  paid  in  installments  does  not  operate 
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as  a  lien  upon  the  real  estate  of  the  defendant,  unless  made  a  charge 
thereon  by  the  decree  itself.     Olin  v.  Hungerford,  10  O.  268. 

(e)  In  order  that  a  judgment  may  operate  as  a  lien,  the  judgment 
debtor  must  have  a  legal  interest  in  the  land,  and  such  as  can  be  sold 
on  execution  to  satisfy  it,  and,  therefore,  it  does  not  bind  an  equitable 
interest.  Jackman  v.  HaUock,  1  O.  818  ;  Baird  v.  Klrtland,  8  O.  21. 
Aud  where  laud  has  been  conveyed  absolutely,  and  the  grantee  cove- 
nants to  reconvey  upon  the  payment  of  a  stipulated  sum,  to  secure 
which  the  conveyance  was  made,  the  equity  remaining  in  the  grantor 
can  not  be  sold  on  execution,  and  the  lien  of  a  judgment  against  him 
does  n(3t  attach  to  it.  Baird  v.  Kirtland,  8  O.  21.  But  it  does  attach 
to  one  in  possession  of  the  land,  though  it  is  not  determined  whether  the 
purchaser  on  execution  takes  any  equitable  interest  which  the  possesser 
has  in  the  premises.  Haines  v.  Baker,  5  O.  S.  253.  A  possessory  title 
is  legal  aud  not  equitable  in  its  character. 

A  lien  attaches  to  a  vested  remainder,  held  by  a  legal  title.  Law- 
rence V.  Belger,  31  O.  S.  175.  But  it  has  not  been  decided  whether 
this  may  be  sold  on  execution. 

The  rule  is  that  an  equitable,  as  contradistinguished  from  a  legal  es- 
tate in  lands,  can  not  be  levied  on  and  sold  upon  execution  ;  but  must 
be  reached  by  a  creditor's  action  as  provided  in  section  5464. 

(/)  The  lien  of  a  judgment  or  mortgage  is  not  lost  by  the  organiza- 
tion of  a  new  county  which  includes  the  incumbered  lands  within  its 
limits.     Davidson  v.  Boot,  11  O.  98. 

((/)  The  lien  does  not  attach,  to  real  estate  the  title  to  which  is  ac- 
quired after  the  term  of  the  court  at  which  the  judgment  is  rendered. 
Miller  v.  Murphy,  4  O.  92.  Nor  to  lands  conveyed  in  trust  before  the 
judgment  is  rendered.  Massilon  Bank  wBeU,  14  O.  S.  200.  Nor  to  lands 
which  are  contracted  to  be  sold,  except  to  the  extent  that  the  purchase- 
m(mey  remaius  unpaid.  Butler  v.  Brown,  5  O.  S.  211 ;  Lefferson  v. 
Dallas,  20  O.  S.  68.  Nor  to  the  land  and  water-power  leased  of  the 
st;^  te.  Buckingham  y.  Reeve,  19  O.  399.  But  the  lien  covers  and  includes 
a  water  right  or  easement  appurtenant  to  land.  Morgan  v.  Mason,  20 
O.  401. 

(/i)  Where  a  judgment  was  confessed  upon  proceedings  issued  during 
the  term,  it  was  held  that  its  lien  was  inferior  to  the  lien  of  a  judg- 
ment subsequently  rendered  at  the  same  term,  in  an  action  upon  which 
[)roces3  issued  before  the  term  ;  and  the  fact  that  execution  upon  the 
confessed  judgment  was  issued  and  levied  within  ten  days  after  the 
term,  and  upon  other  judgments  afterward,  and  within  the  year,  did 
not  alter  the  case.  Riddle  v.  Bryan,  5  O.  48.  But  under  the  act  of  1831 
(3  Chase,  1710),  a  judgment  entered  during  the  term  by  confesssion 
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was  held  to  create  a  lien  frum  ihe  firnt  day  of  the  term,  which'was 
superior  to  that  of  o  nwrttjage  cxecutti<l  bufore  but  not  recortietl  until 
after  the  conimeucemeut  of  the  term.     Jackeon  v.  Jytiee,  14  O.  514. 

(i)  The  lien  of  a  judgment  recovered  under  section  4364  (liability 
of  owners  of  buildings,  etc.,  leased  f  jr  illegal  sales  of  intoxicating 
liquors,  for  lines,  etc.,)  is  limited  to  the  real  estate  of  the  judgment 
debtor,  and  the  liability  of  real  estate  not  owned  by  the  judgment 
debtor  is  fixed  by  the  commencement  of  a  suit  by  the  jndgment  cred- 
itor to  enforce  it ;  and  if  the  debtor  sell  and  convey  his  real  estate 
before  such  suit  is  brought,  it  can  not  be  subjected  to  the  payment  of 
the  judgment.     Bellinger  v.  Griffith,  23  O.  S.  619. 

(k)  Goods  and  chattels  are,  as  against  subsequent  levies,  Ixiund  from 
the  time  they  are  seized  in  execution ;  but  when  an  officer,  under  a 
promise  of  indemnity  for  his  neglect,  and  to  enable  the  debtor  to  raise 
money  to  satisfy  the  execution  in  his  hands,  allows  the  debtor  to 
retain  absolute  possession  and  control  of  the  property,  with  power  of 
use  aud  sale  in  the  usual  course  of  business,  such  levy  is  void,  and  the 
goods  and  chattels  are  subject  to  seizure  ou  execution  in  favor  of  other 
creditors.  Murphy  v.  Swadener,  33  O.  S.  85  ;  Toumaend  v.  Comituj,  40 
O.  S.  335. 

(0  When  a  valid  levy  has  been  made  upon  goods  and  chattels  in 
the  hands  of  the  officer,  a  constructive  levy  of  8ul)sequeut  executions 
coming  into  his  hands  before  sale,  may  be  made  by  indorsement  merely ; 
but  when  the  original  levy  is  a  mere  pa|)er  levy,  and  therefore  void, 
a  coustructive  levy  of  actual  executions  will  not  bind  the  property 
against  subsequent  executions  actually  levietl  thereon.     76. 

(in)  Where  the  land  of  one  is  about  to  be  sold  on  a  void  judgment^ 
he  has  a  right  to  appear  in  court  and  move  to  set  a.side  the  execution, 
though  not  a  party  to  the  judgment.     Miller  v.  PeUr«,  25  O.  S.  272. 

(n)  Land  of  a  purchaser  at  judicial  5alo  can  not  be  levied  on  before 
8uch  purchaser  obtains  his  deed  therefor  and  takes  possession*;  and  if 
such  levy  be  made,  it  will  be  {)09t[)oned  to  one  made  after  such  pur- 
chaser has  received  his  deed.     Gomll  v.  Kelm/,  40  O.  S.  117. 

The  deed  is  necessary  to  vest  the  leyal  title  in  the  purchaser.  The 
order  confirming  the  sale  and  ordering  the  deed  to  Ix)  executed,  gives 
the  purchaser  the  complete  equitable  title. 

(o)  When  a  levy  is  made  upon  goods  and  chattels  sufficient  to  sat- 
isfy the  judgment,  they  are  taken  out  of  the  p  wiHension  of  thedebtor,  and 
tho  judgment  is  satisfied,  and  sureiic.s  released;  but  a  levy  up<m  lands, 
as  tliey  remain  in  the  debtor's  |>osse4.<*ion,  does  not  satisfy  the  jridgment. 
Levies  on  lands  may  be  relcasi^d  aid  other  lands,  or  goods  and  chattels, 
levied   upon.     Ford  v.   Geauga  CowUy,  7   O.  (2  pt.)  14*<:    '.*  ytioldi 
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V.  Bodgers'  Exr.,  5  0.  169  ;  Norton  v.  Curtis,  5  O.  178.  As  to  when 
levy  on  lands  may  satisfy  debt  against  a  surety,  see  Day  v.  Ramey,  40 
O.  S.  446. 

ZAen  of  judgment  of  Supreme  Court — Lien  of  judgment  of  Common  Pleas 
Court  continues  if  case  appealed  to  ike  Circuit  or  is  taken  to  the  Suprem.e 
Court.  Sec.  5376  (Sup.,  p.  351).  A  judgment  of  the  Supreme  Court, 
for  money,  shall  bind  the  lauds  and  tenements  of  the  debtor,  within  the 
county  in  which  the  suit  originated,  from  the  first  day  of  the  term  at 
which  the  judgment  is  entered,  and  all  other  lands  and  the  goods  and 
chattels  of  the  debtor,  from  the  time  they  are  seized  in  execution  ;  but 
the  lien  of  a  judgment  of  the  Common  Pleas  Court,  iu  an  action  which 
is  appealed  by  the  judgment  debtor  to  the  Circuit  Court,  and  is  thence 
removed  into  the  Supreme  Court,  shall  not  be  thereby  divested  or  va- 
cated, but  shall  continue  till  the  final  determinatio;i  of  the  action 
in  the  Supreme  Court. 

Transcript  of  judgments  of  justices  and  mayors  may  be  filed  in  the  Com- 
vion  Pleas,  and  proceedings  upon  same — What  clerk  and  justice  or  mayor  to 
do  if  judgment  is  paid  or  staijed  in  ten  days —  When  costs  of  transcript  and 
clerk's  costs  to  be  paid  by  plaintiff.  Sec.  5377.  The  party  in  whose  favor 
a  judgment  is  rendered  by  a  justice  of  the  peace  or  mayor  of  a  munici- 
pal corporation,  may,  at  any  time  after  the  day  the  judgment  is  ren- 
dered, if  the  same  be  not  appealed  or  stayed,  file  in  the  office  of  the 
clerk  of  the  Court  of  Common  Pleas  of  the  county  in  which  the  judg- 
ment was  rendered  a  transcript  thereof,  having  certified  therein  (he 
amount,  if  any,  paid  thereon  ;  and  thereupon  the  clerk  sliall  enter  the 
case  on  the  execution  docket,  together  with  the  amount  of  the  judg- 
ment, and  the  time  of  filing  the  transcript;  but  if,  within  ten  dnys 
aftertherenditionof  the  judgment,  the  judgment  debtor  pay  the  same, 
or  give  bail  for  stay  of  execution,  the  justice  or  mayor  shall  forthwith 
certify  that  fact  to  the  clerk  of  the  Court  of  Common  Pleas,  who  shall 
enter  a  memorandum  thereof  upon  the  execution  docket ;  and  the  costs 
of  the  transcript,  the  filing  thereof,  and  of  the  entry  on  the  docket, 
shall  be  paid  by  the  party  who  files  the  transcript,  and  not  be  taxed  to 
the  other  party. 

Tlie  lien  of  sudi  judgment,  and  when  it  begin?: — lAen  as  against  other 
transcript s  filed  in  vacation  and  judgments  rendered  at  the  next  term.  Sec 
5378.  Such  judgment,  if  the  transcript  be  filed  in  term  time,  shall  be 
a  lien  on  the  real  estate  of  the  judgment  debtor  within  the  county  from 
the  day  the  transcript  is  filed  ;  and  if  filed  in  vacation,  the  judgment 
shall,  as  against  the  debtor,  be  a  lien  from  the  day  it  is  filed,  but  as 
against  other  transcripts  filed  iu  vacation,  and  judgments  rendered  at 
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the  next  term  of  the  court,  it  shall  be  a  lien  only  from  the  first  day  of 
ihe  ni'xt  ttTin. 

Excculion  tipofi,  but  lien  of  section  5378  remains.  Src.  5379.  Exe- 
cution may  he  issued  on  such  judgment  at  any  time  after  filing  the 
transcript,  as  if  the  judgment  had  been  rendered  in  court ;  but  the  lien 
shall  remain  as  priviileJ  in  the  preceding  soction. 

Mhen  jiiilgnient  becomes  dormant  and  ceases  to  be  a  lien.  SiiC.  5380. 
If  execution  on  a  judgment  rendered  in  any  court  of  record  in 
this  state,  <tr  a  transcript  of  which  has  been  filed  as  provided  in  section 
•">."?77,  be  not  sued  out  within /re  years  from  the  date  of  the  judgment, 
<tr  if  five  years  intervene  between  the  date  of  the  last  execution  issued 
on  such  judgment  and  tiie  time  of  suing  out  another  execution  thereon, 
such  judgment  fhall  become  dormant,  and  shall  cease  to  operate  as  a 
lien  on  the  estate  t)f  the  judgment  debtor.  {For  proceedings  to  revive 
dormant  jmhjmcuh,  see  Judgment.) 

^fi)  This  section  does  not  apply  to  a  decree  or  final  order  for  the  sale 
of  specific  property.  Beaumont  v.  Herrick.  24  O.  8.  4-15.  Such  cases, 
though  left  ofl!"  the  docket  as  required  by  statute,  section  5132,  arc 
pending  in  court  until  the  sale  of  the  pro{)erty  and  distribution  of  '\iA 
proceeds. 

(6)  Where  a  judgment  has  bt'come  dormant  during  the  iH-ndeney 
f  a  provisional  injunction  again.<^t  execution  thereon,  the  court  will, 
<>n  dissolutiwu  of  the  injunction,  order  execution  to  issue  for  the  bal- 
ance equitably  due.      Weldi  v.  Childs,  17  O.  S.  319.     But  see  section 
5415,  Sup.,  p.  362. 

(c)  But  where  the  judgment  debtor  sold  and  conveyed  the  land  t)  a- 
purchaser  without  nt)tice,  who  paid  the  purchase-money,  and  the  judg- 
ment becsime  dormant  because  of  an  injunction  preventing  the  issuing 
of  an  execution,  the  purchaser  took  the  land  discharged  of  the  lieu. 
Ttteker  v.  Shade,  25  O.  S.  355. 

In  such  a  case,  the  judgment  creditor  has  his  remedy  upon  the  in- 
junction bond,  which  has  to  be  given  before  an  injunction  con 
operate. 

(d)  Proceedings  in  error  do  not  operate  as  a  supersedea-s  and  pre- 
vent the  judgment  from  Incoming  dormant,  or  remove  the  necessity 
of  suing.oul  execution  within  five  years.  Lytle  v.  Cin.  Mfg.  Cb.,  4  O. 
459.     Biit  see  section  5415,  Sup.,  p.  352. 

(e)  The  taking  of  an  execution  from  the  clerk's  office,  by  the  plaint- 
ilFor  his  attorney,  and  returning  the  same  without  delivering  it  to  the 
sheriff,  is  not  a  suing  out  of  execution  within  this  section ;  the  writ 
must  be  actually  or  constructively  delivered  to  the  sheriff.  Kellu  v. 
Viixcent,  8  O.  S.  415. 
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(/)  Execution  issued  on  a  dormant  judgment  will  be  set  aside  on 
motion,  and  the  goods,  etc.,  levied  upon  restored  to  the  judgment 
debtor.  Lytley.  Cm.  Mfg.  Co.,  4  O.  459.  But,  query,  whether  a  ju- 
dicial sale  of  real  estate  upon  process  upon  a  dormant  judgment  can 
be  impeached  on  that  ground,  except  by  a  petition  in  error  to  reverse 
the  order  of  confirmation.     Beaumont  v.  Herrick,  24  O.  S.  445. 

(gf)  A  judgment  creditor  who  brings,  or  was  properly  made  a  party 
to,  an  action  to  subject  mortgaged  land  to  sale,  and  to  ascertain  and 
marshal  liens  thereon,  will  not  lose  his  right  to  share  in  the  proceeds 
of  the  sale  because  liis  judgment  became  dormant  pending  the  action. 
Lawroice  v.  Bdger,  31  O.  S.  175 ;  Dempsey  v.  Bush,  18  O.  S.  376. 

A  mortgage  is  regarded  in  equity  merely  as  a  security  for  the  mort- 
gage debt;  and  t!ie  lands  of  a  mortgagor  are  subject  to  the  lien  of  a 
judgment  rendered  against  him,  though  a  suit  be  necessary  against 
him  and  the  mortgagee  to  sell  such  laud  and  marshal  liens,  as  land 
must  bring  at  least  two-thirds  of  its  appraised  value,  which  a  purchaser 
would  not  give  and  hold  the  land  liable  for  the  mortgage  debt. 

(h)  A  senior  judgment  creditor,  who  has  not  issued  execution  for 
more  than  five  years,  is  not  entitled  to  money  made  by  a  sale  of  real 
estate  under  an  execution  upon  a  junior  judgment.  Lytic  v.  Cin.  Mfg. 
Co.,  4  0.  459. 

(i)  Where  land  is  subject  to  two  liens,  the  elder  a  judgment  and 
the  other  a  mortgage,  and  tiie  judgment  becomes  dormant,  its  priority 
is  lost,  and  the  mortgage  .becomes  the  ptiramount  lien.  Miner  v. 
Wallace,  10  O.  403.  See  n.  b  to  section  5382 ;  HoRiday  v.  FranhUn 
Bank,  16  O.  535;  Brazee  v.  Lancaster  Bk.,  14  O.  318;  Van  Thomily 
V.  Peters,  26  O.  S.  471  (Homestead). 

(/;)  The  title  of  a  purchaser  from  the  judgment  debtor  is,  on  the 
judgment  becoming  dormant,  discharged  from  the  lien,  and  the  sub- 
sequent revivor  of  the  judgment  will  not  affect  the  title  of  such  pur- 
chaser. Norton  v.  Beaver,  5  O.  178;  Minor  v.  Wallace,  10  O.  403; 
Hutchinson  v.  Hutchinson,  15  O.  301 ;    Tucker  v.  Shade,  25  O.  S.  355. 

(J)  As  between  successive  purchusei's  from  the  owner  of  real  estate 
subject  to  a  lien  against  him,  of  several  parcels,  and  the  lauds  are 
greater  in  value  than  the  amount  of  such  lien,  the  last  tract  sold  by 
such  owner  must  he  first  sold  to  satisfy  such  lien — the  rule  being  "  the 
last  first,"  as  the  debtor  would  iiave  been  liable  to  have  what  he  re- 
tained sold  to  satisfy  the  lien,  before  the  part  sold.  It  is  the  date  of 
tlie  sale,  and  not  of  the  deed  of  conveyance,  that  fixes  this  equity  of  the 
parties.     Sternberger  v.  Hunna,  42  O.  S.  305.     See  Homestead. 

Lien  of  judgment,  as  to  other  creditors,  restricted  to  two-fhirds  of  ap- 
praisement, except  for  debts  due  the  state,  etc.,  lohen  sufficient  to  satisfy  judg- 
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meni — Lands  not  to  be  «old  for  lots  tiian  two-thirdA  their  appmiseil  vtdue, 
except  for  debts  due  the  state,  unless,  etc.  Skc.  5391.  If,  up<>u  such  re- 
turn (as  provided  in  sedion  5390),  it  appear  by  the  iDquisition  tlmt 
two  thirds  of  the  appraised  value  of  the  lands  and  tenements  so  levied 
upon  is  sufficient  to  satisfy  the  execution,  with  costs,  the  judgment  on 
which  the  execution  issued  shall  not  o{)erate  as  a  lien  on  the  residue 
of  the  debtor's  estate,  to  the  prejudice  of  any  other  judgment  creditor; 
but  no  tract  of  land  shall  be  sold  for  less  than  two-thinU  of  the  value 
returned  in  the  inquest ;  and  nothing  in  this  section  contained  shall 
affect  the  sale  of  lands  by  the  state  ;  but  all  lands,  the  property  of  in- 
dividuals indebted  to  the  state  for  any  debt  or  taxes,  or  in  any  other 
manner,  except  for  loans  heretofore  authorized  by  the  legislature,  shall 
be  sold  without  valuation,  for  the  discharge  of  such  debt  or  taxes, 
agreeably  to  the  laws  for  such  case  made  and  provided. 

When  judgment  loses  preference  as  a  lien  as  againA  ^iibi^uent  bona  fide 
judgment  creditors — How  long  after  mandate  from  Circuit  or  Supreme 
Court — Time  of  appeal,  petition  in  error,  injunction,  etc,  excluded.  Sbc. 
5415  (Sup.,  p.  352).  No  judgment,  on  which  execution  is  not  issued  and 
levied  before  the  expiration  of  one  year  next  after  its  rendition,  shall 
operate  as  a  lien  on  the  estate  of  a  debtor  to  the  prejudice  of  any 
other  bona  fide  judgment  creditor;  but  in  all  cases  in  which  judgment 
is  rendered  in  the  Circuit  Court  or  Supreme  Court,  and  a  s[)ecial  man- 
date is  directed  to  the  Common  Pleas  Court  to  carry  the  siune  into 
execution,  the  lien  of  the  judgment  creditor  shall  continue  for  one 
year  after  the  first  day  of  the  term  of  the  Common  Pleas  Court  to 
which  such  mandate  is  directed  ;  or,  if  the  mandate  be  entered  on  the 
journal  in  vacation,  after  it  is  so  entered ;  and  in  computing  such 
period  of  one  year,  the  time  covered  by  an  appeal  of  the  case,  or  by  ao 
injunction  against  tlie  execution,  or  by  proceedings  in  orror,  or  by  a 
vacancy  in  the  office  of  sheriff  and  coroner,  or  by  the  inability  of  such 
officers,  shall  be  excluded. 

(o)  A  levy  on  other  property  within  the  year  will  not  save  the  lien 
upon  property  not  levied  on.     Shuee  v.  Fergueson,  3  O.  13G. 

(6)  A  judgment  creditor,  prevented  by  the  operation  of  the  statute 
requiring  tlie  property  of  a  principal  to  be  first  exhausted  before  resort 
to  that  of  a  surety,  from  making  a  levy  within  the  year,  loses  his 
priority.  Eamfit  v.  Winans,  3  O.  135.  But,  qu^ry,  does  not  such 
statute  operate  now  as  an  injuttction,  and  fall  within  the  .«aving  pro- 
vision of  the  above  section  ? 

(c)  When  a  levy  is  set  aside,  the  partie!<  are  in  the  same  situation 
as  if  no  levy  had  been  made ;  and,  therefore,  a  levy  made  within  the 
11 
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year,  and  set  aside  after  the  expiration  of  the  year,  loses  its  lieu  as 
against  a  subsequent  judgment  upon  which  a  levy  is  made  within  the 
year  and  continued  to  the  sale.  McCormick  v.  Alexander,  2  0.  65 ; 
Patton  V.  Sheriff,  etc.,  2  O.  395;  Waymire  v.  Staley,  3  O.  366.  And 
when  a  judgment  is  modified  and  a  levy  set  aside  at  the  same  terra, 
the  lien  of  the  judgment  is  not  preserved  by  section  5360,  which 
applies  only  to  modifications  after  the  term.  Riblet  v.  Davis,  24  O. 
S.  114. 

(d)  A  junior  judgment  levied  within  the  year,  on  a  particular  piece 
of  property,  has  a  preferable  lien  to  a  senior  judgment  which  was  not 
levied  within  the  year,  although  it  was  in  fact  levied  before  the  levy 
of  the  junior  judgment.  Sliuee  v.  Fergueson,  3  O.  136;  Thompson  v. 
Atkerton,  6  O.  30.  And  the  lien  of  the  junior  judgment,  as  to  all 
lands  on  which  the  senior  judgment  was  not  levied,  must  continue 
one  year  from  its  date,  to  the  exclusion  of  the  senior  judgment,  if  the 
junior  judgment  was  rendered  before  the  levy  was  made  on  the  senior 
judgment ;  and  a  levy  upon  the  senior  judgment,  though  after  the  year, 
if  made  before  the  date  of  the  junior  judgmeut,  will  have  the  prefer- 
ence.    ShiLee  V.  Fergueson,  supra. 

(e)  If  there  are  several  judgments,  and  none  of  them  have  been 
levied  within  the  year,  they  stand  on  an  equal  footing,  and  the  cred- 
itor who  first  sues  out  execution  and  levies  has  the  preference.  Shuee 
v.  Fergueson.,  3  O.  136 ;   Sellers  v.  Corwin,  5  O.  398. 

(/)  A  sale  upon  a  junior  judgment  levied  within  the  year  passes 
the  title,  although  a  sale  had  been  previously  made  upon  a  senior  judg- 
ment which  had  not  been  levied  within  the  year;  nor  is  this  result  af- 
fected by  the  fact  that,  at  the  time  of  the  sale  on  the  junior  judgment, 
the  previous  sale  on  the  senior  judgment  had  been  set  aside  by  the 
Common  Pleas,  when  the  order  setting  aside  the  sale  was  subsequently 
reversed  by  the  Supreme  Court.      Walpole  v.  Ink,  9  O.  142. 

(g)  The  lien  of  a  senior  judgment  which  has  not  been  levied  within 
the  year  will  not  be  defeated  by  a  sale  upon  a  junior  mortgage  made 
within  the  year  from  the  decree  of  foreclosure,  and  the  judgment 
creditor  may,  after  levy,  bring  his  action  to  clear  away  the  cloud 
upon  his  title,  or  he  may  charge  the  fund  arising  from  the  sale  in  satis- 
faction of  his  judgment.     Meyers  v.  Hewitt,  16  O.  449. 

(/i)  As  between  a  senior  judgment  not  levied  within  the  year,  an  in- 
tervening mortgage,  and  a  junior  judgment  levied  vnthin  the  year,  the 
senior  judgment  has  the  first  lien,  the  mortgage  the  second,  and  the  ju/^ 
nior  judgment  the  last.  Brazee  v.  Lancaster  Bank,  14  O.  318  ;  SoUi- 
day  V.  FranUin  Bank,  16  O.  533.  See  Babhetb  v.  Morgan,  31  O. 
S.  273;    Van  ThxyrnUy  v.  Peters,  26  O.  S.  471  (Homestead). 
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(0  In  determining  the  question  of  priority  between  the  lien  of  a 
judgment  and  the  lien  of  a  mortgage  filed  for  record  on  the  first  day 
of  tlie  term,  if  the  m«»rtgage  be  left  in  the  recorder's  office  for  record 
before  tlie  court  actually  convenes,  its  lien  will  be  su|)erior  to  that  of  the 
judgment.  FoUett  v.  Hall,  16  O.  Ill,  and  IMliday  v.  Baiik,  16  O.  533. 
And  where  the  judges  had,  under  a  statute,  fixed  10  o'clock  a.  m.  as 
•  '•'•  hour  for  the  commencement  of  the  term,  and  their  order  was  en- 
red  on  the  journal,  the  record  was  held  to  be  conclusive  as  to  the 
lutur  when  the  term  began,  and  the  lien  of  the  judgment  is  superior 
to  that  of  a  mortgage  delivered  for  record  at  11  o'clock  a.  m.,  although 
the  fact  was  that  the  court  did  not  actually  convene  till  afternoon. 
Davit  V.  Messenger,  17  0.  S.  231.  And  where  the  record  fails  to  show 
the  hour  at  which  the  court  convened,  the  session  will  be  presumed  tu 
have  commenced  at  10  o'clock  a.  m.,  that  being  the  hour,  on  the  first 
day  of  the  term,  fixed  by  statute  for  the  return  of  the  venires  for  the 
grand  and  petit  juries,  and  at  which  the  court,  when  a  diflferent  hour 
has  not  been  prescribed,  ought  to  have  been  opened.  Ilemingway  v. 
ZXitrw,  24  0.  S.  150. 

(Jk)  A  levy  upon  lands  under  execution  subsists  for  five  years,  that 
is,  until  the  judgment  becomes  dormant 
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CHAPTER   XII. 

PROPERTY  EXEMPT   FROM  EXECUTION.    • 

It  is  important  for  the  officer  holding  an  execution  to  know  upon 
what  property  he  can,  and  upon  what  he  can  not  levy;  and  for  the 
execution  debtor,  what  he  must  claim  before  it  will  be  exempt. 

What  property  of  unmarried  women  is  exempt  from  execution.  Sec. 
5426.  Every  unmarried  xvoman  may  hold  the  following  property  ex- 
empt from  execution,  attachment,  or  sale,  to  satisfy  any  judgment  or 
order,  to  wit :  1.  Wearing  apparel,  to  be  selected  by  her,  not  exceeding 
in  value  one  hundred  dollars.  2.  One  sewing-machine.  3.  One  knitting- 
machine.  4.  A.  bible,  hymn-book,  psalm-book,  and  any  other  books 
not  exceeding  in  value  twenty-five  dollars. 

Beneficiary  funds  exempt.  Sec.  5427.  Any  beneficiary  fund,  not  ex- 
ceeding five  thousand  dollars,  set  apart,  appropriated,  or  paid,  by  any 
benevolent  association  or  society,  according  to  its  rules,  regulations,  oy 
by-laws,  to  the  family  of  any  deceased  member,  or  to  any  member  of 
such  family,  shall  not  be  liable  to  be  taken  by  any  process  or  proceed- 
ings, legal  or  equitable,  to  pay  any  debt  of  such  deceased  member. 

Certain  property  of  benevolent  societies  exempt.  Sec.  5428.  The  regalia, 
insignia  of  office,  journals  of  proceedings,  account-books,  and  the  pri- 
vate work,  belonging  to  any  benevolent  society  in  this  state,  shall  be  ex- 
empt from  seizure  or  sale  to  satisfy  any  judgment  or  decree  hereafter 
rendered  against  such  society. 

Property  kept  and  used  to  extinguish  fires  exempt —  Owner  may  mmigage 
it.  Sec.  5429.  All  property  used,  or  kept  to  be  used,  by  any  munici- 
pal corporation  or  fire  company,  for  the  purpose  of  extinguishing  fire, 
shall  be  exempt  from  execution  and  sale  to  satisfy  any  judgment  or 
order  arising  upon  contract  or  otherwise  ;  but  the  owner  thereof  may 
create  valid  liens  thereon  by  bill  of  sale  or  mortgage. 

Exemptions  to  heads  of  families  and  widows— From  what  time  the  three 
montJis  to  date.  Sec.  5430.  Every  person  who  has  a  family,  and  every 
widow,  may  hold  the  following  property  exempt  from  execution,  at- 
tachment, or  sale,  for  any  debt,  damages,  fine,  or  amercement,  to  wit : 
1.  The  wearing  apparel  of  such  person  or  family;  the  beds,  bedsteads, 
and  bedding  necessary  for  the  use  of  the  same ;  one  cooking-stove 
and  pipe;  one  stove  and  pipe  used  for  warming  the  dwelling;  and 
fuel  sufficient  for  the  period  of  sixty  days,  actually  provided  and  de* 
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signed  for  the  use  of  such  person  or  family.  2.  One  cow,  or,  if  the 
debtor  owns  no  cow,  household  furniture,  to  be  selected  by  him  or 
her,  not  exceeding  thirty-Jive  dollars  in  value ;  tico  swine,  or  the  pork 
therefrom,  or,  if  the  debtor  owns  no  swine,  household  furniture,  to  be 
«;lccted  by  him  or  her,  not  exceeding  fifteen  dollars  in  value;  wx 
sheep,  the  wool  shorn  from  them,  and  tlie  cloth  or  other  articles  nmnu< 
factured  therefrom,  or,  in  lieu  thereof,  household  furniture  to  be  se- 
lected by  the  debtor,  not  exceeding  fifteen  dollars  in  value ;  and  suffi- 
cient food  for  such  animals  for  the  period  of  sixty  days.  3.  The  bibles, 
hymn-books,  psalm-books,  testaments,  and  school-books  used  in  the 
family,  and  all  family  pictures.  4.  Provisions  actually  provided  and 
•h'signed  for  the  use  of  such  person  or  family,  not  exceeding  fifty  dol- 
lars in  value,  to  be  selected  by  the  debtor;  and  other  articles  of  house- 
hold and  kitchen  furniture,  or  either,  necessary  for  such  person  or  fam- 
ily, to  be  selected  by  the  debtor,  not  exceeding  fifty  dollars  in  value. 
;").  One  sewing-machine ;  one  knitting-machine ;  and  the  tools  and 
itaplemcnts  of  the  debtor  necessary  for  carrying  on  his  or  her  trade 
or  business,  whether  mechanical  or  agricultural,  to  be  selected  by  him 
or  her,  not  exceeding  one  hundred  dollars  in  value.  6.  The  "personal 
earnings  of  the  debtor,  and  the  personal  earnings  of  his  or  her  minor 
child  or  children,  for  three  months,  when  it  is  made  to  appear,  by  the 
affidavit  of  the  debtor,  or  otherwise,  that  such  earnings  are  necessary 
to  the  support  of  such  debtor,  or  of  his  or  her  family  ;  and  such  pe- 
riod of  three  months  shall  date  from  the  time  of  issuing  any  attach- 
ment or  other  process,  the  rendition  of  any  judgment,  or  the  making 
of  any  order,  under  which  the  attempt  may  be  made  to  subject  such 
earnings  to  the  payment  of  a  debt.  7.  All  articles,  specimens,  and 
cabinets  of  natural  history  or  science,  whether  animal,  vegetable,  or 
mineral,  except  such  as  may  be  kept  or  intended  for  show  or  exhibi- 
li«)n  for  money  «»r  pecuniary  gain. 

Special  exemptions  to  physicians,  draymen,  etc.  Sec.  5431.  Every 
|>erson  who  is  the  head  of  a  family,  and  engaged  in  the  business  of 
tlraying  for  a  livelih<Kxl,  shall,  inaiidition  to  the  exemptions  specified 
•\  the  preceding  section,  hold  one  horse,  harne^^s,  and  dray  exempt 
from  execution  ;  every  head  of  a  family  who  is  engaged  in  the  busiuess 
«>r  a'.rriculiure,  shall,  in  addition  to  the  exemptions  pr«)vided  fi»r  in  the 
pn'ce«Iin;^  section,  hold  exempt  from  execution  one  horse,  or  one  yoke 
of  laittle,  with  the  necessary  gearing  for  the  same,  and  one  wagon  ;  and 
every  head  of  a  family  who  is  engaged  in  the  practice  of  me<licine, 
•hall,  tn  ff/cit/ioi  to  the  exemptions  sp<'cifie<l  in  *<aid  section,  hold  oii« 
horse,  one  saddle  and   bridle,  and  abo  b4M)ks,  medicines,  and  iustru* 
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ments  pertaining  to  his  profession,  not  exceeding  one  hundred  dollars  in 
value,  exempt  from  execution. 

Appraisal  of  exempted  property.  Sec.  5432.  In  all  cases  where  it  is 
necessary  to  ascertain  the  amount  or  value  of  personal  property  ex- 
empt under  this  subdivision,  it  shall  be  estimated  and  appraised  by 
two  disinterested  householders  of  the  county,  to  be  selected  by  the  officer 
holding  the  execution,  and  by  him  sworn  to  impartially  make  such  ap- 
praisement. 

Exemptions  are  property  rights  of  the  debtor,  and  are  to  be  enforced  by 
all  courts.  Sec.  5433.  The  provisions  contained  in  this  subdivision 
with  respect  to  exemptions  shall  apply  to  all  courts  in  this  state,  in- 
cluding justices  of  the  peace  and  mayors'  courts,  so  that  a  person  shall 
be  entitled  to  all  the  exemptions  in  any  case  or  proceeding,  or  before 
any  court  or  officer,  that  he  may  be  entitled  to  in  any  other  case  or 
proceeding,  or  before  any  other  court  or  officer. 

(a)  The  exemptions  from  execution  or  sale  allowed  to  "  every  per- 
son who  has  a  family,"  under  the  provisions  of  the  act  of  April  16, 
1873  (70  V.  132),  may  be  claimed  by  any  debtor  against  whom  an 
action  is  prosecuted  in  the  courts  of  this  state,  whether  such  debtor  is 
or  is  not  a  resident  of  this  state.    Sproid  v.  McCoy,  26  O.  S.  577. 

(b)  Under  the  provisions  of  the  Code  of  Civil  Procedure  relating  to 
attachments  and  proceedings  in  aid  of  execution,  the  earnings  of  the 
debtor  for  the  next  three  months  preceding  the  levy  of  an  attachment, 
or  the  issuing  of  an  order  for  the  examination  of  the  debtor,  are 
exempt  from  being  applied  to  the  payment  of  his  debts,  when  the 
same  are  necessary  for  the  support  of  his  family.  Snook  v.  tinetzer, 
25  O.  S.  516. 

(c)  A  citizen  of  this  state  may  be  enjoined  from  prosecuting  an  at- 
tachment in  another  state,  against  a  citizen  of  this  state,  to  subject 
to  the  payment  of  his  claim  the  earnings  of  the  debtor,  which,  by  the 
laws  of  this  state,  are  exempt  from  being  applied  to  the  payment  of 
such  claim.     lb. 

(d.)  Personal  property  which  becomes  exempt  from  execution  only 
when  selected  by  the  judgment  debtor,  is,  until  such  selection  is  made, 
subject  to  levy  and  sale.  There  is  no  presumption  of  law  that  the 
judgment  debtor  has  selected  or  will  claim  to  hold  any  particular  item 
of  personal  property  as  exempt  from  execution,  in  lieu  of  a  home- 
stead, although  he  may  not  own  any  other  property  from  which  se- 
lections might  be  made.     Carpenter  v.  Warner,  38  O.  S.  416. 

(e)  The  terms,  "  every  person  who  has  a  family,"  and  "  every  per- 
son who  is  the  head  of  a  family,"  would  seem,  upon  principle,  to  be 
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limited  to  a  person  legally  bound  to  support  or  provide  for  the  penions 
constituting  t(uch  family. 

Homestead  Exemptiox. 

HomaUad  exemption  does  not  apply  to  mortgage  exentted  by  hiitband  and 
wiff ;  tior  to  vendor's  or  mechanic's,  etc. ,  liens,  or  taxes.  Sec.  5434.  {Slip. ,  p. 
3'>2.)  The  subsequent  sections  of  this  subdivision  (3)  shall  not  extend 
t  >  a  judgment  rendered  on  a  mortgage  executed  by  a  debtor  and  his 
.vife,  nor  to  a  claim  for  manual  work  or  labor,  /r.-«  than  one  hundred 
iollars,  nor  to  impair  the  lien  by  mortgage,  or  otherwise,  of  the  vendor 
>T  the  purchase- money  of  the  premises  in  question,  nor  the  lien  of  a 
mechanic,  or  other  person,  under  any  statute  of  this  state,  for  ma- 
terials furnished  or  labor  performed  in  the  erection  of  the  dwelling- 
house  thereon,  nor  for  the  payment  of  taxes  due  thereon. 

Who  entitled  to  fxemption —  Who  may  demand —  When  Jieiiher  hudxind 
nor  wife  can  make  such  demand.  Sec.  5435.  Husband  and  wife  living 
together,  a  wi<low  or  a  widower  living  with  an  unmarried  daughter,  or 
unmarried  minor  son,  may  hold  exempt  from  sale,  on  judgment  or 
order,  a  family  homestead  not  exceeding  one  thotiaand  dollars  in  value ; 
and  the  husband,  or,  in  case  of  his  failure  or  refusal,  the  wife,  shall 
have  the  right  to  make  the  demand  therefor;  but  neither  can  make 
such  demand  if  the  other  has  a  homestead. 

(a)  A  widow  may  hold  exempt  from  execution  a  homestead,  not  ex- 
ceeding one  thousand  dollars  in  value,  although  she  is  not  "  living 
with  an  unmarried  daughter  or  unmarried  minor  son."  Allen  v.  Rtt*- 
tea,  39  O.  S.  336. 

Preceding  section  applies  to  owner  of  sttpersiruetures  and  lessees.  Sec. 
5436.  A  person  owning  the  superstructure  of  a  dwelling-house  occu> 
pied  by  him  or  her  as  a  family  homestead,  although  the  title  to  the 
land  upon  which  the  same  is  built  is  in  another,  and  also  lessees,  shall 
be  entitled  to  the  benefit  of  the  preceding  section,  in  the  same  man- 
ner as  the  owner  of  the  freehold  or  inheritance ;  but  this  section  shall 
not  be  construed  to  prevent  a  sale  of  the  fee-simple,  subject  to  the 
lease. 

(a)  A  tenancy  oi  a  house,  stable,  and  parcel  of  land,  for  a  single 
y«>ar,  where  the  debtor  does  not  claim  the  same  as  a  homestead,  is  not 
an  ownership  of  a  homestead,  within  the  meaning  of  this  section,  so 
as  V^  deprive  the  holder  of  the  benefit  of  the  exemption  of  {tersonalty 
from  execution,  in  lieu  of  homestead,  under  section  5441  (^Sup.,  p. 
148).     CaldweU  v.  Casper,  15  O.  S.  27U. 

Somettead  for  decedents  family.     Sec.  5437.  (5up.,  p.  352.)  Ou  peti- 
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tion  of  executors  or  adraiujstrators  to  sell,  to  pay  debts,  the  lands 
of  a  decedent  who  has  left  a  widow,  or  a  minor  child  unmarried, 
and  composing  part  of  the  decedent's  family  at  the  time  of  his  death, 
the  appraisers  shall  proceed  to  set  apart  a  homestead  as  provided  in 
the  next  section,  and  the  same  shall  remain  exempt  from  sale  on  ex- 
ecution, and  exempt  from  sale  under  any  order  of  the  court  so  long 
as  the  widow,  if  she  remain  unmarried,  or  any  unmarried  minor  child, 
resides  thereon. 

(a)  Under  a  previous  statute,  the  widow,  after  all  the  children  of 
the  intestate  arrived  at  full  age,  was  held  not  to  be  entitled  longer  to 
hold  a  homestead  previously  set  off  to  her,  and  that  the  lands  could 
be  sold  to  pay  the  unpaid  debts  of  the  decedent.  Taylor  v.  Ihorn,  29 
O.  S.  569. 

The  above  amended  section  changes  this  so  long  as  such  widow  re- 
mains unmarried,  and  entitles  the  widow  to  homestead. 

(6)  A  homestead  had  been  assigned  by  metes  and  bounds,  under  the 
act  of  1850,  sections  5435  et  seq.,  to  the  widow  and  unmarried  minor 
children  of  a  decedent,  in  a  proceeding  in  the  Probate  Court  by  an  ex- 
ecutor to  sell  lands  to  pay  debts  :  orders  of  such  court  in  the  proceed- 
ing, directing  and  confirming  a  sale  of  the  real  estate  so  assigned, 
subject  to  the  homestead,  and  while  the  same  is  occupied  as  such 
homestead,  are  not  merely  voidable,  but  void.  Wehrle  v.  Wehrle,  39 
O.  S.  365. 

Hoiv  homestead  set  off — Either  party  may  complain  of  assignment —  Wlien 
widow  of  debtor  may  make  application  for  re-appraisem^nt,  etc.  Sec. 
5438.  The  officer  executing  any  writ  of  execution  founded  on  a  judg- 
ment or  order  shall,  on  application  of  the  debtor,  his  wife,  agent,  or 
attorney,  at  any  time  before  sale,  if  such  debtor  has  a  family,  and  if 
the  lands  or  tenements  about  to  be  levied  upon,  or  any  part  or  parcel 
thereof,  constitute  the  homestead  thereof,  cause  the  inquest  of  ap- 
praisers, upon  their  oaths,  to  set  off  to  such  debtor,  by  metes  and 
bounds,  a  homestead  not  exceeding  one  thousand  dollars  in  value;  such 
assignment  of  the  homestead  shall  be  returned  by  the  officer  along 
with  the  writ,  and  shall  be  copied  by  the  clerk  into  the  execution  docket ; 
and  if  no  complaint  be  made  by  either  party,  no  further  proceedings 
shall  be  had  agai:::st  the  homestead  ;  but  the  remainder  of  the  debtor's 
lands  and  tenements,  if  any  there  be,  shall  be  liable  to  sale  on  execu- 
tion; upon  complaint  of  either  party,  and  upon  good  cause  shown, 
the  court  out  of  which  the  writ  issued  may  order  a  re-appraisement 
and  re-assignment  of  the  homestead ;   but  if  no  application  be  made 
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during  the  life-time  of  the  debtor,  it  may  be  made  by  the  widow  uf  the 
judgment  debtor  at  any  time  before  a  sale. 

When  homedead  iwl  divisible — Rent  over  $100  per  year,  payable  quarterly 
—  To  whom  rejit  paid — If  rent  not  paid  hoinedead  may  he  sold — Homeetead 
may  be  re-appraited  once  in  tico  years —  When  coda  of  to  be  paid  by  execution 
plaintiff,  and  when  taxed  cw  coiU  in  the  cause.  Sec.  5439.  When  the 
homestead  of  a  debtor  in  execution  consists  of  a  house  and  lot  of  land 
which,  in  the  opinion  of  the  appraisers,  will  not  bear  division  without 
manifest  injury  and  inconvenience,  the  plaintiff  in  execution  shall  re- 
ceive, in  lieu  of  the  proceeds  of  a  sale  of  the  homestead,  the  amount 
over  and  above  one  hundred  dollars,  annually,  adjudged  by  the  appraisers 
as  a  fair  and  reasonable  rent  for  the  same,  until  the  debt,  cost?,  and 
interest  are  paid  ;  the  rent  over  and  above  one  hundred  dollars  shall 
be  payable  in  quarterly  payments,  commencing  tJiree  months  fmm  the 
time  of  the  levy  of  the  execution,  and  may  be  paid  to  the  plaintiff  in 
execution,  or  to  his  assigns,  or  to  the  clerk  of  the  Court  of  Common 
Pleas  of  the  county  in  which  the  homestead  is  situate,  and  the  clerk  shall 
give  to  the  ijerson  payin^g  the  same  a  proper  receipt,  and  enter  the  same 
on  the  execution  docket  without  charge  ;  if  the  rent  be  not  paid  quar- 
terly, as  above  provided,  or  within  ten  days  after  each  and  every  jwy- 
ment  becomes  due,  the  officer  shall  pn)ceed  and  sell  the  homestead,  in 
the  same  manner  as  is  provided  in  other  cases  for  the  sale  of  real  estate, 
but  it  shall  not  be  sold  for  less  than  its  appraised  value;  the  plaintiff 
in  execution,  the  judgment  debtor,  or  any  other  person  to  whom,  under 
any  law  of  this  state,  such  homestead  has  been  set  off,  may  cause  the 
homestead  to  be  re-appraised  once  in  tuv  years,  in  the  same  manner 
as  provided  for  in  the  preceding  section,  and  the  rent  shall,  after  such 
re-apprai.-<ement,  be  paid  in  accordance  therewith  ;  and  if  such  re-ap 
praisement  be  made  at  the  instance  of  the  plaintiff  in  execution,  and 
the  appraisement  be  not  increased  one  hundred  dollars  over  the  amount 
of  the  next  previous  appraisement,  the  costs  thereof  shall  be  paid  by 
the  plaintiff  in  execution;  but  in  all  other  cases  the  cost.-*  of  the  re-ap- 
praii^eraent  sliall  bo  taxed  as  costs  in  the  original  case. 

AUowanee  in  lieu  of  homestead,  «»t/  nf  proeeeils  of  side  Oiereof.  Sec. 
5440.  When  a  homestead  is  charired  with  liens,  mnxQ  of  which,  as 
against  the  head  of  the  family,  or  the  wife,  preclude  the  allowance  of 
a  home^ad  to  either  of  them,  and  oiheniof  such  liens  d<i  not  preclude 
such  allowance,  and  a  sale  of  sucli  homestead  is  had,  then,  after  the 
payment,  out  of  tiic  pnjceeds  of  such  Mile,  of  the  hens  so  precluding 
such  allowance,  tlie  balance  not  exceeding^ve  hwuiretl  dollars,  shall  be 
awarded  to  the  head  of  the  family,  or  the  wife,  as  the  case  may  be,  in 
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lieu  of  such  homestead,  upon  his  or  her  application,  in  person,  or  by 
agent  or  attorney. 

(a)  By  the  act  of  March  25,  1850  (48  v.  29),  the  homestead  hav- 
ing been  sold  under  a  claim  which  precludes  the  allowance  of  exemp- 
tion, leaving  a  surplus,  the  debtor  may  insist  upon  his  allowance  of 
such  surplus,  as  against  creditors  whose  claims  do  not  preclude  the  al- 
lowance of  a  homestead.     Jackson  v.  Reid,  32  O.  S.  443. 

(6)  If  a  debtor  voluntarily  abandoned  his  homestead  before  claiming 
it  as  exempt,  his  right  is  gone  ;  but  the  court  having  found  that  there 
has  been  no  such  abandonment,  that  finding  can  not  be  reversed  on 
error  unless  the  bill  of  exceptions  sets  forth  all  the  evidence  upon 
which  the  court  based  its  action,     lb. 

(c)  An  iusolverut  debtor  conveyed  all  his  property,  including  his 
family  homestead,  certain  liens  on  which  precluded  its  exemption,  to 
an  assignee  for  the  benefit  of  his  creditors ;  afterward  the  assignee 
brought  an  action  for  the  sale  of  the  homestead  and  to  marshal  liens, 
in  which  action  a  sale  was  ordered  for  the  payment  of  the  preferred  liens, 
reserving,  however,  to  the  debtor  the  right  to  demand  such  exemptions 
as  the  law  might  allow  ;  before  the  sale  the  family  dwelling-house  was 
entirely  destroyed  by  fire,  and  the  debtor  and  his  family  removed  from 
the  premises  without  intending  to  rebuild  the  house;  and  thereafter 
the  premises  were  sold  under  the  decree  for  more  than  enough  to  pay 
ithe  preferred  leins.  Held:  1.  That  there  was  no  abandonment  of  the 
iright  of  homestead,  which  continued  in  the  debtor  until  the  property 
tvas  sold.  2.  That  out  of  the"  surplus,  after  payment  of  the  preferred 
liens,  upon  the  application  of  the  debtor's  wife,  an  allowance  to  her  be 
imade  in  lieu  of  the  homestead.  3.  This  section,  5440,  does  not  apply 
\lo  debts  contracted  before  its  passage;  but  independently  of  it,  the  debt- 
or's right  to  the  exemption  attaches  to  the  surplus  of  the  proceeds  of 
:5uch  sale,  as  against  creditors  whose  claims  do  not  preclude  the  allow- 
ance of  a  homestead.  Kelly  v.  Duffy,  31  O.  S.  437  ;  Cooper  v.  Cooper, 
24  O.  S.  488. 

(d)  Where  the  execution  debtor's  tdfe  owns  land,  which  is  their 
homestead,  but  before  the  levy  upon  goods  they  have  removed  from 
it,  and  it  is  not  then  their  homestead,  the  debtor  may  claim  exemption 
of  personal  property  in  lieu  of  homestead.  Ryan  v.  Miller,  40  O.  S. 
232. 

(e)  Where  the  goods  of  an  unmarried  man,  not  the  head  of  a  fam- 
ily, are  attached,  and  after  tlie  levy  of  the  attachment  he  marries  and 
demands  that  the  property  be  set  off  to  him  in  lieu  of  homestead,  h* 
is  not  entitled  to  such  set-off.     Sdders  v.  La^ie,  40  O.  S.  345. 

(/)  Wiiere  an  insolvent  assigns  all  his  property  for  the  benefit  of 
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his  creditors,  reserving  all  property  to  which  he  may  be  entitled  under 
the  exemption  and  homestead  laws,  has  the  tools  and  implements  nec- 
easary  for  carrying  on  his  trade  set  off  to  him,  and  before  the  sale  of 
his  assigned  real  estate,  which  is  afterward  sold,  demands  S500  of  the 
proceeds  thereof  in  lieu  of  homestead  :  Held,  that  he  is  entitled  to 
the  same.     Kuhn  v.  Xieberg,  40  O.  S.  631. 

(g)  ^Vlle^e  a  judgment  becomes  a  lien  on  the  debtor's  land,  and 
afterward,  but  before  the  property  was  about  to  be  levied  upon  or 
seized  under  an  order  of  sale  issued  by  the  same  plaintiff  upon  a 
judgment  and  order  setting  aside  a  conveyance  to  the  judgment  debt- 
or's wife  as  fraudulent  against  creditors,  the  debtor  made  such  land 
his  homestead  by  moving  upon  it,  it  is  held  that  he  is  entitled  to 
homestead  against  such  judgment  lien.  Wildermuth  v.  Koenig,  41  O. 
a  180. 

(A)  If  a  deed  from  husband  to  wife,  through  a  trustee,  be  set  aside 
as  fraudulent  against  creditors,  the  land  being  the  homestead  of  the 
debtor,  and  incumbered  by  mortgage,  paramount  to  the  right  of  home- 
Stead,  to  within  $700  of  the  amount  of  the  mortgaged  debt,  $500  may 
be  allowed  the  debtor  out  of  the  proceeds  of  the  sale  of  the  land  in 
lieu  of  homestead.     BiUs  v.  BilU,  41  O.  8.  206. 

(i)  If  the  land  constituting  the  homestead  of  the  judgment  debtor 
be  incumbered  by  mortgage,  paramount  t  >  the  right  of  homestead,  the 
mortgage  having  become  absolute  for  condition  broken,  for  more  than 
the  entire  value  of  such  laud,  and  goods  of  such  debtor  be  levied  on, 
he  can  not  hold  $500,  in  personalty,  levied  upon,  in  lieu  of  homestead* 
His  homestead  is  still  in  such  mortgaged  land.  Bartram  v.  McCraeken, 
41  O.  a  377. 

(k)  The  transcript  of  a  judgment  of  a  justice  of  the  peace,  duly  filed 
in  the  office  of  the  clerk  of  the  Common  Pleas  Court  of  the  county,  be- 
comes a  lien  upon  the  judgment  debtor's  lands  within  such  county. 
And  such  lien  is  not  lost  or  removed  from  such  land  if  it  is  set  off  t  >  the 
debtor  as  a  homestead.  The  right  to  have  and  hold  a  homestead  U  a 
pertotial privilege,  which  can  not  be  conveyed  to  another,  arid  is  lost  by 
neglect  or  refusal  to  claim  it,  or  by  abandonment  When  the  rights 
of  homestead  are  removed  or  cease,  liens  on  such  property  may  be 
enforced  by  due  process  of  law;  and  the  homestead  projierty  is  subject 
t)  a  judgment  and  execution  lien  both  before  and  after  its  assignmeuL 
McQnnb  v.  Thompson,  42  O.  S.  139. 

(0  It  is  no  defense  to  an  action  to  subject  lan<Is,  alleged  to  have 
been  frandulently  conveyed,  to  the  payment  of  a  judi^meut  lien,  that 
the  debtor  is  entitled  to  hold  such  lands  as  a  homestead.  If,  in  such 
action,  the  fraudulent  character  of  the  conveyance  is  establii^hed.  and 
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it  is  further  found  that  the  premises  are  subject  to  a  mortgage  lien 
paramount  to  the  right  of  homestead,  payment  of  the  costs  and  mort- 
gage lien  may  be  decreed  out  of  the  proceeds  of  the  sale,  but  not  to 
the  payment  of  the  judgment  lien  to  the  exclusion  of  the  debtor's  right 
to  $500,  in  li.u  of  homestead.     Eoigw  Schultz,  42  O.  S.  165. 

By  whom  and  when  $500  worth  of  property  may  he  selected  and  held  ex- 
empt from  debt,  etc.  Sec.  5441.  (^Sup.,  p.  352;)  Husband  and  wife 
living  together,  a  widower  living  with  an  unmarried  daughter  or  minor 
son,  every  widow  and  every  unmnrried  female  having  in  good  faitli  the 
care,  maintenance,  and  custody  of  any  minor  child  or  children  of  a 
deceased  relative,  residents  of  Ohio,  and  not  the  owner  of  a  homestead, 
may,  in  lieu  thereof,  hold  exempt  from  levy  and  sale  real  or  personal 
property  to  be  selected  by  such  person,  his  agent  or  attorney,  at  any 
time  before  sale,  not  exceedingyive  hundred  dollars  ($500)  in  value,  ia 
aM,ition  to  the  amount  of  chattel  property  otherwise  by  law  exempted. 

(a)  When  land  is  sold  on  a  mortgage  executed  by  husband  and 
wife  neither  of  whom  has  a  homestead,  the  wife,  as  against  a 
judgment  creditor,  who  is  a  party  to  the  action,  is  entitled  under  this 
section  to  the  exemption  of  a  sum  not  exceeding  $500,  out  of  the  sur- 
plus, after  the  satisfaction  of  the  mortgage  debt,  although  no  demand  is 
made  till  after  the  sale  is  confirmed  and  the  money  is  in  the  hands  of  the  officer 
for  distribution.     McConville  v.  Lee,  31  O.  S.  447. 

Q))  The  members  of  an  insolvent  copartnership  are  not  entitled  to 
the  statutory  exemptions  out  of  ilie  partnership  property  eiher  it  has  been 
seized  upon  execution  by  firm  creditors,  notwithstanding  all  the  part- 
ners join  in  demanding  the  exemptions.  Gaylord  v.  Lnhoff,  26  O.  S.  317. 
But  when  the  members  of  a  firm,  acting  in  good  faith,  dissolve  the 
partnership,  and  one  member  sells  his  interest  in  the  partnersliip  prop- 
erty to  the  other,  the  latter,  the  purchaser,  will  not  be  deprived  of  the 
benefits  of  the  exemption  statutes  agaiust  debts  thereafter  asserted 
against  him,  though  such  debt  was  a  partnership  debt  due  at  the  time 
of  the  dissolution  of  such  copartnership  ;  nor  will  the  fact  that  such 
partuprs  then  knew  the  firm  to  be  insolvent  make  any  difference. 
Mortley  v.  Flannagan,  38  O.  S.  401. 

(c)  If  the  husband  own  but  a  single  article  of  personal  property,  and 
it  is  of  less  value  than  $500,  and  it  be  levied  upon  to  satisfy  his  debt, 
his  wife  is  entitled  to  demand  and  liave  such  article  set  off  in  lieu  of 
homestead.     Began  v.  Zceb,  28  O.  S.  483. 

(d)  If  personal  property  of  the  debtor  be  levie^l  upon,  and  he  claims 
the  exemptions  allowed  by  law,  and  he  and  the  officer  making  the  levy 
fix  upon  a  place  to  meet,  select,  and  appraise  the  property  to  be  ex- 
empted, and  the  debtor  purposely  fails  to  attend,  he  thereby  waives 
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his  right  to  select  and  hold  such  property  exempt.  Butt  v.  Green,  29 
O.  S.  667.  But  this  would  not  preclude  the  wife's  right  t»>  have  S500 
worth  of  such  pn)perty  set  off  in  lieu  of  homestead. 

(e)  Under  the  proviso  contained  in  section  5435,  husband  and  wife 
can  not  each,  at  the  same  time,  hold  the  exemption  provided  by  statute ; 
and  when  the  real  estate,  occupied  as  a  family  homestead,  is  owned  by 
either  the  husband  or  wife,  neither  can  hold  exempt  from  execution 
the  personal  property  allowed  by  section  5441  in  lieu  of  homestead. 
DwineU  v.  Edwards,  23  O.  S.  603. 

(/ )  The  words  "  personal  property  "  in  this  connection  include  credits 
and  moneys  selected  by  the  debtor.  And  such  credits  and  moneys  se- 
lected by  the  debtor  can  not  be  taken  and  held  under  an  order  of  at- 
tachment or  garnishee  process.  Chilcole  v.  Conley,  36  O.  S.  545 ; 
Conley  v.  ChUcote,  25  O.  S.  320. 

(y)  Tlie  right  given  by  section  5441  to  a  debtor  who  is  the  head  of 
a  family,  and  not  the  owner  of  a  homesteml,  to  hold  exempt  from  levy 
and  sale  property  therein  mentioned,  to  be  selected  by  him  "  at  any 
time  beforse  sale,"  applies  as  well  to  property  levied  on  by  attachment 
as  by  execution  ;  and  ah  order  for  the  sale  of  attached  property,  made 
in  the  attachment  proceedings,  does  not  prevent  the  debt<jr  from  exer 
cising  his  right  of  selection  after  the  making  of  such  order  of  sale.  Close 
v.  Sinclair,  38  O.  S.  530.  And  when  the  debtor,  pending  the  suit  and 
levy  by  attachment,  assigns  all  his  property  for  the  benefit  of  his 
creditors,  except  only  such  as  he  may  lawfully  hold  exempt  from  exe- 
cution, he  may  select  for  exemption  property  so  attached,  lb.  And 
see  Niehaus  v.  FaiU,  43  O.  S.  63. 

Homestead  in  property  mortgaged  by  the  husband.  Sec.  5442.  No  sale 
of  real  estate  made  under  a  mortgage  which  is  not  executed  by  the 
wife  of  the  debtor,  if  he  has  a  wife,  shall  in  any  manner  affect  the  right 
of  the  debtors's  wife  or  family  to  have  a  homestead  set  off  under  the 
provisions  of  this  subdivision  (3). 

Xote. — On  principle,  it  would  seem,  as  the  obligation  of  a  contract  can  not  b« 
Impaired,  lands  mortgaged,  such  mortgage  being  executed  by  ua  unmarried  man 
who  afterward  marrie9,  can  not  be  claimed  under  thn  homestead  law. 

Jhuxrnot  affected  by  this  subdivisifm  (3).  Sec.  5443.  Nothing  in  this 
subdivision  (3)  contained  shall  be  so  construed  as  in  any  way  to  impair 
the  right  of  dower,  or  the  mode  provided  by  law  for  enforcing  that 
right 
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Notes  to  Subdivision  in.,  R.  S. 

1.  The  owner  of  the  chattel  property  which  is  exempted  by  law  from  execu- 
tion and  sale  for  the  payment  of  debts  is  not  divested  of  the  right  of  disposing 
of  it  by  pledge  in  security  for  the  payment  of  his  debts;  and  in  case  of  a  pledge 
or  chattel  mortgage,  the  owner  clearly  waives  the  benefit  of  exemption,  so  far 
as  the  incumbrance  is  operative.     Frost  v.  Shaw,  3  O.  S.  270. 

2.  Where,  by  the  terms  of  the  chattel  mortgage,  the  mortgagee  has  the  right 
to  the  possession  of  the  property  at  the  maturity  of  his  debt,  and  having  re- 
duced the  debt  to  judgment,  he  sues  out  execution  upon  which  the  property  is 
sold,  the  debtor  sustains  no  injury  in  the  right  of  possession  of  the  property 
which  would  support  an  action  of  trespass,  even  though  the  chattels  thus  mort- 
gaged and  sold  belonged  to  the  enumerated  articles  exempted  by  law  from  exe- 
cution,    lb. 

3.  There  are  certain  enumerated  articles  which  are  absolutely  exempted  from 
execution,  and  which  the  officer  is  bound  at  his  peril  to  notice  and  not  take  on 
execution,  unless  turned  out  by  the  debtor  by  a  waiver  of  his  right  of  exemp- 
tion; but  there  are  other  articles,  the  exemption  of  which  from  execution  de- 
pends on  selection  to  be  made  by  the  debtor.  And  where  the  exemption  depends 
on  the  selection  to  be  made  by  the  debtor,  the  selection  should  be  made  at  the 
time  of  the  levy,  if  the  debtor  be  present;  but  if  not  present,  then  it  should  be 
made,  and  notice  given  to  the  officer,  within  a  reasonable  time  thereafier,  and 
before  sale.  And  without  such  selection,  the  right  to  the  benefit  of  the  exemp- 
tion docs  not  exist  as  to  those  articles  which  the  statute  authorizes  the  debtor  to 
select.     lb. 

4.  In  an  action  of  trespass  against  the  officer  for  a  seizure  and  sale  on  execu- 
tion of  chattels,  which  are  exempted  by  law  from  execution  and  sale  on  the  se- 
lection of  the  debtor,  it  is  indispensable,  in  order  to  sustain  the  action,  that  the 
plaintiff  establish  his  right  to  the  exemption  by  proof  of  his  selection  of  the 
property  for  the  purposes  contemplated  by  the  statute.     lb. 

6.  As  to  the  spirit  in  which  these  statutes  are  to  be  construed,  see  Burgess  v. 
Everett,  9  O.  S.  425.     Liberally  construed. 

6.  A  debtor  does  not  lose  the  right  to  have  a  homestead  set  off  to  him  by 
leasing  the  premises  for  a  year, 'and  going  with  his  family  to  another  county  for 
temporary  purposes  merely.  And  the  homestead,  having  been  regularly  set  off 
under  the  statute,  "no  further  proceedings"  can  be  had  against  it  while  the 
right  to  the  homestead  so  set  off  continues.  And  the  question,  whether  a  home- 
stead so  set  off  under  the  statute  has  subsquently  become  subject  to  "  further  pro- 
ceedings," should  be  first  presented  to  and  be  determined  by  the  court  under 
whose  process  such  proceedings  are  sought,  before  the  same  are  had.  Wetz  v. 
Beard,  12  O.  S.  431. 

7.  The  humane  policy  of  the  homestead  act  seeks  not  the  protection  of  the 
debtor;  but  its  object  is  to  protect  his  family  from  the  inhumanity  which  would 
deprive  its  dependent  members  of  a  home.  And,  in  aid  of  this  wise  and  hu- 
mane policy,  the  whole  act  should  receive  as  liberal  a  construction  as  can  be 
fairly  given  to  it.     We  think  its  provisions  protect  the  debtor's   family  as 
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•gaioft  bit  creditors,  in  the  eojoymeot  of  an  actual  homestead,  irrespective  of 
the  titU  or  terma  by  which  it  is  held.     Seara  v.  Hanks,  14  O.  8,  L'flS. 

8.  Judgment  creditors,  at  whose  suit  a  conveyance  made  by  their  debtor  has 
been  set  aside  as  a  fraud  upon  their  rights,  can  not,  upon  execution  issued  under 
a  dH;reo  in  the  case,  set  up  the  fraudulent  conveyance  and  claim  it  as  a  bar  to 
the  debtor's  assertion  of  bis  right  to  have  a  family  homestead  exempted  from 
•ale  on  execution,     lb. 

9.  The  proper  time  for  the  assertion  of  the  debtor's  claim  under  the  statute, 
to  have  such  homestead  exempted  from  ?ale,  is  when  the  sheriff  or  other  officer 
is  about  to  execute  the  writ  of  execution  or  order  of  sale;  and  the  claim  is 
available  as  well  against  decretal  orders  of  sale  as  against  executions  founded 
on  judgments  at  law.     lb. 

10.  The  debtor  mortjjaged  his  hoAiestead.  He  also,  by  another  mortgage, 
mortgaged  other  lands  not  part  of  his  homestead.  Both  mortgages  were  fore- 
cloaed,  and  the  homestead  sold.  Before  the  sa1i>,  the  debtor  demanded  an  allow- 
ance of  $600  out  of  the  surplus  proceeds  of  the  sale  in  lieu  of  homestead.  The 
proceeds  of  the  sale  of  the  homestead  tract,  which  was  first  sold,  were  insuffi- 
cient to  satisfy  the  mortgage  upon  it.  The  other  lands,  after  satisfying  the 
mortgage  upon  them,  left  a  surplus.  Held,  that  the  debtor  was  entitled  to 
allowance,  in  lieu  of  homestead,  out  of  such  proceeds.  Niehatu  v.  Faul,  48  O- 
8.  68. 


Special  Exemptions,  and  Non-Exemptions,  From  Execution. 

1.  A  notary  public's  seal  and  register  are  exempt  from  execution.     {  118. 

2.  The  debtor's  burial  lot  in  a  cemetery  u  also  exempt,    g  1469. 
8.  Cemetery  lands.    S|  8578. 

4.  Certain  property  of  railroad  companies.     \  3299. 

6.  No  exemption  in  case  of  Judgments  under  liquor  laws  based  upon  unlawful 
Ml«a  (section  436u},  except  as  in  section  6430. 

A.  No  exemption  against  judgment  under  gaming  laws.    }  4275. 

7.  No  exemption  of  homestead  property  for  taxes  duo  thereon.   }  5484.  (Sup^ 
p.  852.) 

8.  No  exemption  for  taxes  and  penalties  under  "Dow  Liquor  L«w."'     (88  t. 
168,  \  4.) 
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CHAPTER  XIII. 

TRIAL  OF  THE  RIGHT  OF  PROPERTY  WHEN  CHATTELS  LEVIED 
ON  ARE  CLAIMED  BY  A  THIRD  PERSON. 

Proceedings  when  goods  levied  on  are  claimed  by  a  third  person.  Sec. 
5444  (Subdivision  IV.)  If  the  officer,  by  virtue' of  a  writ  of  execution 
issued  from  any  court  of  record  of  this  state,  levy  such  execution  on 
goods  and  chattels  claimed  by  a  person  other  than  the  defendant,  such 
officer  shall  forthwith  give  notice,  in  writing,  to  a  justice  of  tlw  peace 
of  the  county,  in  which  shall  be  set  forth  the  names  of  the  plaintiff 
and  defendant,  together  with  the  name  of  the  claimant,  and  at  the 
same  time  furnish  the  justice  a  schedule  of  the  property  claimed  ;  the 
justice  shall,  immediately  upon  the  receipt  of  the  notice  and  schedule, 
make  an  entry  of  the  same  upon  his  docket,  and  issue  a  summons,  di- 
rected to  the  sheriff,  or  any  constable  of  the  county,  commanding  him 
to  summon  five  disinterested  men,  having  the  qualifications  of  an 
elector,  who  shall  be  named  in  the  summons,  to  appear  before  him,  at 
the  time  and  place  therein  mentioned,  which  time  shall  not  be  more 
than  three  days  after  the  date  of  the  writ,  to  try  and  determine  the 
right  of  the  claimant  to  the  property  in  controversy ;  the  claimant 
shall  give  two  days'  notice,  ill  writing,  to  the  plaintiff,  or  other  party 
for  whose  benefit  the  execution  was  issued  and  levied,  his  agent  or  at- 
torney, if  within  the  county,  of  the  time  and  place  of  trial ;  and  he 
shall,  moreover,  prove  to  the  satisfaction  of  the  justice  that  such  no- 
tice was  given,  or  that  it  could  not  be  given  by  reason  of  the  absence 
of  the  party,  his  agent  or  attorney. 

(a)  The  provisions  of  this  subdivision  (IV.)  do  not  apply  to  seizures 
by  constables  on  executions  issued  by  justices  of  the  peace.  Armstrong 
V.  Harvey,  11  O.  S.  527. 

(6)  The  trial  provided  by  this  section  can  only  be  had  at  the  in- 
stance of  the  claimant,  and  not  at  the  sole  instance  of  the  sheriff,  and 
against  the  will  of  the  claimant.     Jones  v.  Garr,  16  O.  S.  420. 

The  claimant  can  replevy  the  property  from  the  sheriff,  or  sue  him 
for  its  value,  for  wrongful  conversion,  or  for  trespass.  The  sheriff 
levies  on  property  at  his  peril. 

(c)  When  a  third  person  claims  chattels  levied  on  by  the  sheriff  on 
execution,  and  prosecutes  his  claim  under  this  subdivision  (IV.),  and 
the  finding  is  against  him,  the  claimant  can  not  afterward  have  an  ac- 
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lion  of  trespass  against  the  Jvcriff  for  the  same  goods.     Patty  v.  Mans 
field,  8  O.  369. 

(d)  Proceediugs  for  a  trial  of  the  right  of  property  resulting  in  an 
order  of  regtitution,  and  a  return  of  the  property  pursuant  to  the  order, 
are  no  bar  to  an  action  by  the  claiinaut  against  the  officer  for  the 
seizure  and  detention  of  the  property.  Abbey  v.  Searla,  4  O.  S.  598. 
Nor,  in  such  cast*,  are  they  conclusive  of  the  right  of  property,  in  an 
action  by  the  claimant  for  the  wrongful  caption  and  detention  of  the 
pn>perty  against  the  officer,  who,  in  disregard  of  the  order,  sold  the 
property  on  execution.     Armstrong  v.  Harvey,  11  O.  S.  527. 

(e)  A  sale  by  a  constable  of  property  seized  on  execution,  pending 
a  trial  under  the  statute  of  the  right  thereto  before  a  justice  of  the 
peace,  will  not  oust  the  jurisdiction  acquired  by  the  justice,  but  he 
may  proceed  to  final  hearing  as  if  such  sale  had  not  been  made. 
RHymer  v.  Sargent,  11  O.  S.  682.  And  when  such  trial  was  set  for 
the  day  preceding  that  fixed  for  the  sale,  and  the  justice  continued 
the  hearing  until  the  succeeding  day,  the  cause  may  still  proceed, 
though  not  terminated  until  after  the  sale.     lb. 

Trial  of  Vie  right  of  property.  Sec.  5445.  The  jurors,  summoned  as 
aft)resaid,  shall  be  sworn  to  try  and  determine  the  right  of  the  claim- 
ant to  the  property  in  controversy,  and  a  true  verdict  to  give  according 
to  the  evidence ,  if  the  jury  find  that  tlio  right  to  the  goods  and  chat- 
tels, or  atiy  |)art  thereof,  is  in  the  claimant,  they  shall  also  find  the 
value  thereof,  and  the  justice  shall  render  judgment  upon  such  find- 
ing for  the  claimant,  that  he  recover  his  costs  against  the  plaintiff  in 
execution,  or  other  party  for  whose  benefit  the  execution  is  issued,  and 
also  that  he  have  restitution  of  the  goods  and  chattels,  or  any  part 
thereof  according  to  the  finding  of  the  jury;  but  if  the  jury  find 
that  the  right  to  the  goods  and  chattels,  and  every  part  thereof,  is  not 
in  the  claimant,  the  justice  shall  render  judgment  on  such  finding  in 
favor  of  the  plaintiff  in  execution,  or  other  party  for  whose  benefit  the 
execution  issued,  and  against  the  claimant,  for  costs,  and  award  exe- 
cution thereon  ;  if  the  jury  fail  to  agree,  and  be  discharged,  costs  shall 
be  taxed,  to  abide  the  final  event  of  the  proceeding  before  the  justice, 
and  another  jury  shall  be  summonetl  in  like  manner  as  before;  a  judg- 
ment for  the  claimant,  unless  an  undertaking  be  executed,  as  provided 
in  the  next  section,  shall  be  a  ju.«tification  of  the  officer  in  returning 
"  no  goods"  to  the  writ  of  execution,  by  virtue  of  which  the  levy  wa's 
made,  as  to  such  part  of  the  goods  and  chattels  as  were  found  to  be- 
long to  the  claimant ;  and  the  same  fees  shall  be  allowed  and  taxed  by 
12 
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the  justice,  for  himself,  officers,  jurors,  and  witnesses,  as  are  allowed 
by  law  for  like  services  in  other  cases. 

Proceedings  when  jury  find  for  claimant.  Sec.  5446.  If  the  jury 
find  that  the  property,  or  auy  part  thereof,  is  in  the  chiimant,  aud  the 
plaintiff  in  execution,  at  auy  time  within  three  days  after  the  trial, 
tender  to  the  officer  having  the  property  in  his  custody  on  execution 
an  undertaking,  in  double  tiie  amount  of  the  value  of  the  property  as 
assessed  by  the  jur}',  with  good  and  sufficient  sureties,  payable  to  the 
claimant,  to  the  effect  that  they  will  pay  all  damages  sustained  by 
reason  of  the  detention  or  sale  of  the  property,  the  officer  shall  deliver 
such  undertaking  to  the  claimant,  and  proceed  to  sell  the  property  as 
if  no  trial  of  the  right  thereto  had  taken  place,  and  shall  not  be  liable 
to  the  claimant  therefor. 

(a)  If  the  claimant  refuses  to  try  his  .right  to  tlio  property  under 
'this  statute,  he  will  lose  no  right  by  such  refusal.  He  can  not  be  com- 
pelled to  submit  his  property  rights  to  the  determination  of  five  jurors 
and  a  justice  of  the  peace,  when  the  opposing  party  will  not  be  con- 
cluded by  a  finding  and  judgment  in  his  favor,  but  may  substitute  an 
undertaking,  with  sureties,  for  such  property.  By  availing  himself 
of  this  remedy,  the  claimant  estops  himself  from  asserting  other  rights 
than  it  provides  for  him.     Ralston  v.  Oursler,  12  O.  S.  105. 

(by  As  to  when,  in  case  an  action  is  brought  against  the  officer 
holding  an  execution  for  taking  other  than  the  debtor's  property,  the 
execution  plaintiff  may  be  substituted  as  defendant  in  place  of  the  of- 
ficer, see  section  5018,  Svp,,  p.  248;  and,  as  to  interpleader  by  such 
officer,  see  section  5017. 

(c)  A  sheriff  is  not  liable  to  the  successful  claimant  for  selling  the 
chattels  on  the  writ,  when  the  plaintiff  in  execution  had  tendered  a 
bond  as  provided  in  this  section,  and  the  claimant  refused  to  receive 
it.     Ralston  v.  Oursler,  12  O.  S.  105. 

Execution,  to  be  Issued  on  Precipe. 

[Form  116.    §  5381.] 

The  State  of  Ohio, County,  ss. 

To  the  Sheriff  of County,  Greeting: 

Whereas,  in  a  certain  civil  action  lately  prosecuted  in  the  Court  of of 

county,  wherein  John  Doe  was  plaintiff  and  John  Smith,  John  Jones, 

and  Hugh  Evans  were  defendants,  the  said  plaintiff  recovered  a  judgment 
against  the  said  defendants,  which  judgment  is  entitled  to  draw  interest  at 

the  rate  of per  cent  per  annum  from  the day  of ,  a.  d.  18 — , 

the  6rst  day  of  the  term  of  said  court  at  which  said  judgment  wasrenderedi 
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for  the  sum  of dollars  and cents,  together  with  hi*  costs,  taxed 

at dollars  and cents,  to  draw  inter€»8t  from  said  day. 

You  are,  therefore,  hereby  commanded  that  of  the  goods  and  chattels 
not  exempt  by  law,  of  the  said  John  Smith,  John  Jones,  and  Hugh  Evnns, 
you  cause  to  be  made  the  money  specified  in  this  writ,  together  with  the 
costs  accruing  upon  tho  same;  and,  for  want  of  goods  and  chattels,  that 
you  cau&e  the  same  ti>  be  made  of  the  lands  and  tenements  of  tho  said 
John  Smith,  John  Jones,  and  Hugh  Evans. 

.Vnd  you  are  further  hereby  commanded  to  make  return  of  this  writ, 
with  your  proceedings  under  tho  same,  before  the  Court  of  [Common 

Pleas]  of county,  within  sixty  days  from  the  date  hereof,  and  have 

then  and  there  the  money  made  by  you  upon  this  writ,  to  render  unto 
tlie  persons  entitled  thereto;  and  have  you  then  ond  there  this  writ. 

Witness  my  hand  and  the  seal  of  the  court,  this  day  of ,  A, 

D   18—. 

Indorsement  of  clerk  Icxact  amount  of  delt,  damages  and  cm/j]  :  "  Defend- 
ants" costs.  $ ."     (§  13JU.) 

Hote. —  For  intorcit  on  tho  costs  of  tho  party  recovering  judgment  and  carried 
into  tho  sainu,  but  not  on  other  cost*,  see  Eminitt  v.  Brophy,  42  O.  .S.  91-93. 

Execution  when  One  of  Defendants  is  Certified  as  Surety 
IN  THE  Judgment. 

[Form  117.    §  5419.] 

The  State  of  Ohio, County,  ss. 

To  the  Sheriff  of County,  Greeting: 

Whereas,  in  a  certain  civil  action  upon  an  instrument  of  writing  lately 

prosecuted  in  the  Court  of  [Common  Pleas]  of county,  wherein  John 

Doe  wai  plaintiff  and  John  Smitli,  John  Jone.s,  and  IIu;!h  Evans  were  de- 
iendanl»,  the  saitl  [Hugh  Evans]  being  certified  in  said  judgment  as  surety 
for  said  John  Smith  and  John  Jones,  which  judgment  is  entitled  to  draw 

interest  at  the  rate  of per  cent  per  annum  from  tho day  of , 

A  D.  18 — ,  the  first  d.iy  of  the  term  of  said  court  at  which  said  judgment 

was  rendered,  for  the  sum  of dollars  and  cents,  together  with 

bis  costs,  taxetl  nt dollars  and cents. 

You  are,  therefore,  hereby  commanded  :  Fint,  that  out  of  the  goods  nnd 
chattels  not  exemptfHl  by  law  of  the  said  .lohn  Smith  and  John  Jone.4, 
you  causA  to  be  made  the  money  specified  in  this  writ,  together  with  the 
costs  accruing  upon  the  same,  and.  for  want  of  goods  and  chattels,  thai 
you  cause  tho  same  to  be  made  of  lands  and  tenements  of  the  said  John 
Smith  and  John  Jones.  And,  second,  for  want  of  goods  and  chattels,  lands 
and  tenements  of  said  principal  debtors  sufficient  to  satisfy  thd  same, 
you  cause  said  moneys  to  be  mode  of  the  goods  and  chattels  not  exempt 
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by  law  of  said  surety  [Hugh  Evans]  and,  for  want  of  goods  and  chattels, 
that  you  cause  the  same  to  be  made  of  the  lands  and  tenements  of  said 
Hugh  Evans. 
And  you  are  further  commanded,  etc.  [as  in  the  preceding  Form  1 IG]. 

Sheriff's  Sale  op  Goods  and  Chattels  Levied  Upon  on  Exe- 
cution— Notice  of  Sale — Sheriff's  Sale  of  Personal 
Property. 

[Form  118.    §5385] 

Notice  is  hereby  given  that,  on  the day  of ,  a.  d.  18—,  com^ 

mencing  at o'clock  —  m  ,  I  will  offer  for  sale  at  public  vendue,  at  \_the 

place  of  sale},  the  following  personal  property:  \^H ere  give  a  list  of  the  prop- 
erty.'] Which  said  personal  property  has  been  levied  upon  by  me  as  the  sher- 

iflF  of county,  to  satisfy  an  execution  issued  by  the  [Common  Fleas 

Court]  of  said county  in  favor  of  John  Doe,  plaintiflF,  against  John 

Smith,  John  Jones,  and  Hugh  Evans,  upon  a  judgment  obtained  by  him 
against  them  in  said  court. 

Levied  upon  as  the  property  of  John  Smith. 

Terms  of  sale :  Cash  on  the  day  of  sale. 

\^Date.']  ,  SheriflF  of County. 

To  Publisher :  Publish  for  two  consecutive  weeks. 

Proof  of  Publication. 

[Form  119.    §  5385.] 
State  of  Ohio, County,  ss. 

I, ,  make  solemn  oath  that  the  annexed  advertisement  was  pub- 
lished  by consecutive  weekly  insertions   in   the .a  [daily;  or, 

weekly]  newspaper  printed  in   the  county  of ,  more  than  ten  days 

next  preceding  the day  of ,  a.  d.  18 — ;  and  that  he  then  was  the 

[publisher]  of  said  newspaper.  . 

Sworn  to,  etc.  [<w  other  affidavits  are  verified.  ] 

Note. — If  no  newspaper  bo  printed  in  the  county,  the  above  advertisement 
can  be  posted  in  fioe  public  places,  as  provided  in  section  6385. 

Goods  and  chattels  levied  on  upon  execution  may  be  sold  by  the 
officer  at  private  sale. 

Motion  in  Such  Case. 

[Form  120.    §  5387.] 

Common  Pleas  Court  of County. 

No.  J]"^"  Doe.  Plaintiflf.  |  ^^^.^^  ^^  g^j^  p^^p^^^^  j^^^,.^^  ^^  ^^ 

John  Smith  et  als.,  Defendants.  )      ^"V'''*^®  ^^le. 

In  this  cause,  upon  an  execution  issued  upon  the  judgment  herein  on 
the day  of ,  a.  d.  18 — ,  the  sheriflF  has  levied   upon  [a  stock  of 
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dry-goods  in  the  store  of ,  at ],  ns  the  property  of ,  which  can 

cot  t>e  Bold  to  advantage  at  public  aale,  but  will  bring  a  greater  sum  of 
money,  if  sold  by  the  oflBcer  holding  the  execution  at  private  sale;  the 
plaintiff,  therefore,  moves  the  court  [or.  the  judge  of  this  court  in  vaci^ 
tion]  to  make  an  order  directing  the  sheriff  [or  other  oJfic(T  holdmg  the  f.r(>- 
eeui]  to  sell  such  goo<Is  and  chattels  so  levied  on  nt  private  sale  for  cash, 
aocording  to  the  statute  in  such  case  mndo  and  provided. 

EuwABO  Coke,  Attorney  for  Plaintiff. 

The  bearing  of  the  within  motion  is  set  for  the  day  of .  a.  d. 

s — ,  at o'clock —  M.  in  said  court  \or,  before  ,  judge  of  said 

court,  at ];  and  the  said  [plaintiff]  is  required  to  give  the  said 

written  notice  of  said  motion,  and  of  the  time  and  place  of  hearing  the 

same days  before  the  day  of  such  hearing. 

[Date.']  II.  Y.,  Judge. 

Notice  of  Sucn  Motion  and  of  its  Hearino. 

[Forml2L    §5387] 

Common  Pleas  Court  of County. 

^     _  John  Doe.  PlHintifl,  )   ^^^^^^  ^^  j^^^j^^   ^^  S^H  Property 

Jolln   Smith   et  "ais  .  Defendants,  j       ^^'^^  ^"  «'  ^"^*'«  ^"^^^ 
To  John  Smith,  John  Jones,  and  Hugh   Evars  [name  all  the  jmrties  who 
have  a  claim  in  the  pmper'y  or  an  inteiest  in  the  satix/aetion  of  the  judgment]  : 

You  are  hereby  notified  that  a  motion  has  been  filed  in  this  case  by  said 
John  Doe,  the  plaintiff,  to  sell  the  goods  and  chattels  levied  upon  by  exe- 
cution in  this  cause,  for  cash,  according  to  law.    Said  motion  will  be  heard 

in  said  court  [or,  by ,  judge  of  said  court,  at ]  on  the day  of 

,  A.  D.  18 — ,  at o'clock  —  M.,  or  as  soon  thereafter  as  tho  same  can 

be  beard.     And  the  motion  will  be  supported  by  affidavits. 

[Daie.']  JoBX  Dor, 

By  Edward  Coke,  his  Attorney. 

Note.— It  serrice  of  tho  notice  is  not  acknowledged  in  writing  by  the  party 
on  whom  it  is  required  to  be  served,  like  all  notices,  it  must  b«  proved  by  the 
oath  of  ibe  person  making  the  curvicc. 

Order  Grantino  the  Motion  to  Sell  at  Private  Sale. 
[Form  122.    §5387.] 


Jobri   Doe 

etc.,  at  Private  Sale. 


V     ■>"<<  ^  Order  Granting  Motion  to  Sell  Property  Levied  on, 


John  Smith  et  als.  ^ 

This  day,  the  motion  heretofore  filed  herein  to  have  tho  goo<Is  and 
chattel.^  levied  upon  on  the  execution  issued  herein  to  the  sheriff  sold  by 
the  sheriff  at  private  sale  for  cash,  etc..  came  on  to  be  heard  by  the  court 

[or,  before .  a  judge  of  said  court  in  vacation];  and  the  court  [or. 

said  judge]  being  hatisfied  that  due  notice  of  tli*>  pendency  and  time  and 
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place  of  hearing  said  motion  has  been  given  to  the  said ;  and  the 

court  \_or,  said  judge]  thereupon,  for  good  cause  shown,  doth  hereby  order 
and  direct  tlie  slierifF  to  sell  the  said  goods  and  chattels,  levied  upon  and 
now  held  by  him  as  such  sheriflf,  under  tlie  execution  issued  herein,  at 
private  sale,  for  cash,  for  not  less  than  two-thirds  of  their  appraised  value ; 
and  that  he  make  due  return  of  such  execution  and  his  proceedings  there- 
under according  to  law.  Said  property  to  bo  first  appraised  by  three  dis- 
interested persons,  to  wit:  l_Naine  them.'] 

Note. — The  sheriff,  or  parties  interested,  should  make  reasonable  advertise- 
ment or  give  publicity  of  such  private  sale;  and  for  doing  so,  the  sheriff  should 
allowed  what  it  may  cost  him  as  a  part  of  the  expenses  of  the  sale.  If  the 
order  to  sell  at  private  sale  is  refused,  the  forms  of  entry  of  such  refusal  will 
present  no  difficulty  to  the  attorney. 

Appraisement  of  Property  Levied  on  and  Ordered  to  be  Sold 
AT  Private  Sale. 

[Form  123.    §  5387.] 
Common  Pleas  Court  of County. 

John  Doe,  PlaintiflF,  "] 

No.  — .]  vs.  I    Appraisement  of    Personal   Prop- 

John  Smith,  John  Jones,  and  Hugh  f       erty  Levied  Upon  on  Execution 
Evans,  Defendants.  J 

We, , ,  and ,  three  disinterested  appraisers  appointed  by  the 

order  of  said  court,  to  which  this  appraisement  is  attached,  having  been 
first  duly  sworn  well  and  truly  to  appraise  at  its  full  value  in  money. 

the  goods  and  chattels  hereinafter  mentioned,  and  shown  to  us  by  , 

sheriff  of  said  county,  as  held  by  him  by  levy  upon  an  execution  in  his 
hands  issued  upon  the  judgment  in  this  action,  do,  on  fully  examining 
the  same  for  the  purpose  of  ascertaining  the  value  thereof,  appraise  the 
same  as  follows:  [//er«  appraise  each  article  or  parcel  as  specified  in  the  levi/.^ 

Given  under  our  hands,  this day  of ,  a.  d.  18 — . 

[_Names  of  appraisers.] 

Note. — The  sheriff  will  return  the  appraisement  attached  to  the  order  of  the 
court,  with  the  execution.  This  section,  6387,  is  silent  as  to  such  appraisers  tak- 
ing an  oath  well  and  truly  to  appraise  such  property  at  its  true  value  in  money 
but  it  will  be  best  to  make  such  oath,  which  may  be  taken  before  any  officer  au- 
thorized to  administer  oaths. 

When  the  Property  Levied  on  can  not  be  Sold  for  "Want 
OP  Bidders  or  Time— Venditioni  Exponas. 

[Form  124.    §5386.] 

The  State  of  Ohio, County,  ss. 

To  the  Sheriff  of  the  County  of ,  Greeting: 

Whereas,  by  our  writ,  we  lately  commanded  you  that  of  the  goods  and 
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chattels,  and  for  want  thereof,  then  of  the  lands  and  tenements  of  John 
Smith,  John  Jones,  and  Hugh  Evans,  in  your  county,  you  should  cause 

to  b«  made  the  sum  of dollars  and centji,  and dollars  and 

cents,  costs  of  suit,  with  interest  from  the day  of ,  a.  d.  18 — , 

which,  by  the  judjiment  of  our  Court  of  Common    Pleas,  within  and  for 

said  county,  at  the  term  thereof,  a.  i>.   I"* — .  John  Doe  recovered 

against  the  said  John  Smith,  John  Jones,  and  IIa<.'h  Evans,  with  interest 

thereon,  at  the  rate  of percent  per  annum,  from  the day  of , 

\.  P.  18 — ,  until  pai<l.  together  with  the  further  sum  of dollars  and 

cents,  costs  of  increase  on  sai<l  judgment,  and  interest  thereon  from 

the  s.nme  date,  and  also  the  co8t4  that  might  accrue;  and  that  you  should 
have  the  said  money  before  our  said  Court  of  Common  Pleas  within  sixty 
days  from  the  date  of  said  writ,  to  render,  etc.,  and  that  you  should  have 
then  there  this  writ.  And  you  at  that  date  returned  to  us,  in  our  said 
Court  of  Common  Pleas,  that,  by  virtue  of  said  writ  to  you  directed,  you 

had.  on  the day  of ,  a.  d.  18 — ,  levietl  the  said  writ  upon  certain 

i!imk1s  and  chattels  of  the  said  John  Smith,  to  wit:  [^enumerate  them'];  [or 
lor  want  of  goods  and  chattels  of  any  of  the  said  defendants,  you  levied  the 
said  writ  ui>on  certain  lands  and  tenements  of  the  said  John  Smith  {</e- 
McriLinrj  thetr.)\  which  said  goods  and  chattels  [or,  lands  and  tenements] 
were  then  remaining  in  your  hands  unsold.  Therefore,  we  command  you 
that  those  goods  and  chattels  [or,  those  lands  and  tenement!>]  you  expose 
to  sale*;  and  have  the  money  arising  from  such  sale  before  our  said 
Court  of  Common  Pleas  within  sixty  days  from  the  date  of  this  writ,  to 
render  unto  the  persons  entitled  to  the  same,  etc.;  and  have  you  then 
there  this  writ. 

Witness,  etc. 

[sbal] 

Vexdi,  WITH  Fi.  Fa.  Clause. 
[Form  125.    {5388.] 

[Insert  at  *,  in  Fcrm  1 1 9,  the  following  ;] 

You  are  also  hereby  commanded,  that  if.  in  your  opinion,  the  property 
remaining  in  your  hands  not  sold  is  insufficient  to  satisfy  aaid  judgment 
and  costs,  that  then  you  cause  the  same  to  bo  made  of  those  goods  and 
chattels  [nr,  lands  and  tenements],  and  of  other  goods  and  chattels  not 
exempt  by  law,  and  for  want  thereof,  then  of  the  lands  and  tenements 

[or,  other  lands  nn<i  tenements]  of  the  said ,  the  judgment  defendants, 

witliin  your  county. 

[Ooneiude  at  after.the  *.  i«  Form  124.] 

(a)  Oa  a  judgment  rendered  against  a  partnership,  by  its  firm 
name,  in  suits  authorized  l>y  section  5011,  execution  can  only  be  levied 
upon  partnership  property.     §  53^1. 

(6)  If  execution  l)e  issued  t  >  another  county,  it  should  be  directed 
to  the  sheriff;  or,  in  a  proper  case,  to  tlie  coroner  of  such  county: 
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"To  the  Sheriff  of  [tlie  name  of  such  count}/],  Greeting."  The  form 
of  such  execution  is  the  same  as  when  issued  to  the  sheriff,  etc.,  of  the 
county  iu  which  the  judgment  is  rendered. 

Undertaking  of  Defendant  when  Personal  Property  is  Not 
Sold  for  Want  of  Bidders,  Time,  or  Other  Cause. 

[Form  126.    §5384.] 

Court  of  Common  Pleas  of County,  Ohio. 

John  Doe,  PlaintiflF,  ^ 

Jo^hiT^mith,  John'jone^,  and  Hugh     Redelivery  Undertaking. 
Evans,  Defendants.  J 

Whereas,  on  execution  No.  — ,  issued  in  this  cause,  ,  the  sheriff  of 

said  county,  levied  upon  the  following  goods  and  chattels,  to  wit:  \_/tere 
specify  the  property] ;  which  remain  unsold  for  [want  of  bidders,  want  of 
time  to  advertise  and  sell,  or  other  reasonahle  cause  to  be  stated]. 

Now,  therefore,  in  pursuance  of  the  statute  in  such  case  made  and  pro- 
vided, we,  John  Smith,  as  principal,  and  and  ,  as  sureties,  do 

hereby,  jointly  and  severally,  undertake  unto  the  said ,  as  sheriff  as 

aforesaid,  in  the  sum  of  dollars  {such  reasonable  sum  as  the  officer  deems 

svj^cient],  to  the  effect  that  the  said  property  shall  be  delivered  to  the  of- 
ficer holding  an  execution  for  the  sale  of  the  same,  at  the  time  and 
place  appointed  by  such  officer,  either  by  notice  given  in  writing  to  the 
said  defendant  in  execution,  or  by  advertisement  published  in  a  newspaper 
printed  in  said  county,  naming  therein  the  day  and  place  of  sale;  and  if 
the  said  defendant  in  execution  fail  to  deliver  the  goods  and  chattels 
at  the  time  and  place  mentioned  in  the  notice  to  him  given,  or  to  pay  to 
the  officer  holding  the  execution  the  full  value  of  said  goods  and  chattels 
or  the  amount  of  the  debt  and  costs,  this  undertaking  shall  be  considered 
as  broken,  and  may  be  proceeded  on  as  in  other  cases. 

In  witness  whereof,  the  parties  have  hereunto  subscribed  their  names, 

this day  of ,  a.  d.  18 — .  ,  Principal. 

,  Surety. 

,  Surety. 

Wlien,  for  want  of  goods  and  chattels  sufficient  to  satisfy  the  execution, 
lands  are  levied  upon,  they  must  be  appraised.  Such  appraisement  must 
be  made  by  three  disinterested  freeholders,  residents  of  the  county  where 
the  lauds  lie,  under  oath,  and  upon  actual  view  of  the  premises.  The 
officer  holding  the  execution,  or  his  deputy  executing  it,  administers 
the  oath.  Houses  aud  buildings  should  be  carefully  examined  by  the 
appraisers,  with  a  view  to  ascertaining  the  value  in  money  of  the  lands 
to  be  appraised.  Leaseholds  renewable  forever  are  real  estate.  Leases 
for  years,  however  lung  the  term,  are  personal  property.  An  affirma- 
tion is  included  by  the  term  oath. 
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Oath  of  Appraisers. 

[Form  127.    g  5389.] 

The  State  of  Ohio, County,  ss. 

You, , ,  and ,  and  each  of  you,  dosolemnly  stToar  [or,  sclcmniy 

a(Bnn,  under  the  pains  and  penalties  of  perjury]  that  you  will  impar- 
tially appraise  the  lands  and  tenements  to  be  shown  you,  and  levied  on  by 
inc  under  the  execution  which  I  hold,  upon  actual  view,  at  their  true  value 
in  money,  and  this  you  do  as  you  shall  answer  to  God. 

[Date,]  , 

t 

f 

Sworn  to,  eta  ,  Sheriff  of C!ounty. 

Inquest  of  Appraisers. 

[Form  128.    g  538y.] 

We,  the  undersigned  appraisers,  freeholders  of  said county,  having 

been  first  duly  nworn  so  to  do,  upon  actual  view  of  the  same,  impartially 
appraised  the  following  described  lands  and  tenements,  levied  up>on  by 
execution,  iu  the  case  of  John  Doe  against  John  Smith  and  others,  as  the 

property  of ,  at  dollars  in  money,  said  lands  and  tenementi 

being  described  as  follows :  [  Here  describe  the  real  estate  levied  on.  If  acparaiS 
traeta  are  levied  on  they  should  he  appraised  separately.'\  The  following  de> 
scribed  lands  and  tenements  levied  upon  by  execution  as  the  property  of 
,  to  wit:   [ilcseriiing  the  jmrcel]  at dollars.     [^Second,  etc.'] 

In  witness  whereof,  we  have  hereunto  subscribed  our  names,  this  — — 

day  of •,  A,  D.  18 — .  , 

I 

Note. — A  "  freeholder  "  is  one  who  is  the  owner  of  an  estate  in  lands  in  fee* 
■Impip,  for  his  own  life,  or  tlio  life  of  another,  or  by  lease  renewable  forever— 
a  frocliold  estate  in  lands. 

The  shcriflT  or  officer  executing  the  writ  must  fbrthwith  deposit  a 
copy  of  the  inquest  of  appraisctncnt  with  the  clerk  of  the  Court  of 
Common  Pleas  from  which  the  writ  issued.  §  5390.  A  copy  of  the 
oath  administered  to  tlie  appraisers  should  bo  returned  with  the  inquest 
itself.  If  the  execution  be  from  another  .county,  such  copy  may  be 
transmitted  to  tho  clerk  of  th3  county  who  issued  the  writ  by  mail. 
§  6420. 
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Form  of  Sucn  Heturn  by  the  Officer. 

[Form  129.    §5390.] 

Common  Pleas  Court  of County. 

John   Doe     | 

No.  — .]       vs.  >  Execution  No. . 

John  Smith  et  als,  ) 

The  annexed  is  a  true  copy  of  the  inquest  of  appraisement,  including 
the  oath  of  the  appraisers,  of  the  lands  and  tenements  therein  described, 
levied  upon  by  me,  by  virtue  of  said  execution,  as  the  property  of  said 
defendant, 

IDate."]  ,  Sheriflf  of County. 

A'ote. — If  any  party  interested  as  plaintiff  or  defendant  objects  to  such  ap- 
praisement for  any  reason,  such  as  that  one  or  more  of  tlio  appraisers  was  not 
a  freeholder,  or  resident  of  the  count\',  or  the  appraisement  was  not  made  upon 
actual  view,  or  is  too  low,  or  too  high,  etc.,  it  will  be  advisable  to  file  a  motion 
in  the  court  of  the  county  from  which  the  execution  issued,  to  set  the  same 
aside  for  such  reasons  and  avoid  incurring  the  costs,  etc,  of  a  sale,  or  attempted 
Side.  The  practice  is  net  settled  as  to  whether  a  motion  to  set  aside  the  sale  for 
objections  reaching  only  the  appraisement  can  be  made  after  the  sale  is  reported 
and  stands  for  confirmation,  some  judges  being  liberal  and  others  striet  in  this 
respect,  holding  that  after  the  sale  objections  to  the  appraisement  are  waived, 
and  still  others  who  impose  tho  costs  subsequent  to  the  appraisement  upon  the 
party  excepting  to  it  and  obtaining  a  new  appraiserni-nt.  If  valid  objections  to 
the  sale  exist  and  the  appraisement  'n  also  materially  defective,  objections  to  the 
latter  are  usually  joined  in  the  motion  to  sot  aside  both,  and  a  new  appraisement 
ordered.     On  re-appraisement,  Forms  127,  128,  and  129  are  applicable. 

Motion  to  Set  Aside  Appraisement  by  Plaintiff. 

[Form  130.] 

Court  of  Common  Pleas  of County. 

John  Doe         1 
Mo.  — .]    V.?.  y  Motion  to  Set  Aside  Appraisement  of  Real  Estate. 

John  Smith   et  als.  ) 

The  said  plaintiff  moves  the  court  to  set  aside  the  appraisement,  and 
for  a  new  appraisement,  of  the  lands  and  tenements  appraised  upon  exe- 
cution in  this  case,  a  copy  of  which  is  on  file  in  the  clerk's  office  in  this 
county,  for  the  reasons  following: 

1.  \^Here  state  and  number  the  grounds  of  the  motion.'] 

Edward  Coke,  Attorney  for  FlaintifiP. 
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Entry  Sustaintno  tue  Motion. 
[Form  131.] 

M-  1  '^  Appraisement  Set  Aside  and  New  Appraisement 

^?\ri    "fi,    »    1      (  Ordered.  ^^ 

John  iSmith  et  als.  ) 

This  day  the  motion  heretofore  filed  herein  to  set  aside  the  appraise- 
ment of  tlie  real  estate  levied  on  upon  execution  in  this  cause,  came  on 
to  be  heard  by  the  court,  and  the  court  having  heard  all  the  evidence  ad- 
duced upon  such  motion,  and  the  arguments  of  counsel,  and  being  fully 
advised  in  the  premises,  doth  grant  said  motion ;  and  It  is  thereupon 
ordered  by  the  court  that  the  said  appraisment  be  and  the  same  is  hereby 
set  aside  and  held  for  naught,  the  costs  of  said  appraisement  [to  be  taxed 
as  part  of  the  costs  of  the  cause,  and  the  costs  of  and  incurred  upon  this 
motion  to  be  taxed ;]  and  a  new  appraisement  of  said  premises,  ac- 
cording to  law,  is  hereby  ordered. 

Xoie. — The  evidence  in  such  cases  is  properly  prosontcil  by  nffiJavits  and 
documents ;  tbuugh  the  court,  in  its  discretion,  may  bear  oral  evidonoo. 

Entry  when  the  Motion  is  Overruled. 

[Form  132.] 
John  Doe           ) 
No.  — .]     vs.                 >  Motion  to  Set  Asido  Appraisement  Overruled. 
John  Smith  et  als.    ) 
This  day  the  motion  heretofore  made  herein  to  set  aside  the  appraise- 
ment of  tho  real  estate  levied  upon  on  e.xecution  in  this  cause,  came  on  to 
be  heard  by  the  court,  and  tho  court  having  heard  all  the  evidence  ad- 
duced, and  the  arguments  of  counsel,  and  being  fully  advised  in  the  prem- 
ises, dolh  overrule  said  motion,  nt  tho  costs  of ,  taxed  at  dollars 

and cents  [to  all  of  which  the  (plaintiff)  excepts.] 

(o)  iSee  BfLL  op  Exceptions. 

(6)  Lands  can  not  be  sold  for  less  than  tujo4hird»  of  their  appraised 
value.    §5391. 

Notice  op  Sale  op  Lands  on   Execution — Sheripp's  Sale  op 
.  Real  Estate  on  Execution. 

[Form  133.    g§  5.393.  .'i.394  .'>404.] 

On  the  day  of ,  a.  d.  18 — .  beginning  at o'clock  —  M.,  at 

the  door  of  the  court-house,  in county,  Oliio  [or,  on  the  premises,  etc., 

if  so  ordered  by  tfte  court  (section  .')404)],  I  will  offer  at  public  sale   the  fol- 
lowing deaori  bed  real  estate,  to  wit:    [here  describe  il  as  in  appraisement], 

levied  upon    V)y  Execution  No.   ,  in  the  case  of  John  Doe  against 

John  Smith  et  als.,  upon   a  judgment  rendered   in  said  case,   being 
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No. ,  in  the  Court  of  Common  Pleas  of  the  county  of .     Appraised 

at  $ [^or,  first  above  described  tract  appraised  at  $ ,  etc.] 

Terms  of  sale:  Cash  on  the  day  of  sale.  Must  sell  for  not  less  than  two^ 
thirds  of  the  appraisement. 

IDate,']  ,  Sheriff  of  County. 

Note. — If  such  notice  is  published  in  a  weekly  newspaper  printed  and  of  gen- 
eral circulation  in  tiie  county,  it  will  bo  siilHeient  to  insert  it  \n  Jive  consecutive 
numbers  thereof;  if  there  \i  published  both  a  daily  and  a  weekly  edition  of  such 
newspaper,  and  the  circulation  of  the  daily  in  the  county  exceeds  that  of  the 
weekly,  it  may  be  published  for  five  consecutive  weeks  in  the  daily  before  the 
day  of  sale;  or,  if  the  lands  are  situated  in  any  city  (municipal  corporation) 
where  such  selected  newspaper  is  jiublished  both  daily  and  weekly,  and  the  cir- 
culation, insuch  city,  exceeds  that  of  the  weekly, ^ve  consecutive  weekly  publi- 
cations in  such  daily  will  be  sufBcient,  before  the  day  of  sale.  Each  insertion  in 
a  daily  is  required  to  be  on  the  same  day  of  the  week,  each  week ;  without  such 
notice  of  sale  as  is  required  in  this  section,  5393,  the  sale  must  bo  set  aside  by 
the  court  to  which  the  execution  is  returnable. 

The  court  shall  on  motion  of  the  defendant,  and  may  without  motion,  for  good 
cause,  dispense  with  publication  in  a  newspaper  printed  in  the  German  lan- 
guage, within  the  county,  though  established  and  issued  prior  to  April  17,  1879, 
and  having  a  circulation  within  such  county  of  at  least  jifye  hundred  and  fifty 
bona  fide  subscribers.  Before  the  commencement  of  publication,  an  entry 
should  be  made  in  the  cause,  if  desired,  upon  the  journal,  dispensing  with  such 
publication.  No  mistakes  in  such  publication,  or  in  a  Bohemian  newspaper, 
when  authorized  to  be  published  therein  by  the  court,  will  delay  or  affect  the 
sale;  but  may  deprive  such  publisher  of  his  costs  for  the  publication. 

Proof  of  Publication. 

[Form  134.    §5393.] 
The  State  of  Ohio, County,  ss. 

I, ,  make  solemn  oath  that  I  am  the  publisher  [or,  have  charge  of 

the  publication]  of ,  a  weekly  newspaper  published  and  of  general 

circulation  in  said  county  of ,  and  that  the  printed  notice  hereto  at- 
tached was  published  five  consecutive  weeks  in  said  weekly  newspaper, 

the  date  of  the  first  publication  being  on  the  day  of ,  18 — ,  and 

the  last  on  the day  of ,  a.  d.  18 — .  . 

Sworn  to  and  subscribed  before  me  by  said ,  this day  of , 

I S— .  ,  Clerk. 

If  in  Daily  Edition. 

[Form  135.    §  5393.] 

The  State  of  Ohio, County,  ss. 

I, ,  make  solemn  oath  that  I  am  the  publisher  [or,  have  charge  of  the 

publication]  of ,  of  which  there  is  both  a  daily  and  a  weekly  edition 

published  in  the  city  [or,  municipal  corporation]  of ,  in  the  county  of 
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■  Ohio,  and  of  general  circulation  in  said  county,  the  said  daily 

having  a.  larger  circulation  in  said  county  [^ar,  in  said  city.  eU.,  if  the 
propertif  is  ihirein  situate]  than  said  weekly  edition;  and  that  the  printed 

notice  hereto  attached  was  published  in  said  daily ,  on  the  same  day 

of  each  week,  for  five  consecutive  weeks,  the  first  publication  being  on 

,  the day  of ,  18 — ,  and  tho  lost  publication  on ,  the 

day  of ,  A.  D.  18 — .  . 

Sworn  to,  etc. 

Proof  of  German  Publication. 
[Form  138.    §5394.] 

I, ,  make  solemn  oath  that  1  am  the  publisher  [^or,  hare  charge  of 

the  publication]  of ,  a  daily  [or,  weekly]  newj^paper  printed  and  pub- 
lished ill  8{iid  county,  in  the  German  language,  and  which  was  established 
and  issued  before  April  17,  1879,  and  which  has  a  circulation  of  at  least 
five  hutidred  and  fifty  copies  to  6ona  fide  subscribers  within  said  county; 
and  that  the  notice  hereto  attached,  printed  in  the  German  language,  was 
published  once  a  week  for  five  consecutive  weeks,  ion  the  same  day  of  the 
week,  in  said  daily  [o^,  weekly]  newspaper,  the  first  publication  being  on 

,  the day  of ,  IS — ,  and  the  last  publication  on ,  the • 

day  of ,  A.  D.  18 — .  

Sworn  to,  etc. 

Note. — Where  the  property  is  so  sitciated  and  the  surroundings  are  such  that 
notice  of  tho  sale  in  tho  German  lani^tiage  can  not  be  reasonably  expected  to 
promote  a  sale,  or  enhance  the  price  of  the  ^ame,  it  is  the  duty  of  the  court, 
when  the  facts  are  called  to  its  attention  by  any  one  interested,  to  dispense  with 
■ocb  German  publication,  if  the  defendant  faiis  to  do  to. 


EhTRT   DisFENSINO  WITH  PUBUCATION  Df  GeRMAN. 

[Form  137.    2  5391.] 
John  Doe        ] 
No.  — .]  t.f.  l  Dispensing  with  Publication  in  German  Newspaper. 

John  Smith  ctals.  ) 

For  good  cause,  the  court  doth  hereby  order  that  publication  of  notice 
of  sale  of  the  real  estate  levied  on  by  execution  in  this  cause,  in  a  news- 
paper printed  and  published  in  the  (icrman  language  in  this  county,  be 
and  the  same  in  hereby  dispensed  with. 

(a)  And  when  the  court  deems  that  the  interests  of  the  defendant 
require  that  such  notice  be  published  in  a  news{)a()er  printed  in  the 
Bohemian  language,  in  addition  to  English  and  German  publication — 
or  English  alone  when  German  is  dispensed  with — an  order  to  that 
effect  will  be  requisite  to  authorize  such  publication. 
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[Form  138.    §5394.] 
John  Doe         )  q^^^^,  ^^  Publish  Notice  of  Sale  of  Real  Estate  in 
Jo°hn  Smilh  et  als.    |  TJohemian  Newspaper. 

In  this  case,  the  court  deeming  that  the  interests  of  the  defendant  in 
execution  require  it,  doth  direct  the  noticeof  saleof  the  real  estate  levied 
on  by  execution  in  this  case  also  to  be  published  for  five  consecutive 
weeks  before  the  day  of  sale  in  a  newspaper  printed  in  the  Bohemian  lan- 
guage. 

Proof  of  such  publication  can  easily  be  drawn  from  Forms  134-136. 

Approval  of  Publication  by  the  Court. 

[Form  139.    §5393.] 
John  Doe  ] 

No.  — .]   vs.  >  Approval  of  Publication. 

John  Smith  et  als.  J 

On  producing  to  the  court  the  printed  notice  and  proof  of  the  publica- 
tion thereof,  of  the  sale  of  the  real  estate  levied  upon  by  execution  in  this 

case,  ill  the  newspaper,  the  court  doth  find  the  same  sufficient  in 

law,  and  hereby  approves  the  same. 

Note. — This  approval  of  the  court  is  not  essential  to  the  validity  of  the  sale 
it  being  included  in  the  order  of  confirmation  of  the  proceedings  of  the  sheriff 
and  of  the  sale  made  by  him  under  the  writ. 


New  Appraisement  when    Real  Property  has  been  Twice  Of- 
fered FOR  Sale. 

[Form  140.    §5416.] 
John  Doe        ] 
No.  — .]   vs.  >  Order  for  New  Appraisement,  etc. 

John  Smith  et  als.  ) 

On  motion  of  the  plaintiff  and  it  being  made  to  appear  to  the  court  that 
the  lands  and  tenements  taken  on  execution  and  appraised  herein,  have 
been  twice  duly  advertised  and  offered  for  sale,  and  remain  unsold  for 
want  of  bidders,  it  is  ordered  by  the  court  that  said  appraisement  be  and 
the  same  is  hereby  set  aside,  and  a  new  appraisement  ordered  to  be  made. 

Note. — The  proceedings  governing  such  new  appraisement  will  be  the  same 
as  those  of  the  first. 

The  court,  in  such  case,  may  also,  on  motion  of  the  plaintiff,  set  aside  the  levy 
and  such  appraisement  and  award  a  new  execution  to  issue,  as  the  case  may 
require. 

On  ordex*^  of  sale  (which  see)  the  property  may  be  sold  on  terms  of  credit. 
2  5417. 
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Motion  to  Set  Aside  Levy,  etc.,  and  for  New  ExEcunon. 

[FormUL    §0416.] 
Court  of  Common  Pleas  of County. 

jj     -1  (  Motion  to  Set  Aside  Levy  and  Appraisement  and 

John  Smith  etals.   f     ^r  a  New  Execution. 

The  ftaid  plaintiff  moves  the  court  to  set  aside  the  levy  and  appraisement 
heretofore  made  under  the  execution  issued  herein,  and  award  a  new 
execution  to  issue,  for  the  reasons  following: 

1.  Said  premises  have  been  twice  advertised  and  offered  for  sale  under 
said  execution,  and  remain  unsold  for  want  of  bidders. 

2.  Said  defendant  in  execution  has  other  real  estate  subject  to  execu- 
tion from  which  nn  execution  can  bo  much  more  speedily  satisGed  than 
from  the  lands  and  tenements  now  levied  upon. 

3.  And  for  other  reasons  to  be  shown  to  the  court  on  the  hearing  of  this 
motion.  Edwahd  Coke,  Attorney  for  Plaintiff. 

Ordeh  Gr.\ntisg  Such  Motion. 
[Form  142.    §5416.] 

Ko  — *1  w*      °  (Order  Settinji  Aside  Levy  and  Appraisement  and 

JohnSmilh  et  als.  )  Awarding  New  Execution,  etc. 
Upon  the  motion  of  the  plaintiff*  heretofore  Hied  herein,  and  the  court 
finding  that  the  lands  and  tenements  levied  on  by  execution  have  been 
twice  apprai.sed  and  offered  for  sale,  and  remain  unsold  for  want  of  bidders, 
and  that  the  ca.se  requires  it,  it  is  ordered  by  the  court  that  such  said 
levy  and  appraisement  be  and  the  same  are  hereby  set  aside,  and  a  new 
execution  awarded  to  issue. 

When  Real  Estate  Has  Been  Three  Toiia  Appraked  as  Pre- 
RcuiiJED  BY  Sections  541G,  5417,  and  Twice  Offered  for  Sale 
u.NDKR  Each  Api'raisement,  the  Court  may  Direct  tub 
Amount  for  which  it  may  Sell. 

[Form  143.    §5416.] 

•y^   _^-|  ".    ^°        I  Order  Directin;:  Writ  for  which  Premises  may  be  Sold. 

*i  V     a     -lu    .    I     l'     Amount  fixed,  $ . 

JohnSiiiithetal.s.  )  ' 

On  motion  of  tlie  plnintifT,  and  it  being  made  to  appear  to  the  court 

that,  upon  execution,  tjie  real  estate  levied  upon   was  twice  advertised 

and  otiered  for  sale,  and  not  sold  for  w.int  of  bidders,  when,  on  motion 

of  the  plaintiff,  the  appraisement  was  set  aside  and  a  new  one  ordered, 

and  two  subsequent  te-appraisements  thereof  were  had  upon  the  same 

grounds  as  the  first  order  for  n  new  appraisement  was  ordered  by  the  court. 

and  said  lands  and  tenements  still  remain  unsold  for  want  of  bidders,  the 
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court  doth  fix  the  amount  for  which  said  premises  may  be  sold,  on  execu- 
tion herein,  according  to  law,  at dollars. 

Note. — The  motions  by  the  plaintiff  under  these  sections,  5416,  5417,  may  be 
oral ;  or,  if  required  by  the  court,  they  must  be  in  writing  and  filed  in  the 
cause. 

The   Return  of   the  Execution  by  the  Sheriff  or   Officer 

Executing  it. 

[Form  144.     §§  4966,  5418,  5396,  5395.] 

Received  the  within  writ  of  execution  on  the  day  of ,  a.  d.  18 — , 

at o'clock  —  M.;  and  on  the day  of  a.  d.  18 — ,  at o'clock 

—  M.,  levied  the  same  upon  the  following  goods  and  chattels  taken  as  the 
property  of  the  said  John  Smith  [^fiere  give  list]  and  thereupon  I  caused 
public  notice  of  the  sale  of  the  same  to  be  published  in  the ,  a  news- 
paper printed  in  said county,  and  of  the  time  and  place  of  such  sale, 

a  copy  of  which  printed  notice  is  returned  herewith,  as  part  hereof;  and, 
in  pursuance  cf  such  notice,  I  exposed  at  public  sale  and  sold  said  goods 

and  chattels  for  the  sum  of dollars,  which  sum  I  now  hold. 

\^Date.']  ,  Sheriff  of County. 

\_ltemized  costs  on  writ.\ 

Note. — If  the  officer  collect  the  amount  of  the  execution,  or  any  part  of  it, 
without  the  sale  of  real  estate,  he  shall  pay  the  same,  on  demand,  to  the  plaintiff 
or  his  attorney  ;  and  if  tlie  execution,  in  such  case,  be  fully  satisfied,  it  must  be 
returned  within  three  days  after  the  collection  of  the  money.     §  5396. 

And  upon  the  return  of  an  execution,  the  clerk  must  immediately  record  the 
return  at  lenj^th  on  the  execution  docket.  This  applies  to  all  returns  upon 
executions.    §  5396. 

Return  when  Goods  and   Chattels  not   Sold  for  Want  op 

Time,  etc. 

[Form  145.    §  5386.] 

Received  this  writ  of  execution  on  the day  of ,  a,  d.  18 — ,  and 

levied  the  same  upon  the  goods  and  chattels  of  said  defendant, ,  a 

true  and  perfect  inventory  of  which  is  hereto  annexed,  and  the  same,  ror 
any  part  thereof,  were  not  sold  for  want  of  bidders  [or,  for  want  of  time  to 
advertise  and  sell.] 

Inventory  of  goods  and  chattels  levied  uoon  and  unsold.  [Here  give  list 
of  same.] 

[Give  items  of  costs  on  execution.] 

[Date.] 

Note. — If  part  of  the  property  be  sold,  and  a  part  not,  the  return  can  bo 
framed  from  the  above  and  preceding  Form,  144. 

The  return  upon  u  vendi,  with  fi.  fa.  clause,  will  be  the  same  as  in  Forma  14i 
and  145,  as  the  property  must  be  advertised,     g  5386. 
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Return  when    Execution   Debtor  is   Entitled  to  Benefit  op 
Exemption  and  Homestead  Laws  in  Personal  Property. 

[Form  146.    §g  5430,  5441  {Sup.,  p.  3.J2  )) 

Received  this  writ  of  execution  on  the day  of  ,  a.  d.  18 — ,  at 

o'clock  —  M.;  and  executed   the  same  as   follows:    Said  execution 

debtor,  John  Smith,  being  the  head  of  a  family  elected  to  hold  all  per- 
sonal property  by  law  exempt  from  execution  ;  and  said  debtor  having  no 
sheep  [or,  the  wool  shorn  from  them,  and  no  cloth  or  other  articles  manu- 
factured therefrom]  chose  in  lieu  thereof  the  following  articles  of  house- 
hold furniture  of  the  value  of  fifteen  dollars,  to  wi  t :  [Here  give  lut,  etc., 
a*  to  each  aelection.']     Thereupon,  I  caused  the  values   of  all  said  articles 

of  personal  property  to  be  then  and  there  duly  appraised  by and , 

two  disinterested  householders  of  the  county,  they  being  first  duly  sworn 
by  me  to  impartially  make  such  appraisement,  and  they  did  appraise  all 
said  articles  of  personalty  at  the  value  aforesaid. 

And   thereupon,    on  said  day,  at o'clock  —  M.,  I  levied  this  writ 

upon  the  following  goods  and  chattels,  etc.  [as  in  Form  144]. 

Xoie. — If  the  officer  bolds.two  or  more  executions  against  the  same  debtor, 
sued  out  during  tbe  same  term  of  the  court  in  which  such  judgments  were  ren- 
dered, or  within  ten  days  thereafter,  tbe  executions  are  equal  and  must  be  satis- 
fled  pro  rata,  if  not  satisfied  m  full.  This  does  not  apply  where  there  are  pri- 
orities of  liens  on  real  estate,     g  538*2. 

Return  Setting  Off  Homestead. 
[Form  147.    gg  5441,  5438  {Sup.,  p.  352.] 

Raceived  this  writ  of  execution  on  the  day  of ,  a.  d.  18 — ,  at 

-^  o'clock  —  X.     "  No  goods."     And  thereupon,  as  the  property  of  the 

execution  debtor,  John  Smith,  I,  on  the  day  of ,  a.  d.  18—,  at 

o'clock  —  M.,  levied  the  same  on  the  following  lands  and  tenements, 

■ituated  in  said  county  of :  [Describe  the  property.]     And  thereupon 

aaid  John  Smith,  being  the  head  of  a  family,  demanded  [or, ,  wife  of 

■aid  John  Smith;  or,  ,  agent,  or  attorney  of  said  John  Smith,  de- 
manded] the  assignment  to  him  of  his  homestead  in  said  premises.    And 

thereupon,  by   tbe   oaths  of   ,  ,  and  ,   three  disinterested 

freeholders,  to  well  and  truly  appraise  at  the  true  value  of  the  same  in 
money,  upon  actual  view  of  the  same,  and  a  true  inquest  make  of  said 
appraisement,  I  caused  an  appraisement  of  the  same  to  be  made  by  said 
appraiser^v.^^  copy  of  which  was  forthwith  filed  in  the  clerk's  oflSce  by  me. 

Said  premises  were  appraised  at  dollars.*     And  said  appraiser)*,  at 

the  same  time,  being  duly  sworn  by  me  so  to  do,  set  off  and  assigned  to  said 
John  Smith,  as  and  for  his  homestead,  the  following  described  real  estate, 
part  and  parcel  of  the  above  described  tract  of  land  so  levied  upon :  [htr^ 

duaibe  i(\  and  appraised  the  same,  upon  actual  view,  at [not  to  exeted 
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$1,000]  dollars;  and  also,  in  like  manner,  appraised   the  residue  of  said 

premises,  exclusive  of  the  lands  embraced  in  said  homestead,  at  • 

dollars. 

1  then  caused  said  premises,  not  including  said  homestead,  to  be  ad- 
vertised for  sale  in  the ,  a newspaper  published  and  of  general 

circulation  in  said county  [and  in  the  — : — ,  a  newspaper  printed  in 

the  German  language  within  said  county,  and  qualified  by  law  to  make 
such  publication],  at  the  court-house  in  said  conniy  [or  such  place  as  the 

sale  was  ordered  to  be  made~\,  on  the day  of ,  a.  d.  18 — ,  beginning  at 

o'clock  —  M.;  a  copy  of  which  printed  notice,  with  assignment  of 

homestead,  is  returned  herewith,  and  as  part  hereof;  and  at  said  time 
and  place,  I  oflFered  said  lands  and  tenements  for  sale,  at  public  outcry  ;* 

and  bid  therefor  the  sum  of dollars,  and  he  being  the  highest 

and  best  bidder,  and  the  same  being  two-thirds  [or,  more  than  two-thirds] 
of  the  appraised  value  of  said  premises,  I  then  and  there  struck  off  and 

sold  the  same  to  said ,  who  has  paid  me  the  said  sum  of ^  dollars 

therefor,  which  I  now  have  in  my  hands. 

[Items  of  costs. ^ 

[Date.']  ,  SheriflF  of County. 

Inquest  of  Appraisers  and  Assignment  of  Homestead — Oath. 

[Form  148.    §§  5389,  5438.] 
The  State  of  Ohio, County,  ss. 

We,  , ,  and  ,  do  each  solemnly  swear  [or,  affirm]  that  we 

will  impartially  appraise  the  lands  and  tenements  now  pointed  out  and 

shown  to  us  by ,  sheriff  "of  said  county,  upon  actual  view,  at  the  true 

value  thereof  in.  money;  and  that  we  will  also  assign  to  John  Smith  his 
homestead  in  said  premises,  not  exceeding  in  value  one  thousand  dollars, 
according  to  law,  and  this  we  do  as  we  shall  answer  unto  God. 

[Date.'] 

Appraisers. 


Sworn  to,  etc.  ,  Sheriff  of County. 

Inquest. 

[Form  149.    §§  5389,  5438.] 

We,  the  undersigned  appraisers  and  freeholders  of  said  county, 

having  been  first  duly  sworn  [or,  affirmed]  so  to  do,  upon  actual  view  of 
the  same,  impartially  appraise  the  following  described  lands  and  tene- 
ments, levied  upon  as  the  property  of  John  Smith,  upon  execution  in  the 

case  of  John  Doe  against  John  Smith  and  others,  at dollars  in  money. 

Description  of  real  estate:  [Here  describe  it.] 

And  we  also  set  off  and  assign  by  metes  and  bounds  to  said  John  Smith 
as  and  for  his  homestead  the  following  described  part  and  parcel  of  said 
estate,  to  wit :  [Here  describe  it.]  And  we  do  appraise  the  same  at  — — • 
[not  exceeding  $1,000]  dollars  in  money. 
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And  we  do,  in  like  manner,  and  upon  actual  view,  appraise  the  said 

liinds  and  tenoments,  not  included  in  said  homestead,  at dollars  in 

money. 

In  witness  whereof,  we  have  hereunto  subecribcd  our  names,  this  — ■ — 

day  of ,  A,  D.  ll<— .  ,  I 

,  >•  Appraisers. 

The  foregoing  is  the  appraisement  of  the  lands  and  tenements  levied 
uM  on  execution  No. ,  by  me,  issued  by  the  Court  of  Common  Pleas 

ot county,  in  the  cose  of  John  Doe  against  .John  Smith  and  others; 

and  the  assignment  of  homestead  in  said  premises  to  said  John  Smith, 

and  appraisement  of  the  value  of  the  same. 

[Date.]  ,  Sheriff  of County. 

Note. — When  the  homestead  is  not  divisible,  the  same  will  bn  appraised,  and 
also  its  yearly  rental  value,  payable  in  quarterly  payments,  commencing  three 
months  from  the  time  of  the  levy  of  the  execution.  If  suoli  yearly  rental  be 
appraised  at  less  than  one  hundred  dollars,  the  debtor  will  hold  the  premises  as 
a  homestead;  if  at  more,  the  rent  over  and  above  one  hundred  dollars  p<?r  year, 
payable  quarterly,  as  aforesaid,  is  to  be  paid  by  the  debtor,  and  on  his  failure  to 
do  «o  the  property  may  be  sold  to  satisfy  the  execution  debt,  at  nut  less  than  its 
appraised  value.     \  5439. 

(a)  When  land  levied  upon  is  not  the  homestead,  and  the  debtor 
has  no  homestead,  the  real  estate,  to  be  selected  by  the  debtor,  as- 
signed in  lieu  thereof,  must  not  exceed  five  hutidred  dollars  in  value. 
§  5441  (Sup.,  p.  352). 

If  jjersonal  property  be  selected  by  the  debtor,  not  exceeding  five 
hundred  dollars  in  value,  is  a-ssigned  in  lieu  of  homestead,  the  ap- 
praisers will  make  an  inventory  and  appraisement  of  the  same.  Form 
149  will  suggest  the  proper  method. 

(6)  The  homestead  may  be  re-appraised  every  two  years,  as  provided 
in  Hection  5439. 

(e)  The  homestead  may  be  claimed,  and  must  be  assigned,  at  any 
time  before  the  sale.  §  54^38.  And  where,  owing  to  puruinouut  liens, 
it  can  not  be  claimed  as  against  the  same,  an  amount  not  exceeding 
five  hundred  dollars  may  be  claimed  from  the  proceeds  of  the  sale 
nfivr  8uch  liens  arc  satisfied.     §  5440. 

Motion  for  Rk-appraisk.ment  of  Homestead. 

[Form  150.    g  5439.] 

Court  of  Common  Pleas  of County. 

John  Doe  | 

No.  — .]  vs.  >  Motion  for  Re-appraisement  of  Ilomeataad. 

John   Smith  et  als.  j 

And  now  comes  said  John  Doe  [or,  defendant;  or,  holder  of  home8t«adX 
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and  moves  the  court  for  an  order  for  the  re-appraisement  of  the  home- 
stead assigned  herein  to  said  John  Smith,  which  was  more  than  two  years 
ago.  Edward  Coke,  Attorney  for  Plaintiff. 

Order  of  Re-appraisement  of  Homestead. 

[Form  151.] 

John  Doe  ] 

No.  — .]  vs.  >  Order  to  Re-appraise  Homestead. 

John   Smith  et  als.  j 

In  this  case,  the  motion  filed  herein  by  [the  plaintiff]  for  a  re-appraise- 
ment of  the  homestead  assigned  on  execution  herein  to  said  John  Smith, 

on  the day  of ,  A.  D.  18 — ,  is  granted,  and  it  is  ordered  that  the 

sheriff  of  this  county  cause  said  homestead  to  be  re-appraised  according 
to  law,  and  make  due  return  of  the  same. 

Note. — If  the  re-appraisement  is  made  at  the  instance  of  the  plaintiff,  and  is 
not  one  hundred  dollars  above  the  first,  the  costs  thereof  are  to  be  borne  by 
him  ;  if  by  the  defendant,  or  holder  of  the  homestead,  the  costs  are  taxed  to  the 
case.     §  5439. 

A  copy  of  the  order  will  be  issued  to  the  sheriff,  who  will  execute  it  in  the 
same  manner  as  a  real  estate  appraisement  upon  a  levy  by  execution. 

Return  of  Sheriff  when  Real  Estate  not  Sold  for  Want  of 
Bidders,  but  Homestead  has  been  Assigned. 

[Form  152.] 

[Follow  Form  147  to  last  *,  and  add  ;] 

And  no  one  having  bid  for  said  premises  two-thirds  of  the  appraised 
value  thereof  the  same  was  not  sold  for  want  of  bidders. 

IDate.']  ,  Sheriff  of County. 

Confirmation,  etc.,  of  Sheriff's  Sale,  etc. 

[Form  153.    §§  5398,  5408.] 

John  Doe  |  Confirmation  of  Sale,  and  Deed  Ordered  to  be  Made 

^o.— .J  vs.  >      to  the  Purchaser, . 

John  Smith  et  als.  J 

This  day  the  return  of  the  writ  of  execution  issued  in  this  case  was 

produced  to  the  court  by  tjie  plaintiff,  and  the  proceedings  and  sale  of 

the  sheriff  [^or,  oflScer]  under  the  commands  and  requirements  of  such 

execution  being  carefully  examined  by  the  court,  and  found  by  the  court, 

in  all  respects,  in  conformity  to  law,  and  the  court  being  satisfied  of  the 

legality  of  such  said  sale,  which  is  hereby  approved  and  confirmed  by  the 

court,  it  is  ordered  that  the  sheriff, ,  or  the  sheriff  for  the  time  being, 

make  to  the  purchaser, ,  a  deed  for  said  lands  and  tenements  so  sold 

to  said  purchaser,  and  out  of  the  money  arising  from  said  sale,  it  is  further 

ordered  by  the  court,  that  said  sheriff  pay, ^rs/,  all  the  costs  and  expenses 

of  this  cause,  not  specially  ordered  to  be  paid  by  others  than  said  defend- 
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aot;  second,  the  amount  of  the  plaintiff's  said  debt  in  full  to  the  plaintiff 
ur  bis  attorney,  Eidward  Coke,  on  demand ;  and  the  residue  to  said  de- 
fendant, John  Smith,  on  demand. 

Note. — Regularly,  a  motion  should  be  filed  to  confirm  the  tale. 

Motion  to  Set  Aside  Sale. 

[Form  164.] 

«  omiuon  Pleas  Court  of County. 

John  Doe  | 

No.  — J  vt.  >  Motion  to  Set  Aside  Sale,  etc  « 

John  Smith  et  als.  ) 

The  plaintiff  [or,  defendant]  moves  the  court  to  set  aside  the  sale  of 
the  premises  returned  by  the  sheriff  [or  other  qfficer'\  herein  for  the  reasoas 
following:  [Here state  and  number  the groundi  of  the  motioii]. 

Edward  Coke,  Attorney  for  Plaintiff. 

Note. — The  evidem-e  for,  and  agnin^t  the  motion,  if  resisted,  will  be  upon  af- 
fidavits and  the  papers  in  the  case,  unless  the  court,  in  its  discretion,  admit  oral 
testimony. 

When  the  motion  is  disposed  of  by  the  court,  an  entry  sustaining  or  over- 
ruling the  motion,  as  the  case  may  be,  should  be  prepared  by  the  attorney  and 
entered  upon  the  journal  of  the  court.  The  action  of  the  court  can  be  reviewed 
only  un  petition  in  error;  the  evidence  being  embodied  in  a  bill  of  exceptiuus. 

Sheriff*!*  Df,ei>  to  the  Preen aseb. 

[Form  155.    gg  5401.  540J.] 

Whereas,  in  the  Court  of  Common  Pleas  of county,  and  State  of 

Ohio,  on  the day  of .a.   d.  18 — .  John   Doe  duly  commenced  a 

civil  action  against  John  Smith,  John  Jones,  and  Hugh  Evans,  for  the 
recovery  of  money  against  them;  and  in  said  action  such  proceedings 

were  had  in  and  by  said  court,  that,  at  the term  thereof,  a.  d.  18 — , 

which  began  and  was  held  at  the  court-house  in  said  county  on  the 

•  lay  of .  in  naid  year,  the  said  .John   Doe  duly  recovered  a  judgment 

n^'ainst  the  said  John  Smith.  John  Jones,  and  IIu;:h  Evans,  for  the  sum 

of  dollun*.  an<i  dollars,  the  plaintiff '.s  costs,  to  draw  interest 

(r'»n»  the day  of .  a.  n.  18 — . 

Ami.  whereas,  on  lh«' day  of  ,  a.  d.  18 — .  upon  sjiid  judgment. 

nri  execution  was  iluly  is.«4ue<l   to   ihe  8heritr[or  oMfT  oJfieer'\  of  said  

•tiiity.  commanding  him  tliiil.  of  the  jroods  and  chattels  of  said  John 
'^-nith,  John  Jones,  and  Hugh  Evan.s.  he  cause  to  be  made  the  said  judg- 
miMtt  debt,  oosts,  interest,  and  accruing  costs,  etc.,  and  for  want  of  stich 
go.Hh  and  chattels,  that  the  same  be  made  of  the  lands  anci  tenements  of 
sai<l  Judgment  creditors,  within  said  county,  or  either  of  them,  which 
writ  of  exi'Cution  wa««  made  returiuible  iiccordin-z  to  lu»v;  and  there  l>eing 
nogoodo  and  cliatlelt  of  xaid  execution  defendant;*,  within  *\'v\  county, 
whereon  to  levy  sufficient  to  satisfy  said  writ  of  execution,  suid  i>heriff 
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\_or  other  oficer]  did  duly  levy  the  same  upon  the  lands  and  tenements, 
situate  within  said  county,  of  the  said  John  Smith  ;  said  lands  and  tene- 
ments are  described  as  follows,  to  wit :  [_Here  describe  the  premises  as  in  the 
levy,  appraisement,  etc.'\ 

And  thereupon,  the  said  sheriff  \_or  other  officer']  did  cause  said  lands 
and  tenements  to  be  duly  appraised  on  their  oath,  upon  actual  view,  by 

three  disinterested  freeholders  of  said  county,  at  the  sum  of dollars, 

a  copy  of  which  was  forthwith  returned,  according  to  law,,  to  the  office 
of  the  clerk  of  said  county;   and  thereupon  said  sheriff  duly  caused  said 

premises  to  be  advertised  for  more  than  thirty  days  preceding  the  

day  of ,  A.  D.  18 — ,  the  day  of  sale,  for  public  sale  at  the  court-house 

[or  other  designated  place],  on  said  last  named  day,  the  sale  beginning 
at o'clock  —  M. 

And  whereas,  at  said  time  and  place,  said  lands  and  tenements  were 

duly  offered  at  public  sale  by  said  sheriff  [or  other  officer],  and  ,  the 

purchaser,  having  bid  therefor  the  sum  of dollars,  and  he  being  the 

highest  and  best  bidder  for  said  premises,  and  the  same  being  more  than 
two-thirds  of  the  appraised  value  thereof,  the  same  were,  by  said  sheriff 

[or  other  officer],  struck  off  and  sold  to  said  purchaser, ,  for  said  sura 

so  bid  by  him,  and  which  said  amount  of  money  was  then  and  there  duly 
paid  by  said  purchaser  to  said  sheriff  \_or  other  officer]. 

And  whereas,  at  the term  of  said  court,  a.  d.  18 — ,  on  the day 

of  ,  in  said  year,  the  said  sheriff  [or  other  officer],  having  iluly  re- 
turned said  writ  of  execution,  and  his  proceedings  and  said  sale  made 
under  the  same,  the  said  Court  of  Common    Pleas,  within  and  for  said 

• county,  did  find,  on  careful  examination  of  the  proceedings  of  said 

sheriff  [or  other  officer],  that  the  said  sale  was  made,  in  all  respects,  in 
conformity  to  law;  whereupon  an  entry  was  made  on  the  journal  of  said 
court  that  the  court  was   satisfied  of  the  legality  of  such  said  sale,  and 

that  the  said  sheriff  [or  other  officer]  make  to  the  said  purchaser, ^-,  a 

deed  for  said  lands  and  tenements — all  of  which  said  proceedings  in  the 
premises  will  more  fully  and  at  large  appear,  reference  being  had  to  the 
records  in  said  cause  in  said  court,  which  reference  is  hereby  expressly 
made  and  had. 

Now,  therefore,  know  all  men  by  these  presents,  that  I, ,  as  sheriff  of 

said county,  Ohio,  in  consideration  of  the  premises  and  of  the  sum  of 

dollars,  to  me  in  hand  paid  by  said  purchaser, ,  of  the  county  of 

,  and  State  of ,  do  hereby  bargain   and  sell,  grant  and  convey, 

unto  the  said ,  his  heirs  and  assigns  forever,  all  and  singular  the  lands 

and  tenements,  with  the  appurtenances,  hereinbefore  described  being  all 
the  title  thereto  of  said  John  Smith.     To  have  and  to  hold  said  premises, 

with  the  appurtenances,  unto  the  said ,  his  heirs  and  assigns,  forever, 

as  amply  and  as  fully  as  I,  as  such  sheriff,  [or  other  offi'cer],  can  convey 
by  virtue  of  the  proceedings,  judgments,  execution,  sales,  orders,  etc., 
hereinbefore  mentioned  and  referred  to. 

In  testimony  whereof,  the  said  ,  as  sheriff'  [or  other  officer]  of  the 
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county  of ,  and  Stole  of  Ohio,  has  hereunto  subscribed  his  name  [and 

affixed  his  seal],  this day  of .  a.  d.  18 — . 

,  as  Sheriff  of County,  Ohio,     [seal-] 

Witnesses : 

Signed,  [sealed],  and  acknowledged  in  presence  of 

1. . 

2.  . 

."  n'  Stata  of  Ohio, County,  ss. 

This  day  personally  appeared  before  me,  a  notary  public  within  and  for 

said  county, ,  sheriff  of  said  county,  and  acknowledged  the  signing 

[and  sealing]  of  the  foregoing  deed  of  conveyance  to  be  his  voluntary  act 
and  deed  as  such  said  sheriff,  for  the  uses  and  purposes  therein  named. 

This day  of ,  x.  d.  18 — ,  as  witness  my  hand  and  official  nota- 
rial seal. 

[kotabul  seal.]  . 

Notary  Public  within  and  for County,  Ohio. 

(a)  It  is  the  order  of  coniinnation  that  vests  in  the  purchaser  at  ju- 
dicial' sale  the  complete  equitable  title.  The  officer's  deed  vests  the 
legal  title  of  the  execution  debtor  in  such  purchaser. 

(6)  By  section  5402  such  deed  is  made  prima  farie  evideace  of  title 
in  the  purchaser,  and  the  order  of  confirmation  of  the  sale  need  not 
be  produced  to  render  such  deed  competent  evidence. 

(c)  Sec.  4,  Sup.,  p.  2,  abolishes  prtra/^  seals,  and  affixing  such  seal — 
a  scrawl  being  regarded  as  such  seal — can  give  no  instrument  whatever 
any  additional  force  or  effect,  or  in  any  way  change  the  construction 
thereof.  Official  seals,  as  of  notaries  public,  corporations,  etc.,  are  still 
required  by  statute.  Deeds  executed  prior  to  March  29,  1883,  must 
have  the  seal  of  the  grantor  to  vest  the  leg<il  title  in  the  grantee,  sec- 
tion 4106,  of  that  <late,  not  being  curatiir  oi  preceding  defective  deeds. 

(<i)  Section  410()  {Sup.,  p.  206)  requires  deeds  only  to  be  $igned 
and  acknowledged  by  the  grantor,  in  the  presence  of  ttco  witnesses, 
who  shall  attest  the  siguing  and  subscribe  their  names  to  the  attesta- 
tion. It  may  le  acknowledged  by  the  grantor  before  a  judge  of  record 
iti  this  state,  <ir  a  clerk  thereof,  a  county  surveyor,  a  justice  of  the 
|)eace,  notary  public,  or  the  mayor  «)r  other  pressidin;;  tifficor  of  a  mu- 
nicipal c<ir|x)ration,  who  shall  certify  the  acknowledgment  on  the  iwmm? 
»keet  on  which  the  instrument  is  written  or  printed,  and  subscribe  bis 
oame  thereto.     If  he  have  an  official  seal,  he  must  affix  it. 

As  to  ackaowledgments  taken  out  of  this  state,  see  section  4111. 
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When  Term  of  Service,  etc.,  op  Sheriff,  etc.,  Expires — Order 
Upon  Successor  to  Make  Deed  to  Purchaser. 

[Form  156.    §  5407.] 

■VT     -1  I  Order.  Requiring    Successor    of    Sheriff'    to    Make 

John   Smfth  et  als.  J      ^^^^  ^^  ^"'■chaser. 

In  this  case,  it  being  made  to  appear  to  the  court  that  since  the  order 
confirming  the  sale  of  real  estate  herein  and  directing  the  sheriff"  to 

make  a  deed  therefor  to  the  purchaser, ,  the  term  of  the  then  sheriff" 

has  expired,  and  that has  become  and  now  is  his  successor  in  office. 

It  is,  therefore,  ordered  by  the  court  that  the  present  sheriff^ [o? 

other  officer],  execute   a   deed   for  said   premises   to   said  ,  said   pur. 

chaser,  to  whom  the  sale  of  the  same  has  been  confirmed  by  this  court. 

Note. — The  substance  of  the  foregoing  order  should  be  recited  in  the  deed 
after  the  recital  of  the  orderof  confirmation,  and  directing  the  deed  to  be  made. 
When,  under  section  5406,  the  sheriff  levies  on  real  property  by  direction  of  the 
plaintiff  in  execution,  he  should  specify  in  his  return  that  he  did  so  by  such  di- 
rection, and  when  the  officer  has  the  election,  between  executions,  to  levy  on  this 
or  that  tract  and  exercises  his  power  of  election,  the  facts  should  also  be  stated 
in  his  return  of  the  writ. 

Reversal  of  the  judgment,  to  satisfy  which  real  estate  has  been 
sold,  will  not  affect  the  title  of  the  purchaser.  The  defendant  in  ex- 
ecution whose  property  is  so  sold  must  look  to  the  judgment  creditor  for 
restitution.     §  5409. 

When  Property  not  Subject  to  Execution  has  been  Sold  akd 
THE  Proceeds  applied  on  Execution. 

[Form  157.    §5412.] 
Court  of  Common  Pleas  of County. 

John  Doe  | 

No.  — .]  vs.  V  Motion  to  have  Satisfaction  Vacated. 

John  Smith  et  als.    j 

The  plaintiff"  moves  the  court  to  vacate  the  satisfaction  of  the  judgment 
from  the  proceeds  of  the  property  sold  on  execution  in  this  case,  for  the 
reason  that  the  said  property  was  not  subject  to  execution,  but  that  the 
plaintiff,  in  good  faith,  ordered  a  levy  of  the  execution  on  the  same,  which 
was  sold  and  applied  on  his  judgment  herein;  and  a  recovery  in  the  sum 

of dollars  has  been  had  against  him  by ,  the  owner  thereof,  and 

he  has  paid  the  said  amount  so  recovered  against  him.  Wherefore  he  asks 
to  have  such  satisfaction  vacated,  and  he  declared  entitled  to  collect  said 
judgment,  as  if  no  such  sale  and  satisfaction  had  been  had. 

Edward  Coke,  Attorney  for  PlaintiflF. 
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Notice  of  Such  Motion  to  Judgment  Defendant. 

[Porml58.    §5412.] 
To  John  Smith,  John  Jones,  and  Hugh  Evans: 

You  are  hereby  notified  that  a  motion,  of  which  the  following  is  a  copy, 

has  been  filed  in  the  Court  of  Common  Pleas  of County,  Ohio,  and 

will  be  heard  in  said  court  on  the day  of ,  a.  d.,  18 — ,  at— —o'clock 

—  M..  or  as  soon  thereafter  as  counsel  can  be  heard. 

Copy  of  Motion. 
[Here  copy  motion  in/uU.']  * 

You  will  then  assent  to  or  contest  said  motion. 
[^DaU.'l  Edwabo  Coke,  Attorney  for  Plaintiff. 

Order  Granting  Such  Motion. 

[Form  159.    g  5412  ] 

Jonh  Doe         | 
No.  — .]  M.  >    Vacation,  etc.,  of  Satisfaction  of  Judgment. 

John  .Smith  et  als.  ] 

This  day  the  motion  filed  herein  to  have  satisfaction  of  the  judgment 
heretofore  render^  in  this  cause  vacated,  and  to  entitle  the  said  plaintiff 
to  collect  the  same,  came  on  to  be  heard  by  the  court;  and  the  court  doth 
find  that  due  notice  of  the  pendency  and  object  of  such  motion  has  been 
given  the  said  defendants  named  in  the  execution,  and  that  the  grounds 
stated  in  said  motion  are  true.  It  is  therefore  ordered  by  the  court  that 
the  satisfaction  so  made  from  the  sale  of  such  property  on  execution  be, 
and  the  same  is,  hereby  vacated;  and  the  said  plaintiff  entitled  to  collect 
•aid  judgment,  as  if  said  sale  on  execution  and  such  satisfaction  had  not 
been  made. 

(a)  When  the  sheriff,  or  other  officer,  as  provided  for  in  section 
5413,  has  made  a  like  mistake  in  the  levy  u{K>n  uud  sale  of  property, 
and  he  has  been  compelled  t<»  pay  the  value  of  the  same,  the  fortn  of 
obtaining  redres.s  i.s  sufficiently  indicated  by  the  preceding  one,  159. 
The  same  can  ea.Hily  be  applied  to  the  ease  of  a  defendant,  or  surety, 
under  section  5414. 

When    Title  of  Purchasek  ib  Invalid   by   Reason  of  Defect 
in  the  proceedi.ncfs — subrogation. 

[Form  160.    §'»4I0] 

Court  of  Common  J*lea«  of County 

Jphn  Doe         I    j^i^jj^n  „f  Purchaser  to  be  Subrogated    to 


Jphn  Doe         I    j^^,j^„  ^f  p„ 

V^""«^  -fv.     .    1      I         Rights  ..f  Plaintiff 
John  Smith  et  ali*.  )  ^ 


And  now  comes ,  the  purchaser  of  the  premises  told,  confirmed,  and 
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conveyed  to  him  upon  execution  herein,  and  moves  the  court  for  subroga- 
tion to  all  the  rights  of  the  said  plaintiff  m  execution  against  the  said  debtor, 
John  Smith,  for  the  reason  that  the  said  sale  to  him  of  said  premises  has 

been  declared  invalid  by  the  court  of and  held  for  naught  by  reason 

of  defect  in  the  said  proceedings  on  execution,  and  the  said  premises,  in 
consequence  thereof,  are  wholly  lost  to  him.      lie  paid  for  said  premises 

the  sum  of dollars,  for  which  amount,  with  interest,  etc.,  he  asks  to 

be  so  subrogated.  Joseph  Chitty,  Attorney  for [the  purchaser.} 

[Form  161.    §  5410.] 

John  Doe  1 

No.  — .]  vs.  >  Subrogation  of to  the  Rights  of  John  Doe,  etc. 

John  Smith  et  als.    ] 

This  day  the  motion  filed  herein  by for  subrogation,  etc.,  came  on 

to  be  heard  by  the  court;  and  the  court  doth  find  the  statements,  all  and 
singular,  contained  in  said  motion  to  be  true,  and  being  fully  advised  in 

the  premises  the  court  doth  hereby  order  and  adjudge  that  said be 

and  he  is  hereby  subrogated,  to  the  amount  of dollars,  with  interest 

from  the day  of ,  a.  d.  18  — ,  to  all  the  rights  of  the  said  plaintiff 

in  execution,  John  Doe,  as  against  the  said  defendant  in  execution,  John 
Smith,  and  he  shall  have  a  lien  on  the  said  real  property  so  sold,  to  the 
same  extent  as  said  plaintiff^,  except  as  to  fwna  fide  purchasers  thereof 
without  notice,  the  said  plaintiff  not  being  liable  to  refund  such  purchase- 
money,  by  reason  of  the  invalidity  of  such  said  sale. 

(a)  By  section  5411,  the  same  rule  applies  to  all  sales  by  order  of 
court;  by  executors,  administrators,  guardians,  assignees,  and  for 
taxes. 

(6)  By  "  defect  in  the  proceedings"  is  meant  those  substantial  er- 
rors which  have  occurred  in  the  issuing  or  proceediugs  under  the  exe- 
cution, by  reason  of  which  th-e  title  of  the  purchaser  is  invalid.  Re- 
versal of  the  judgment  for  errors  in  obtaining  such  jttdgment  does  not 
affect  the  title  of  a  purchaser  of  lands  at  judicial  sale.     §  5409. 

Trial  of  Right  of  Property  when  Chattels  Levied  on  are 
Claimed  by  a  Third  Person — Notice  i^y  Officer  to  Justice 
OF  the  Peace. 

[Form  162.    §  0444.] 

To ,  -Justice  of  the  Peace  within County,  Ohio: 

You  are  hereby  notified  that  I,  as  sheriff  of  said  county,  in  the 

case  of  John  Doe  against  John  Smith,  John  Jones,  and  Hugh  Evans,  in 
the  Court  of  Common  Pleas  of  said  county  [or  county  from  which  the  execu- 
tion loas  issued],  on  an  execution  issued  upon  the  judgment  in  said  cause, 
in  favor  of  said  plaintiff  against  said  defendants,  have  levied  said  execu- 
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Hon  upon  the  gocKld  and  ciiatteU  of  the  said  .Toiin  Smith,  a  aehoiiuie  of 
which  said  goods  and  chattels  is  furnitihed  herewith;  and  sAid  gomis  and 
ebattelii  are  claimed  by . 

You  will,  therefore,  make  an  entry  hereof  and  of  said  schedule  upon 
your  docket.-and  proceed  in  the  premises  according  to  the  statute  in  such 
case  made  and  provided.     {^ScheduU.'] 

[^Uere give  lUt  of  the  property  levied  on.] 

[DaU^  ,  SherifT  of County 

Proceedings  of  Justice  of  the  Peace — Docket  Entry. 
[Form  163.    §  5444] 

,  18 —  [montft]  [day^ 

This  day  the  following  notice,  in  writing,  and  schedule  of  goods  and 

chattels  was  given  to  me  by ,  sheriff  [or  other  offieer'\  of county  : 

l^Here  copy  notice  and  schedule  in  full.'\ 

Same  day,  issued  a  summons,  directed   to  ,  sheriff  of  said  

county,  commanding  him  to  summon  [here  name  five  men],  distnterest^ni 
men,  each  having  the  qualifications  of  an  elector,  to  be  and  appear  before 

me,  on  the day  of ,  a.  d.  18 — ,  at o'clock  —  m.  \_noi  more  than 

three  days  after  the  date  of  the  writ},  to  try  and  determine  the  right  of  the 

claimant,  said ,  to  the  said  property  in  controversy,  in  said  schedule 

mentioned. 

And  on  the day  of  ,  a.  h.  18 — .  the  following  return  of  said 

writ  of  summons  was  made  :  "  Summoned  the  within  named  [name  the  Jive 
jurors'],  with  a  copy  of  this  writ,  personally  "  [or  at  usual  place  of  residence]. 

,  Sheriff  of County. 

[Dote  and  tims  of  trial."]    This  day  came  the  said  [the  five  jurors],  the 

jurors  so  summoned  as  aforesaid,  and  also  said ,  the  claimant  of  the 

goods  and  ctiuttfls  mentioned  in  said  schedule,  and  also- ,  the  said 

plaintiff  in  execution;  said  jurors  duly  sworn  by  me  to  try  the  right  of 
property  of  said  claimant  to  the  goods  and  chattels  in  said  schedule  men- 
tione<l.  And  said  claimant,  having  first  proved  service,  in  writing,  upon 
the  plaintiff  in  execution,  of  notice  of  the  time  and  place  of  this  trial, 
two  days  before  this  date  [or,  such  party  and  no  agent  or  attorney  of  his 
were  within  the  county],  thereupon  produced,  and  caused  to  b<»  sworn 
and   examinetl,  ns  witnesses  in   his   behalf,  the  following  persons  [name 

claimants  ujilnesses],  and   rested    his   case;  and    thereupon   the  said  , 

pbiintiff  in  execution,  produced,  caused  to  be  sworn  and  examined,  on  his 
(•ehiilf,  the  following  persons  [here  name  the  execution  plaintiff's  tritnesaes], 
whereupon  both  parties  rested;  and  the  jury  retired  for  delib«>ration. 
after  which  the  following  verdict  was  rendered  by  the  jury  ;  "  We,  the  jury. 
<lo  find  that  the  right  to  all  the  properly  mentioneil  in  said  schedule  is  in 
and  belongs  to  — —,  the  claimant.'  And  that  the  value  of  the  same  i^ 
dollars.  ,  Foreman. 

Wherefore  it  is  considered  and  adjudged  by  me  that  nil  and  singular 
the  goods  and  chatteLn  in  the  foregoing  schedule  are  tli>*  itVofierly  of  naid 
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,  claimant  herein,  and  that  he  have  restitution  of  the  same;  and  that 

he  recover  of  said  John  Doe,  the  said  plaintiff  in  execution,  his  costs  in 

this  behalf  expended,  taxed  at  dollars ;  John  Doe's  costs  taxed  at 

dollars. 

Note. — If  part  only  of  the  property  be  found  by  the  jury  to  belong  to  the 
claimant,  the  jury  will  specify  the  same  in  their  verdict,  and  the  value  thereof, 
and  judgment  will  be  rendered  in  favor  of  the  claimant  for  the  same,  with  res- 
titution, and  costs.  If  the  jury  find  that  the  right  to  the  goods  and  chattels, 
and  every  part  thereof,  is  not  in  the  claimant,  the  judgment  will  be  for  the  ex- 
ecution plaintiff  for  costs,  with  an  award  of  execution  thereon.  If  the  jury 
fail  to  agree,  and  are  discharged,  the  costs  are  to  be  taxed  to  abide  the  event 
of  the  suit,  and  another  jurv  summoned  as  before.     §  5445. 

Subpoenaing  witnesses,  and  docket  entries  of  the  same,  will  be  as  in  other 
cases  ;  also  the  taxation  of  costs. 

Oath  of  Jurors. 

[Form  164.    §  5445.] 
You  and  each  of  you  do  solemnly  swear  [or,  aflBrm]  that  you  will  well 

and  truly  try  and  determine  the  right  of -,  claimant  in  this  case,  to 

the  property  in  controversy  mentioned  in  the  schedule  shown  to  you  in 
this  cause,  and  a  true  verdict  give  according  to  the  evidence. 

Note. — If  the  finding  be  for  the  claimant,  and  no  undertaking  be  given  to  in- 
demnify the  sheriff,  as  hereinafter  shown,  the  sheriff,  or  officer,  is,  as  to  such 
goods,  justified  in  returning  the  execution  "no  goods."     g  6445. 

If  the  claimant  declines  to  appear  and  prosecute  his  claim  before  the  justice, 
the  proceeding  will  fail,  and  the  claimant's  rights  remain  unaffected.  Jones  v. 
Carr,  16  O.  S.  420. 

If  he  do  so  trj'  his  claim,  and  the  finding  is  against  liim,  liis  rights  as  against 
the  officer  holding  the  execution  are    concluded.     Patty  v.   Mansfield,  8  O.  370. 

Undertaking  of  Indemnity  to  the  Sheriff  within  Three  Days 
AFTER  Finding  in  Favor  of  Claimant. 

[Form  165.    §  5446] 

Whereas,  on  a  certain  writ  of  execution  issued  from  the  Court  of  Com- 
mon Pleas  of County,  Ohio,  in  the  case  of  John  Doe  against  John 

Smith,  John  Jones,  and  Hugh  Evans,  upon  a  judgment  rendered  by  said 

court  in  favor  of  said  John  Doe  against  them  for  the  sum  of dollars, 

and dollars  costs,  with  interest  from  the day  of ,  a.  d.  18 — , 

directed  to  the  sheriff  of  said county,  saitl  sheriff,  on  the day  of 

-^ — ,  A.  n.  18 — ,  did  levy  upon  the  goods  and  chattels,  as  the  property  of 
said  John  Smith,  to  satisfy  said  writ  and  the  costs  accruing  thereon — a 
schedule   of   said  chattels   being  attached  hereto — and  thereupon    said 

chattels  were  claimed  by  as  his  property,  and  the  said  sheriff  did 

thereupon  give  due  notice,  in  writing,  with  a  schedule,  etc.,  of  sucji  claim 
to ,  a  justice  of  the  peace  of  said county,  before  which  justice,  in 
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panuance  of  the  nUtute  in  such  case  made  and  provided,  on  tif       —  day 

of ,  A.  D.  18 — ,  a  trial  by  a  jury  of  five  disinterested  men,  having  the 

qualification  of  electors  of  said  county,  of  the  right  of  the  said .claim- 

ant  to  said  property  in  controversy,  was  duly  hud  bofore  said  justice  of 
the  peace,  which  jury,  then  and  there,  by  their  verdict,  found  the  right  of 
property  to  said  goods  and  chattels  in  said  claimant,  and  assessed  the  value 

of  the  same  to  be  dollars,  upon  which  finding  and  verdict  said  ju«*- 

tice  of  the  peace  then  and  there  duly  rendered  a  judgment  for  said  claim- 
ant;  also  that  he  have  restitution  of  said  goods  and  chattels,  and  recover 
of  the  said  John  Doe  his  costs  in  said  proceedings  incurred  and  ex> 
pended. 

Now,  therefore,  and  within  three  days  after  said  findings  and  judgment, 

we, ,  as  principal,  and and as  sureties,  do  hereby,  jointly  and 

severally,  undertake  to ,  said  claimant,  in  the  sum  of  dollars 

[^doubfe  the  amount  of  the  appraited  value  of  the  property^  that  we  will  pay  all 
damnges  sustained  by  reason  of  the  detention  or  sale  of  said  pro))erty 
upon  such  said  levy  by  execution. 

In  witness  whereof,  we  have  hereunto  subscribed  our  names  this  ■ 
day  of ,  A.  u.  18 — .  , 


The  above  undertaking  tendered  to  and  accepted  by  me  this day 

of ,  A.  D.  18 — ;  and  on   the  same  day  by  me  delivered   to ,  paid 

claimant.  .  Sheriff  of County. 

Note. — The  officer  will  then  proceed  to  sell  such  property  «8  if  no  trisl  of  the 
right  thereto  bad  taken  place,  and  shall  not  bo  liable  to  the  claimant  therefor, 
whose  sola  remedy  will  be  upon  the  undertaking. 
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CHAPTER  Xiy. 

PROCEEDINGS  IN   AID    OF    EXECUTTOX  BY  EXAMINATION   OF 

DEBTOR. 

Examincdwn  of  debtor  after  return  of  executwn.  Sec.  5472.  When  an 
execution  against  the  property  of  a  j  udgment  debtor,  or  of  one  of  several 
debtors  in  the  same  judgment,  issued  to  the  sheriff  of  the  county  where 
he  resides,  or  if  he  does  not  reside  in  the  state,  to  the  sheriff  of  the  county 
where  the  judgment  was  rendered,  or  a  transcript  of  a  justice's  judg- 
ment has  been  filed,  is  returned  unsatisfied,  in  whole  or  in  part,  the 
judgmeiit  creditor  shall  be  entitled  to  an  order  from  a  probate  judge, 
or  a  judge  of  the  Court  of  Common  Pleas,  of  the  county  to  which  the 
execution  was  issued,  requiring  such  debtor  to  appear  and  answer  con- 
cerning his  property  before  siich  judge,  or  a  referee  appointed  by  such 
judge,  at  a  time  and  place  within  the  county,  to  be  specified  in  the 
order. 

Examinatixyn  of  debtor  before  return  of  execuiion.  Sec.  5473.  After  the 
issue  of  an  execution  against  property,  and  upon  proof  by  the  affidavit  of 
the  judgment  creditor,  or  otherwise,  to  the  satisfaction  of  the  Court 
of  Common  Pleas,  or  a  judge  thereof,  or  a  probate  judge,  of  the  county 
in  which  the  debtor  is  found,  that  the  judgment  debtor  has  property 
which  he  unjustly  refuses  to  apply  toward  the  satisfaction  of  the  judg- 
ment, such  court  or  judge  may,  by  order,  require  the  judgment  debtor 
to  appear  at  a  time  and  place  in  such  county,  to  answer  concerning 
the  same ;  and  such  proceedings  may  thereupon  be  had,  for  the  appli- 
cation of  the  property  of  the  judgment  debtor  toward  the  satisfaction 
of  the  judgment,  as  are  prescribed  in  this  subdivision  (III.,  Tit.  1, 
Div.  5,  Ch.  2). 

(a)  A  judgment  creditor,  seeking  to  subject  choses  in  action  by  a 
proceeding  in  aid  of  execution  under  this  section,  is  not  required  to 
make  a  previous  demand  upon  his  debtor  to  so  apply  the  choses  in  action, 
or  show  a  refusal  to  apply.  If  the  debtor  has  such  property,  it  is  his 
duty  to  take  such  steps  as  will  make  it  available  for  the  judgment,  and 
a  failure  to  discharge  such  duty  toward  a  creditor  who  has  obtained 
judgment  and  issued  execution  may  be  charged  as  an  unjust  refusal. 
Edgarton  v.  Hanna,  11  O.  S.  323. 

When  order  of  arrest  may  issue,  and  proceedings  thereon.  Sec.  547-1. 
Instead  of  the  order  requiring  the  attendance  of  the  judgment  debtor,  a-; 
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provided  in  the  two  prece<iing  sections,  the  judge  may,  upon  pnM>f,  in 
writing,  to  his  satisfaciiou,  by  attidavil  of  the  judgment  creditor,  or 
otherwise,  that  there  is  danger  of  the  debtor  leaving  the  state,  or  con- 
cealing himself  to  avoid  the  examination  lierein  mentioned,  iiisue  a 
wamiut  requiring  the  sheriff  to  arrest  and  bring  before  him  the  debtor; 
such  warrant  can  be  issued  only  by  a  judge  of  the  Court  of  Common 
Pleas,  or  the  probate  judge  of  a  county  in  which  the  debtor  is  found, 
and  the  sheriff  can  execute  it  only  within  that  county;  in  executing 
the  warrant  the  sheriff  shall  deliver  to  the  debtor  a  copy  thereof,  and 
of  the  testimony  on  which  it  isi-ued  ;  the  debtor,  when  brought  before 
the  judge,  shall  be  examined  on  oath,  and  other  witnesses  may  be  ex- 
amined on  either  side;  and  if  it  appear  in  the  examination  that  there 
is  danger  of  the  debtfir  leaving  the  state,  or  that  he  has  property  which 
he  unjustly  refuses  to  apply  to  the  judgment,  he  may  be  onlered  to 
enter  into  an  undertaking,  with  surety,  in  such  sum  as  the  judge  may 
prescribe,  that  he  will  attend  before  the  judge  or  referee  for  examina- 
tion, from  time  t*  time,  as  shall  be  directed  ;  and  in  default  of  entering 
into  such  undertaking,  he  may  be  committed  to  the  jail  of  the  county, 
by  warrant  (»f  the  judge,  as  for  contempt. 

(a)  Upon  such  committal,  as  for  contempt,  it  would  seem  the  execu- 
tion creditor  will  nut  be  liable  for  jail  fees. 

EXAMISATION  OF  DEBTOK  OF  JUDGMENT  DEBTOR. 

Examination  of  debtor  of  judgment  debitor — Effect  of  such  order — NUicti 
to  defendant,  etc  Sec.  5475.  After  the  return  of  an  execution  against 
the  property  of  a  judgment  debtor,  or  of  one  of  several  debtors  in  the 
same  judgment,  and  upon  proof,  in  writing,  by  affidavit,  or  otherwise,' 
to  the  satisfaction  of  the  judge,  that  a  person  or  cori)onition  has  prop- 
erty of  such  judgment  debtor,  or  is  indebted  t«>  him,  the  judge  may, 
by  an  order,  require  such  person  or  corporation,  or  any  officer  or  member 
of  the  corporation,  to  appear  at  a  specified  time  and  p. ace,  within  the 
C4>unty  in  which  such  person  or  corporation  is  served  with  the  order, 
and  answer  concerning  the  same ;  the  service  of  the  order  shall  bind 
the  property  in  the  poflseasion  or  under  the  control  of  such  {lerson  or 
C<jrporation  from  the  time  of  tervice;  and  the  person  or  corporation  so 
§Tved  with  the  order  shall  Ik*  liable  to  the  judgment  cre<iitor  for  all 
property,  money,  and  credits  in  his  hands  belonging  to  the  judgment 
d«»bt<»r,  or  due  to  him  fmm  such  person  or  corporation,  from  the  time 
of  service;  but  if;  on  the  filing  of  the  affidavit  of  the  judgment  cred- 
itor, hV  agent  or  attorney,  the  judge  is  satisfied  of  the  existence  of  any 
of  the  grounds  upon  which  an  order  of  attachment  may  be  issued,  as 
provided  in  section  5521.  the  order  may  be  issued  before  the  ittue  and 
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return  of  the  execution;  and  the  judge  may  also  require  notice  of  such 
proceeding  to  be  given  to  any  party  in  the  action,  in  such  manner  as 
may  seem  to  him  proper. 

(a)  In  proceeding  in  aid  of  execution,  under  this  section,  a  debtor 
of  the  execution  debtor,  against  whom  an  order  of  the  judge  is  issued, 
can  not,  after  the  service  of  the  order  upon  him,  discharge  himself 
from  the  proceeding  by  payment  to  the  execution  debtor  of  his  indebt- 
edness, the  service  of  the  order  having  the  effect  of  a  lis  pendens.  Uaimi 
Bank  of  Rochester  v.  Union  Bank  of  Sandiisky,  6  O.  S.  255. 

(b)  Where,  in  a  proceeding  before  a  judge,  under  this  section,  an 
order  is  made,  after  the  examination,  discharging  such  person  as  hav- 
ing no  property  of  the  debtor  in  his  hands  subject  to  the  satisfaction 
of  the  judgment,  without  some  exception  taken  at  the  time,  and  some 
step  to  suspend  the  effect  of  the  order,  and  on  petition  in  error  to  which 
the  judgment  debtor  alone  is  a  party,  the  action  of  the  judge  making 
such  order  can  not  be  reviewed.  Query,  whether  such  a  proceeding  is 
not  merely  ex  parte  and  preliminary,  and  not  subject  to  review  on 
error.      Welch  v.  Pitts.,  Ft.  W.  &  G.  R.  Co.-,  11  O.  S.  569. 

(c)  The  word  "  person"  includes  a  corporation. 

Answer  compuhory,  hut  not  admissible  to  prove  fraud  in  prosecution  of 
^e party.  Sec.  5476.  No  person  shall,  on  examination  pursuant  to 
this  subdivision  (HI.),  be  excused  from  answering  any  question  on  the 
ground  that  his  examination  will  tend  to  convict  him  of  a  fraud  ;  but  his 
answer  shall  not  be  used  as  evidence  against  him  in  a  prosecution  for 
such  fraud. 

(a)  This  section  does  not  apply  to  a  civil  action  based  upon  discov- 
eries made  in  a  proceeding  under  section  5472.  Goode  v.  Patterscm, 
40  O.  S.  345. 

Referee.  Sec,  5477.  The  judge  may,  in  his  discretion,  order  a  ref- 
erence to  a  referee  agreed  Upon,  or  appointed  by  him,  to  report  the 
evidence  or  the  facts. 

Continuance  of  proceedings.  Sec.  5478.  The  judge  or  referee,  acting 
under  the  provisions  of  this  chapter  (2),  may  continue  his  proceedings 
fjom  time  to  time,  until  they  are  completed. 

Attendance  of  parties  and  witnesses  enforced.  Sec.  5479.  A  party  or 
witness  may  be  compelled,  by  an  order  of  the  judge,  or  by  subpoena, 
to  attend  before  a  judge  or  referee,  to  testify. 

Note. — The  subpoena,  on  a  precipe  therefor  filed  with  the  clerii,  will  issue 
from  the  clerk's  office  commanding  the  attendance  of  the  party  or  witness 
named,  at  the  time  and  place  specified  therein. 
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Referee  examination  to  be  eeriified  —  Oath.  Sec.  5480.  If  before  a  ref- 
eree, the  examinatiuu  must  be  takcu  by  the  referee,  and  certified  to 
the  judge.  All  examinations  and  answers  before  a  judge  or  referee 
must  be  on  oath ;  and  when  a  corpuratiun  answers,  the  answer  must 
be  on  the  oath  of  an  officer  thereof. 

Note.— Oath  of  referee.  The  referee  must  be  sworn  well  and  faithfully  tc 
hear  and  examine  the  cause  referred  to  him  by  the  order  of  reference,  and  to 
make  a  just  and  true  report  thereon,  as  prescribed  by  the  order,  according  vo 
the  beat  of  his  understanding.  The  oath  may  be  administered  by  any  one  Mf 
ihorized  to  take  depositions.     §  5217. 

How  diacbedienee  of  order  puniehed.  Sec.  5481.  If  a  person,  party, 
nr  wituess  disobey  an  order  of  the  judge  or  referee,  duly  served,  he 
may  be  punished  tis  for  contempt ;  and  such  judge  or  referee  may 
enforce  order,  and  punish  for  contempt,  in  like  manner  &»  jiutices  of 
the  jteaee.     See  sections  605-607, 

{(t)  Where  a  debtor  of  the  judgment  debtor  placed  money  in  the 
hands  of  another,  to  defraud  the  creditors  of  the  judgment  debtor, 
but  the  receiver  of  the  money  claimed  it  as  a  gift  to  himself,  in  a  pro- 
cee<ling  by  the  execution  creditor,  in  aid  of  execution,  under  section 
5475,  against  the  receiver,  and  in  opposition  to  his  claim  of  gift,  the 
court  found  such  receipt  to  have  been  fraudulent,  ordere<l  its  {payment 
over  u{Xin  the  execution  claim,  and  ordered  the  party  imprisoned  for 
his  refusal  to  comply  with  such  order,  it  was  held  that  the  order  of  im- 
prisonment was  void,  and  the  person  entitled  to  be  discharge*!  on  ha- 
beas corpus,  as  the  party  having  the  money  claimed  to  own  it.  His  claim 
fould  not  be  tried  in  such  proceeding.      White  v.  Oaie$f  42  O.  S.  109. 

Debtor  may  pay  execution  against  his  creditor.  8ec.  5482.  After  the 
issue  of  execution  agaiust  property,  a  ))ers<)n  indebted  to  the  judgment 
debtor  may  pay  to  the  sheriff  the  amount  of  his  debt,  or  so  much 
thereof  as  may  be  necessary  to  satisfy  the  execution ;  and  the  sheriflTs 
receipt  shall  be  a  sufficient  discharge  for  the  amount  so  paid,  or  directed 
to  be  credited  by  the  judgment  creditor  on  the  execution. 

{a)  The  same  rule,  in  connection  with  section  6705,  making  the 
civil  code,  in  certain  cases,  applicable  to  the  justice's  code,  applies  to 
an  execution  held  by  a  constable  and  issued  by  a  justice  of  the  peace. 
IfaUanan  v.  Crow,  15  O.  8.  176. 

Jttdge  may  order  prpperty  to  be  applied  on  eaeution — Personal  earnmgs 
of  debtor  exempt,  ichen  and  how — .Ifiidlavit,  etc.,  in  such  case.     Sec.  548.3. 
The  judge  may  order  any  property  of  the  judgment  debtor,  or  money 
14 
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due  to  him,  not  exempt  by  law,  in  the  hands  either  of  himself  or 
other  person,  or  of  a  corporation,  to  be  applied  toward  the  satisfaction 
of  the  judgment;  but  the  earnings  of  the  debtor  for  his  personal  serv- 
ices, at  any  time  within  three  months  next  preceding  the  order,  can  not 
be  so  applied,  when  it  is  made  to  appear  by  the  affidavit  of  the  debtor, 
or  otherwise,  that  such  earnings  are  necessary  for  the  use  of  a  family 
supported  wholly  or  partly  by  his  labor. 

(a)  A  judge  can  not,  under  this  section,  enforce  the  payment  of  a 
debt,  m  tJie  absence  of  fravd,  by  imprisonment  for  contempt,  but  may 
direct  the  application  of  the  proceeds  of  the  debt,  when  collected  by 
a  receiver  or  otherwise.  Union  Bank  of  Rochester  v.  Union  Bank  of 
Sandusky,  6  O.  S.  255  ;  Const.,  art.  I,  sec.  15. 

(b)  The  mode  of  applying  property  under  this  section  is  the  same 
as  under  section  5475.  The  court  or  judge  acting  under  this  section  is 
not  authorized  to  settle  disputes  between  the  debtor  and  third  persons, 
or  to  enforce  the  collection  of  claims  by  order  of  payment  and  attach- 
ment; where  claims  are  to  be  collected,  the  appointment  of  a  receiver 
is  the  proper  course.     Edgarton  v.  Hanna,  11  O.  S,  323. 

(c)  The  earnings  of  a  debtor  for  three  months  next  preceding  the 
levy  of  the  attachment,  or  the  issuing  of  an  order  for  the  examination 
of  the  debtor,  are  exempt,  where  necessary  for  the  support  of  his  fam- 
ily.    Siwok  V.  Snetzer,  25  O.  S.  516. 

A  non-resident  of  the  state  entitled  to  the  benefit  of  this  provision. 
Sproid  V.  McCoy,  26  O.  S.  577. 

Judge  7nay  appoint  receiver,  and  prohibit  transfer,  etc.,  of  property.    Sec. 

5484.  The  judge  may,  by  order,  appoint  the  sheriff  of  the  proper 
county,  or  other  suitable  person,  a  receiver  of  the  property  of  the  judg- 
ment debtor;  and  he  may  also,  by  order,  forbid  a  transfer,  or  other 
disposition  of,  or  any  interference  with,  the  property  of  the  judgment 
debtor  not  exempt  by  law. 

Liability  of  sheriff  on  official  bond — Undertaking  by  receiver.     Sec. 

5485.  If  the  sheriff  be  appointed  receiver,  he  and  his  sureties  shall 
,be  liable  on  his  official  bond  as  such  receiver ;  and  if  another  person 
be  appointed,  he  shall  take  an  oath  and  give  an  undertaking  as  in  other 
cases. 

Proceedings  when  another  has  an  ascertainable  interest  in  die  property, 
and  sale  of  debtor's  interest.     Sec,  5486.  If  it  appear  that  the  judgment 
debtor  has  an  interest  in  real  estate,  in  the  county  in  which  the  pro 
ceedings  are  had,  as  mortgagor,  mortgagee,  or  otherwise,  and  his  in 
terest  can  be  ascertained  as  between  himself  and  the  pe'*son  holding  the 
legal  estate,  or  the  person  having  a  lien  on  or  interest  in  the  same,  with 
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out  contr>versy  as  to  the  interest  of  such  i>erson  holding  such  legal  es- 
tate, or  interest  therein,  or  lien  on  the  same,  the  receiver  may  be  or- 
dered to  sell  and  convey  such  real  estate,  ur  the  interest  of  the  debtor 
therein.  Such  sale  shall  be  conducted  in  all  respects  in  the  same  man- 
ner as  is  provided  for  the  sale  of  real  estate  upon  execution  ;  and  the 
proceedings  of  sale  shall,  before  the  execution  of  the  deed,  be  ap- 
])nived  by  the  court  in  which  the  judgment  was  rendered,  or  the  tran- 
.-dipt  filed. 

On  {',:<,  ftr.,  (o  he  gifftied  btj  the  judge,  filed  witii  Vie  derk,  atid  minute 
mniie  on  exfcut'ton  docket.  Sec.  54^7.  The  order  mentioned  in  sections 
5472,  5473,  and  5475,  shall  be  in  writing  and  signed  by  the  judge  who 
makes  the  same,  and  shall  be  served  as  a  summons;  and  the  judge 
?hall  reduce  all  his  orders  to  writing,  which,  t)gether  with  a  minute  of 
his  proceedings,  signed  by  him.self,  shall  be  filed  with  the  clerk  of  the 
court  of  the  county  in  which  the  judgment  is  rendered,  or  the  tran- 
script of  the  justice  is  file«l,  and  the  clerk  shall  enter  on  his  execution 
docket  the  time  of  filing  the  same. 

Compeiimtlon  of  probate  judge.  Sec.  548^.  The  probate  judge  shall 
be  allowed  for  his  services  under  this  subdivision  (III.)  the  sum  of  thrw 
dollars  in  each  case,  and  such  fees  as  are  allowed  by  law  to  clerks  of 
the  Court  of  Common  Pleas  for  similar  services. 

Alloio<iitce  of  costs,  taxc'l  cu  costs  in  Vie  case.  Sec.  54S9.  The  judge 
shall  allow  to  clerks,  sherifi^,  referees,  receivers,  and  witnesses,  such 
competisation  as  is  allowed  for  like  services  in  other  cases,  to  be  taxed 
as  costs  in  the  case,  and  shall  enforce  by  order  the  collection  thereof, 
from  such  party  or  parties  as  ought  to  pay  the  same. 

iVb/«.— The  compensation  of  referees  and  rereivers  is  not  fixed  by  law.  It 
must  be  fixed  by  the  judge  or  court  in  each  case.  The  costs  of  clerks,  sberiflb, 
and  witoeuec  are  prescribed  by  statute. 

After  Return  of  Execution — Order  to  Examine  Debtor. 

[Form  166.    §  5472.] 
^     ^ohn  Doe         )    Order  for  Examination  of  .lohn  Smith  in  Aid  of  Ex- 

*i  *u     c    ^fu    »    1     I        ecution. 
John  Smith  et  al«)    ) 

This  day,  it  having  been  made  to  appear  to  ma,  asajudgeof  theCourt  of 

Common  Pl<*aaof County  [or,  probate  Judge  of county],  in  which 

execution  upon  the  judgment  in  this  catie  waa  issued,  that  an  execution 
against  the  property  of  the  said  judgment  debtors  [or,  judgment  debtor, 

John  Sniith,]duly  issued  to  the  sheriff  of  said county,  where  John 

Smith,  one  of  the  said  debtors,  resides  [or,  where  said  judgment  was  ren- 
dered said  John  Smith  not  residing  therein],  and  has  been  by  said  sheriff 
duly  returned  unsatisfied  in  whole  [or,  in  part].    1 1  is,  therefore,  ordered  by 
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me,  as  such  said  judge  [or,  probate  judge],  that  said  debtor,  John  Smith,  be 

and  he  is  hereby  required  to  appear,  on  the  day  of  ,  a.  d.  18 — 

at o'clock  —  M.,  at ,  in  said  county  of ,  before  me  as  such 

judge  [or,  before ,  who  is  hereby  appointed  referee  for  that  purpose 

and  is  to  certify  the  said  examination  to  such  judge],  and  then  and  there 
answer  under  oath  fully  concerning  his  property  of  every  kind  and  nature 
whatsoever,  and  not  depart  until  he  shall  have  fully  answered  concerning 
the  same. 

[^Date.J        ,  Judge  of  the  Court  of  Common  Pleas  of  County. 

Note. — This  order  will  be  entered  on  the  journal  of  the  court  by  the  clerk, 
who,  on  a  precipe  being  filed  therefor,  will  issue  a  copy  of  such  order  to  the 
sheriff  [or  other  officer'],  under  the  seal  of  the  court,  commanding  such  officer 
to  execute  the  order  and  make  return  thereof  to  such  judge,  or  referee,  on  oi 
before  the  time  fixed  for  such  examination. 

Sheriff's  Return  of  Such  Order. 

[Form  167.    §  5472.] 

Received  the  within  order  on  the  day  of ,  a.  d.  18 — ,  at  

o'clock  — M.,  and  on  the  day  of  ,  a.   d.   18 — ,   at o'clock 

—  M.,  served  the  within  named  John  Smith  personally  [or,  at  his  usual 
place  of  residence]  with  a  copy  of  the  same.. 

[Date.^  ,  Sheriff  of County. 

Referee's  Record. 

[Form  168.    §  5217.] 
Court  of  Common  Pleas  of County. 

JO   n     06  f  Proceedings  before ,  Referee,  under  the   Order 

T*^u'~"o-'  ^fu    4.    1     I      hereto  9,ttached 
John  Smith  et  als.  J 

I, ,  appointed  referee  in  and  by  theorder'of ,  judge  of  the  Court 

of  Common  Pleas  [or,  probate  judge]  of county,  in  this  cause,  to  ex- 
amine John  Smith,  the  debtor,  in  execution,  do  solemnly  swear  that  I  will 
well  and  faithfully  hear  and  examine  the  said  cause  and  matters  referred 
to  me  by  the  order  of  reference  herein,  and  make  a  just  and  true  report 
therein,  as  prescribed  by  said  order,  according  to  the  best  of  my  under- 
standing and  ability.  ,  Referee. 

Sworn  to,  etc. 

This day  of ,  a.  d.  18 — ,  the  following  return  was  made  to  mw 

by ,  sheriff  of  said county  :   [Here  copy  return  of  sheriff  of  the  order.  ] 

And  thereupon,  on  the day  of ,  a.  d.  18 — ,  at  the  time  and  place 

mentioned  in  said  order,  came  said  John  Smith,  who  being  first  duly 
sworn  by  me  to  answer  fully  and  truly  concerning  his  property  of  every 
kind  and  nature  whatsoever.  Present:  Edward  Coke,  attorney  for  plaint- 
iff, and  Joseph  Chitty,  attorney  for  said  John  Smith. 
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EXAMIXATIOX. 

1.  Question  by  plaintiflf 's  attorney  : . 

Answer: . 

[Cbn<i/tu«  quetUoru  and  answert  until  the  examination  it  elated,  numbering  each 
question  in  its  order.  If  the  party  is  questioned  by  his  attorney,  number  such  que*' 
tions  in  the  same  manner.  When  the  examination  is  concluded,  the  party  examined 
will  sign  it,  and  the  rtfcree  certify  the  same,  with  his  minutes,  to  the  judge  issuing 
the  oraer,  with  an  itemized  statement  of  thi  costs.'\ 

[The  referee  should  state  his  charge  for  his  services,  which  will  be  sub- 
ject to  the  approval  of  the  judge  issuing  the  order,  and  sign  his  report:] 

,  Referee. 

Refkree's  Certificate. 

[Form  169.    g  5480] 
I  hereby  certify  that  the  foregoing  proceedings  and  the  examination  of 
said  debtor  in   execution,  John  Smith,  were  duly  had  and  taken  before 
me  us  therein  stated.  ,  Referee. 

When  property  is  disclosed  by  the  debtor  applicable  to  the  payment 
of  tlie  judgment,  without  qualification,  such  as  will  preclude  the  judge 
from  making  such  order,  the  judge  will  make  an  onler  that  such  p^)p• 
erty,  or  m<mey  due  to  the  debtor,  not  exempt  by  law,  in  the  hands  of 
either  himself  or  another,  be  applied  toward  the  satisfaction  of  the 
judgment. 

Order. 

[Form  170.    I  5483.] 
Court  of  Common  Fleas  of County. 

Joh  n  Doe         )  To  A  pply  Property,  etc. ,  toward  Satisfaction  of  Judf 

^i~J  '^^tu    *  -1     I      ment,  etc. 
John  .Smith  et  als. ) 

Uptm  the  report  of ,  referee  herein,  and  the  disclosures  contained 

in  his  examination  before  such  referee,  it  is  hereby  ordered  by  me  as 

judge  of  the  Court  of  Common  Pleas  [or,  Probate  Court]  of county, 

that  the  following  property  to  wit :   \^Here  specify  it  ]  ;  [j>r,  the  sum  of 

dollar'*,  money  due  to  said  debtor,  John  Smith,  from ]  be  applied  to- 
ward the8.atisfaction  of  the  said  judgment  of  said  John  Doe  against  said 
John  .Smith  and  others,  rendered  at  the  —  -  term  of  the  Court  of  Com- 
mon  Pleas  of  county,  a.  d.  18 — ,  foe dollars  debt,  and dol- 
lars, costs  of  said  plaintiff,  with  interest  from  the  day  of ,  a.  n. 

18—. 

And  said  John  Snyth  is  hereby  ordered  to  deliver  said  property  [nr.  the 

evidences  of  said  money  so  owing  to  him  by  said ]  to  the  sheriff  of 

said  county  of forthwith,  the  costd  of  these  proceedings  to  be  taxed 

MpAft  of  the  costs  in  the  ca.sc. 

,  .Judge  of  the  said  Court  of  Common  Pleas. 
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Note. — If,  upon  his  examination,  no  ordor  can  be  made  upon  the  debtor,  the 
judge  will  malve,  and  sign  officially,  an  order  dismissing  tlie  proceedings  in  aid 
of  execution,  and  tax  the  costs  as  part  of  the  costs  in  the  case,  or  against  such  par- 
ties as  he  finds  ought  to  pay  the  same.    §  5489. 

Order  of  Dismissal. 

[Form  171.    §  5489.] 

Court  of  Common  Pleas  of County. 

John  Doe         ] 
No.  — .  vs.  y  Order  Dismissing  Proceedings  in  Aid  of  Execution. 

John  Smith  et  als.  ] 

Upon  the  report  of ,  referee  appointed  under  the  order  for  the  ex- 
amination of  John  Smith,  judgment  debtor,  concerning  his  property,  etc., 
heretofore  issued  by  me  as  judge  of  said  court,  and  the  examination  of 
said  John  Smith  before  said  referee,  it  is  ordered  that  said  proceedings  be 
and  the  same  are  hereby  dismissed ;  and  the  costs  of  said  proceedings, 

etc.,  are  to  be  taxed  as  part  of  the  costs  in  the  case  [or  against ],  and 

execution  awarded  therefor. 

,  Judge  of  tlie  Court  of  Common  Pleas  of County. 

Examination  of  Debtor  After    the  Issue,   but  Before  the 
Return  of  Execution — Affidavit. 

[Form  172.    §  5473.] 

Court  of  Common  Pleas  of  County. 

John  Doe         ^ 
No.  — .]  vs.               I"  Affidavit  to  Obtain  Order  to  Examine  John  Smith. 
John  Smith  et  als.  J 
The  State  of  Ohio, County,  ss. 

John  Doe,  the  above  named  plaintiff,  makes  solemn  oath  that,  upon  his 
judgment  in  this  case  in  this  court,  he  has  caused  an  execution  to  be  duly 

issued  to  the  sheriff  [or  other  officer]  of  said  county  of ,  against  the 

said  judgment  defendants,*  w^hich  writ  of  execution  has  not  yet  been  re- 
turned; that  said  defendant  in  execution,  John  Smith,  is  to  be  found 
within  this  county;  and  that  said  John  Smith  has  property,  consisting 
of  {here  give  desigyiation  of  the  same  as  nearly  as  can  be  done],  which  he  un- 
justly refuses  to  apply  toward  the  satisfaction  of  the  said  judgment  of 
the  plaintiff — a  certified  copy  of  which  said  execution  is  hereto  attached 
and  made  part  hereof;  and  further  saith  not.  John  Doe. 

Sworn  to,  etc. 


proceldintis  in  aid  of  execution.  215 

Order  of  Cou^  or  Judge. 

[Form  173.    J  5473.] 

Coart  of  Common  Pleaa  of County. 

John  Doe         ) 
Ko.  — .]  V*.  >  Order  for  Ezamination  of  John  Smith. 

John  Smith  et  als.  ) 

Upon  proof  being  made  herein  by  said  John  Doe  to  the  satisfaction  of  said 
court  ^or, Judge  of  said  court ;  or, ,  probate  judge  of  said coun- 
ty], tbatan  execution  has  been  issued  upon  the  judgmen  tlierein  againstsaid 

defendants  to  the  sheritT  of  said county,  in   conformity  to  law,  and 

not  yet  returned,  and  that  said  judgment  debtor,  John  Smith,  has  prop* 
erty  which  he  unjustly  refuses  to  apply  toward  the  satisfaction  of  said 
judgment;  wheret'ore,  i*.  is  ordered  by  [the  court;  or,  by  me,  as  such  judge 
as  aforesaid]  that  said  John  Smith  be  and  he  is  hereby  required  to  ap- 
pear before  the  undersigned,  a  judge  of  said  court  [^or, ,  who  is  hereby 

appointed  referee  for  such  purpose,  and  required  to  certify  to  me,  as  such 

judge,  his  examination  and  proceedings  in  the  premises],  on  the day 

of ,  A.  D.  18 — ,  at o'clock  —  u.,  at ,  in  said  county,  to  answer 

concerning  the  same. 

[^DaU.']      ,  .Judge  of  the  Court  of  Common  Pleas  of County. 

Itotc. — The  same  proceedings  may  be  bad  under  this  order  as  under  Form 
166. 

EXAMINATIOX   OF   DEBTOR  OF  JUDGMENT   DEBTOR. 

[Form  174.    §5475.] 

Court  of  Common  Pleas  of County. 

John  Doe  )  Affidavit  for  Order  to  Examine ,  a  Debtor,  etc. 

.JohrsL7thetals.|      of  John  Smith. 
The  State  of  Ohio, County,  ss. 

John  Doe.  the  above  named  plaintiff,  makes  solemn  oath  tbatan  execution 
has  been  duly  iitsued  upon  the  judgment  in  this  case  and  returned  unsatis- 
fied in  whole  [or,  in  part] — a  certified  copy  of  which  execution  and  of  the 
return  of  the  same  is  hereto  attached  und  made  part  hereof;  and  that 

,  a  person  [or, ,  a  corporation   located  in]  residing  in  said  county 

of ,  has  property  of  said  judjrmf  nt  debtor,  John  Smith  [or,  is  indebted 

to  said  judgment  debtor,  John  Smith];  and  further  saith  not 

Sworn  to  (to.  JoBit  Doc 

Xote. —  As  to  when  ord'T  m>iy  i.^'i"  lM>'.>r.<  ri>-ttrn  o'  vxticution,  see  laat  part 
3f  section  and  AryiDAViT  rom  AriACUMO'T,  Furm  8. 
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Order  Requiring  Such  Debtor  of  Judgment  Debtor  to  An- 
swer, ETC. 

[Form  175.    §  5475.] 
Court  of  Common  Pleas  of  County. 

^ohn  Doe  )  Order  Requiring ,   an  Alleged  Debtor  of  said 

T  ^il      o    ^i'u     I.     1     f      John  Smith,  to  Answer,  etc. 
John  Smith  et  als.  j  '  ' 

In  this  case,  it  having  been  proved  to  my  satisfaction  as  a  judge  of  said 

Court  of  Common  Pleas  of  said  county  [or, ,  probate  judge  of 

said county],  that  ,  a  person  resident  in  said  county  [or, 

,  a  corporation  located  in  said county],  has  property  of  [or,  is 

indebted  to]  one  of  said  judgment  debtors,  John  Smith;  and  an  execu- 
tion herein  upon  said  judgment  having  been  duly  issued  and  returned 
wholly  unsatisfied  [or,  unsatisfied  in  part]  ;  it  is  hereby  ordered  by  me,  as 

such  judge,  that,  on  the day  of ,  a.  d.  18 — ,  at o'clock  —  m.,  at 

,  in  said  county,  said [or,  said  corporation  by  the  officer  or  member 

thereof  served  with  a  copy  of  this  order]  appear  before  me  as  such  judge 
[or,  the  probate  judge  of  said  county;  or,  an  appointed  and  named  ref- 
eree], and  answer  concerning  the  same. 

[Date.']  ,  Judge  of Court. 

The  order  may  also  require  notice  to  be  given  to  any  party  to  the 
action. 

Xfote. — Form  168  will  indicate  sufficiently  the  method  of  examination,  etc. 

Order  upon  Such  Debtor  of  Judgment  Debtor. 
[Form  176.    §§  5475,  5483.] 
Court  of  Common  Pleas  of County. 

John  Doe  |  q^^^^  Requiring to  Pay,  etc..  Plaintiff  Money 

P<o.— .J  V5  >      Owed  to  John  Smith,  etc. 

John  Smith  et  als.  J 

Upon  the  examination  of [or,  of ,  an  officer  {or,  member)  of 

,  a  corporation],  in  pursuance  of  an  order  issued  herein,  it  is  found 

by  me,  as  judge  of  said  court  [or,  as  probate  judge  of  said  county  of ], 

that  he  [or,  it]  has  property  of  said  John  Smith,  consisting  of  [here  describe 
it];  [or,  is  indebted  to  said  John  Smith  in  the  sum  of dollars,  evi- 
denced as  follows  :  the  nature,  etc.,  of  the  indebtedness]. 

Wherefore,  it  is  ordered  that  said*— —  deliver  said  property,  and  that 
the  same  be  applied  toward  satisfying  the  said  judgment  of  said  John 

Doe  against  the  said  John  Smith   [or,  that  said pay  said  sum  of 

money,  amounting  to dollars,  to  the  said  John   Doe  instead  of  said 

John  Smith,  toward  satisfying  said  judgment];  and  the  costs  of  this  pro- 
ceeding are  to  be  taxed  as  part  of  the  costs  in  the  case. 

[Date.]        ,  Judge  of  the  Court  of  Common  Pleas  of County. 
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NoU. — Form  171  wilt  suggMt  the  proper  entry  when  the  proceedings  are  di*- 
miseed  after  the  examination. 

Exemption  of  Personal  Earnings  op  the  Debtor. 

[Form  177.    §  5483.] 
Court  of  Common  Pleas  of County. 

y     ^-t  ",    °*  (  AflBdavit  of  John  Smith  for  Exemption  of  Personal 

John  jinith   et  als.  J      Earnings,  etc. 

The  State  of  Ohio, County,  ss. 

John  Smith,  the  above  named  defendant,  makes  solemn  oath  that  the 

said  sum  of  money,  amounting  to dollars,  owing  to  him  by  ,  and 

sought  to  be  appropriated  to  the  plaintiff's  judgment  herein,  u  the  earn- 
ings of  this  aflSant  for  his  personal  services,  within  three  months  next 
preceding  the  date  of  this  affidavit,  and  that  nil  of  the  same  is  necessary 

for  the  use  of  a  family,  to  wit,  himself  and  his  wife  and  their minor 

children,  who  are  supported  wholly  [or,  partlyj  by  the  labor  of  this 
affiant.  Johk  Smith. 

Sworn  to,  etc. 

Order  Exempting  Such  Personal  Earnings. 

[Form  178.    §  6483.] 

Court  of  Common  Pleas  of County. 

John  Doe  | 

No.  — .]  V*.  >  E.xempting  John  Smith's  Personal  Earnings,  eto. 

John  Smith  et  als.  ) 

In  these  proceedings  in  aid  of  execution,  it  being  made  to  appear  to 
ipe,  as  a  judge  of  said  court  before  whom  the  same  are  pending  that  the 
amount  of dollars,  owing  by to  said  John  Smith,  are  his  earn- 
ings for  his  personal  services,  within  three  months  next  preceding  the 
dat«  of  this  order,  and  that  such  said  earnings  are  necessary  for  the  use 
of  a  family  supported  wholly  \^wr,  partly]  by  his  labor,  it  in  ordered  by  me 
as  ituch  judge  ns  aforesaid,  that  all  said  above  mentioned  earnings  be  and 
they  hereby  are  exempted  from  being  applied  toward  the  satisfaction  of 
the  plaintiff's  said  judgment;  and  that  said  John  Smith  hold  the  same, 
exempt  from  said  demands  of  the  said  plaintiff  [cm^,  fte."] 

[XW]  ,  Judge  of,  etc 
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Order  Denying  Such  Exemption. 

[Form  179,    §5483.] 
Court  of  Common  Pleas  of County. 

^o   n     o  I  Order  Refusing  to  Exempt  Claimed  Personal  Eara 

T  *u      'J  ''•'!i,      ..     1     1      ines  of  John  Smith,  etc. 
■John  .Smith   et  als.  J  =■  ' 

Upon  the  application  and  demand  made  herein  by  the  said  defendant, 
John  Smith,  to  have  exempted  from  being  applied  toward  the  satisfaction 

of  the  said  plaintiff's  judgment  herein,  of  the  sum  of dollars  owing 

to  said  John  Smith  by ,  on  the  ground  that  the  same  is  the  earnings 

of  the  said  John  Smith  for  his  personal  services,  vyithin  three  months 
next  preceding  the  date  of  this  order,  and  that  such  earnings  are  neces- 
sary for  the  use  of  a  family  supported  wholly  or  partly  by  his  labor,  after 
hearing  and  considering  all  the  evidence  adduced  in  support  of  said  ap" 
plication  and  demand,  the  same  is  hereby  denied;  and  thereupon  it  is 
further  ordered  that  said pay  said  money,  and  that  the  same  be  ap- 
plied toward  satisfying  the  said  judgment  of  said  plaintiff  against  the 
said  John  Smith.      \^Order  as  to  costs.^ 

[To  all  of  which  the  said  John  Smith  excepts;  and  thereupon  pre- 
sented his  bill  of  exceptions  in  that  behalf,  stating  and  containing  all  the 
evidence  adduced  to  said  judge  upon  the  trial  and  hearing  of  such  appli- 
cation and  demand,  and  asked  that  the  same  be  allowed  and  signed  by 
said  judge  according  to  law,  which  is  accordingly  done,  and  said  bill  of 
exceptions  is  filed  as  part  of  the  record  herein,  but  is  not  to  be  entered 
upon  the  journal.] 

{^Date.^  ,  Judge  of  the  Court  of,  etc. 

Note. — The  order  of  a  judge  granting  or  denying  such  demand  can  not  be  re- 
•'ersed  upon  proceedings  in  error  without  a  bill  of  exceptions  is  taken,  embody- 
ing all  the  evidence.    See  Bill  ov  Exceptions. 

^rest  of  Defendant  instead  of  Requiring  his  Attendance  as 
Provided  in  Sections  5472,  5473. 

[Form  180.    §  5474.] 

Court  of  Common  Pleas  of County. 

John  Doe  ) 

No.  — .]   vs.  V  Affidavit  for  Order  of  Arrest  of  John  Smith,  etc. 

John  Smith  et  als.    | 

The  State  of  Ohio, County,  ss. 

John  Doe,  the  above  named  plaintiflF,  makes  solemn  oath  that  an  exe- 
cution has  b'^en  duly  issued  upon  a  judgment  in  this  case  rendered 
in    his   favor  against   said    John    Smith,  John  Jones,  and    Hugh  Evans, 

at  the   tprm    of    the   Court   of    Common    Pleas    of    County, 

Ohio.  A.   D.    i8 — ,  for  thf  sum  of dollar.*,  the  principal  debt,  and 

dollars  hi -1   costs,  drawing  interest  from   the day  of  ,  a.  d. 

18 — ,   vvhicn    judgment  is  unsatisfied — a   copy    of   said    execution,   with 
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the  indon^menU  [and  return]  thereon,  is  hereto  attache<l  and  made  part 
hereof;  tbttt  he  is  entitled  to  have  John  Smith  examined  and  ausnrer,  con* 
cerning  his  property,  in  aid  of  ejcucution,  according  to  the  statute  in  such 
case  made  and  provided;  but  that  there  is  danger  of  the  said  debtor, 
.lohn  Smith,  leaving  this  state,  and  concealing  himself  to  avoid  such  ex- 
amioation  ;  that  [suid  John  Smith  has  removed  all  his  household  goods 
and  effects  to  some  place  beyond  this  state,  and  has  caused  his  wife  and 
family  to  remove  to  some  place  unknown  to  afBant,  and  is  misleading  all 
inquirers  as  to  his  whereabouts,  and  making  false  statements  as  to  where  he 
will  be,  from  day  to  day,  and  has  threatened  tt>  keep  out.  of  the  way  so 
that  he  can  not  be  found  and  compelled  to  submit  himself  to  such  ex- 
amination in  this  case,  and  has  done  all  said  acts  for  the  purpose  of  aroid- 
ing  Huch  examination]. 

Wherefore  affiant  asks  for  the  arrest  of  said  John  Smith,  as  provided  by 
law  in  such  cases.  Johk  Doe. 

Sworn  to  before  me  by  said  John  Doe,  and  by  him  signed  in  my  pres- 
ence,  this day  of,  etc. 

PtnU. — All  evidence  adduced  to  the  judge,  upon  which  a  warrant  for  such  ar- 
rest  IS  granted  and  iiisued,  must  be  in  writing,  as  a  copy  of  all  uf  it  must  be 
served  upon  the  debtor  with  the  warrant  of  arrest. 

Order  of  Judge  Graxtixo  Such  Warrant. 

[Form  181.    g  5474] 

Court  of  Common  Pleas  of County. 

John  Doe         | 
No.  — .]     V*.  >•  Order  Granting  Warrant  of  Arrest  of  John  Smith. 

John   Smitli   et  als.  ) 

^\  warrant  for  the  arrest  of  John  Smith,  if  found  within  the  county  of 

,  Ohio,  to  be  brought  before  me,  as  a  judge  of  said  court,  to  answer 

concerning  his  property,  ujjon  the  written  evidence,  a  copy  of  which  is, 
with  said  warrant,  to  be  served  upon  said  -lohn  Smith,  is  hereby  granted, 

to  be  returnable  before  me,  as  such  judge,  at ,  in  said  county  of 

forthwith. 

[Z)w«  ]     .  Judge  of  the  Court  of  Common  Pleas  of County. 

Warrant  op  Arrest. 
[Form  182.    g  :.474.] 

The  State  of  Ohio, County,  st. 

To  the  Sheriff  of County,  Greeting : 

You  are  hereby  commanded  to  arrest,  forthwith,  if  found  in  said  county, 
John  Smith,  and  bring  and  hiivo  him  before  me,  a  judge  of  the  Court  of 

0>mmon  Pleas  [or.  Probate  Court]  of  said  county,  at  ,  in  said 

county,  to  answer  concerning  his  property  l)efore  me  as  such  judge,  with  ref- 
erence to  the  application  thereof  toward  the  satisfaction  of  a  certain  judg- 
ment in  favor  of  John  Doe  against  him  [and  others]  lately  rendered  by 
our  said  Court  of  Common  Pleas  of  said county ;  and  have  you  then 
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there  this  writ,  and  make  due  return  of  the  same  to  me  as  such  judge,  to- 
gether with  your  proceedings  under  the  same. 

IDute.]      ,  Judge  of  the  Court  of  Common  Pleas  of County. 

Note.' — If  the  oflScer  find  the  debtor  within  the  county  (and  he  can  not  make 
the  arrest  out  of  such  county)  he  must,  at  the  time  of  such  arrest,  serve  the 
party  with  a  copy  of  such  warrant,  and  also  a  copy  of  all  the  testimony  on 
which  it  issued,  and  forthwith  bring  him  before  such  iudge. 

Sheriff's  Return  of  Warrant  when  He  has  Arrested  the 

Debtor. 

[Form  183.    §  5474.] 

Received  the  within  warrant  on  the day  of ,  a.  d.  18 — ,  at 

o'clock  —  M.,  and  executed   the  same  by  arresting  the  within    named 

John    Smith   on   the day  of  ,  a.  d.  18 — ,  at  o'clock  —  m., 

within  said county;  and,  at  the  same  time,  I  delivered  to  him  a  copy 

of  the  warrant  with  a  copy  of  all  the  testimony  on  which  the  same  issued; 
and  I  now  have  here  present  the  body  of  the  said  John  Smith. 

l^Items  of  costs.^  ,  Sheriff  of County. 

Examination  of  Debtor  (and  other  Witneses)  under  Oath 
WHEN  Brought  Before  the  Judge  upon  Such  Warrant — 
Examination. 

[Form  184.    §5474] 

John  Smith,  being  first  duly  sworn  by  me,  testifies  as  follows: 

1.  Question  by  Edward  Coke,  attorney  for  John  Doe. 
Answer. 

2.  Question  by  same. 
Answer,  etc. 

Note. — When  the  examination  is  concluded,  the  debtor  will  subscribe  it,  and 
so  as  to  every  witness  who  may  b6  examined  by  either  party.  The  judge  will 
also  certify  to  the  same  being  all  the  evidence  adduced  upon  such  examination, 
and  sign  such  certificate. 

Order  Requiring  Debtor  to  Enter  into  an  Undertaking. 

[Form  185.    §5474.] 

Common  Pleas  Court  of County. 

John  Doe  |  q^^^^  Requiring  John  Smith  to  Give  Undertaking, 

T  /""J  ^'^;v.     f     1     I      etc.     Amount,  $ . 

John  Smith  et  als.  i  ' 

It  appearing  in  the  examination  had  herein,  upon  the  arrest  of  said 
John  Smith,  that  there  is  danger  of  his  leaving  the  state  to  avoid  answer- 
ing concerning  his  property  \^or,  that  said  John  Smith  has  property  which 
he  unjustly  refuses  to  apply  to  the  judgment  of  said  John  Doe  against 
him],  it  is  hereby  ordered  that  said  John  Smith  be  and  he  is  hereby  re- 
quired to  enter  into  an  undertaking  to  said  John  Doe,  with  surety  to  be 
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approved  by  me,  in  the  sum  of dollars,  conditioned  that  he  will  at> 

tend  before  me  as  such  judge,  or  a  referee  who  may  he  appointed  for  such 
purpose,  for  examination,  from  time  to  time,  as  may  be  directed;  and  in 
ilefault  of  entering  into  such  undertaking,  it  is  further  ordered  by  me 
that  said  John  Smith  be  committed  to,  and  kept  in  confinement  in,  the 

jail  of  said  county  by  my  warrant  as  such  judge,  as  for  contempt 

[^Datt.']        — ^,  Judge  of  the  Court  of  Common  Pleas  of County. 

Undertakino  op  Arrested  Debtor. 

[Form  186.    {5474.] 

Whereas,  in  certain  proceedings  in  aid  of  execution,  in  the  matter 
of  the  judgment  of  John  Doe  against  John  Smith,  John  Jones,  and  Hugh 

Evans,  pending  and  had  before ,  a  judge  of  the  Court  of  Common 

Pleas  of County,  Uhio,  in  pursuance  of  the  provisions  of  section  5474 

of  the  Revised  Statutes  of  Ohio,  the  said  judge  has  ordered  said  John 

Smith  to  enter  into  an  undertaking,  with  surety,  in  the  sum  of dol* 

lars,  conditioned  according  to  law. 

Now  we,  John  Smith,  as  principal,  and ,  as  surety,  jointly  and  sev' 

erally,  undertake  to  said  John  Doe,  in  the  said  sum  of dollars,  that 

said  John  Smith  will  attend  before  said ,  as  judge  of  said  court,  or  be- 
fore any  referee  who  may  be  appointed  for  such  purpose,  for  examinatioD 
concerning  his  property,  from  time  to  time,  as  he  may  e  directed. 

IDatc.']  JoHSf  Smith,  PrincipAl. 

,  Surety. 

The  within  undertaking  accepted  and  approved  by  me,  this day  of 

,  A.  D.  18 — .  ,  Judge  of  the  Court  of  Common  Pleas,  etc. 

Warrant  of  Commitment  of  Dkbtor  for  Failure  to  Enter 
INTO  Undertaking. 

[Form  187.    §5^74.] 

The  State  of  Ohio, County,  ss. 

To  the  Sheriff  of County,  Ohio,  Greeting: 

Whereas,  in  certain  proceedings  in  aid  of  execution  pending  bofore  me 

as  a  judge  of  the  Court  ot  Common  Pleas  of  said county,  und»'r  and 

it)  purxuance  of  section  5474  of  the  Revbed  Statutes  of  Ohio,  John  Smith 
was  by  me  duly  required  to  enter  into  an  undertaking:,  with  surety,  to 

John  Doe,  in  the  sum  of dollars,  conditioned  that  said  John  Smith 

would  attend  before  me  as  such  judge  of  said  court,  or  before  a  referee 
who  might  be  appointed  for  Ruuh  purpose,  for  examination  concerning  his 
property,  from  time  to  time,  as  he  should  be  directed,  and  said  John 
Smith  is  in  default  of  entering  into  such  undertaking. 

You  are,  therefore,  hereby  commanded  to  commit  said  John  Smith  to 
the  jail  t)f  said county,  and  therein  keep  him  imprisoned,  as  for  con- 
tempt, until  he  shall  be  discharged  by  due  course  and  proce<><«  of  law. 

[  Arf«.]        ,  Judge  of  the  Court  of  Common  Pleas  of County. 
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CHAPTER  XY. 

PROCEEDINGS  AGAINST  PARTY  OR  WITNESS  DISOBEYING  OR- 
DER OF  JUDGE  OR  REFEREE.     |  5481. 

Punishable  contempts.  Sec.  605.  A  justice  may  punish,  as  for  a  con- 
tempt, persons  guilty  of  the  following  acts,  and  no  others :  1.  Dis- 
orderly, contemptuous,  or  insolent  behavior  toward  the  justice,  tending 
to  interrupt  the  due  course  of  trial,  or  other  judicial  proceeding  be- 
fore him.  2.  A  breach  of  the  peace,  boisterous  conduct,  or  violent  dis- 
turbance, tending  to  intcrupt  the  due  course  of  a  trial,  or  other  judi- 
cial proceeding.  3.  Willful  resistance  in  the  presence  of  the  justice, 
to  the  execution  of  a  lawful  order,  or  process,  made  or  issued  by  him. 

Arrest,  trial,  and  sentence.  Sec.  606.  A  "warrant  of  arrest  may  be  is- 
sued by  such  justice,  on  which  the  person  so  guilty  may  be  arrested 
and  brought  before  the  justice,  when  an  opportunity  to  be  heard  in  his 
defense,  or  excuse,  must  be  given.  The  justice  may  thereupon  dis- 
charge him,  or  may  convict  him  for  the  offense,  and  adjudge  a  pun- 
ishment by  fine  or  imprisonment,  or  both  ;  such  fine  not  to  exceed 
twenty  dollars,  and  such  imprisonment  ten  days. 

Docket  entry  (warrant  of  commitment) ,  what  to  contain.  Sec  607.  The 
conviction,  specifying  particularly  the  offense  and  the  judgment  thereon, 
must  be  entered  in  his  docket ;  a  warrant  of  commitment  to  the  jail 
of  the  county,  until  the  fine  is  paid,  or  for  the  term  of  imprisonment, 
may  then  be  issued;  such  warrant  must  contain  a  transcript  of  the 
entry  in  the  docket,  and  the  same  must  be  executed  by  any  constable 
to  whom  it  is  given,  and  by  the  jailer  of  the  county. 

[Form  188.    §§  5481 ;  605,  606, 607.] 

Court  of  Common  Pleas  of County. 

John  Doe  1 

No.  — .]  vs.  >  Charge  against  John  Smith  for  Contempt. 

John  Smith  et  als.  j 

In  this  cause,  a  proceeding  in  aid  of  execution  under  and  in  accordance 
with  the  provisions  of  section  5472  [^or  5473,  or  5475]  of  the  Revised 
Statutes  of  Ohio,  in  such  case  made  and  provided,  the  said  John  Smith 

did,  on  the day  of ,  \.  n   18 — ,  when  duly  ordered  so  to  do  by  me, 

as  judge  of  said  Court  of  Common  Pleas  of  said county  l[or,  as  pro- 
bate judge  of  said  county;  or, ,  referee,  duly  appointed  and  sworn 
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herein],  willfully  refuso,  and  still  bo  refusps  to  answer  under  onth  concern- 
ing hi»  property  [/w  othrr  aUfged  aei  or  acta  of  eontrmpt].  It  is,  therefore,  or- 
dered by  me  that  a  warrant  for  the  arrest  of  said  .John  Smith  issue  horein, 

directed  to  the  sheriff  of  said county,  returnable  before  mo  forthwith, 

•nd  that  said  John  Smith  be  required  to  show  cause  before  me  why  be 
•hould  not  be  punisheil  for  such  contempt. 

,  Judge  of  the  Oourt  of  Common  Pleas  of  said County. 

[DaU'\ 

Warrant  for  Arrest. 

[Form  189.    gg  5481,  606.] 

The  State  of  Ohio, County,  ss. 

To  the  Sheriff  of  said  County,  Greeting: 

Whereas,  on  the day  of ,  a.  d.  18 — ,  it  was  duly  charged  before 

me  that  John  Smith,  being  duly  ordered  by  me  so  to  do,  in  a  certain 
proceeding  in  aid  of  execution,  in  the  case  of  John  Doe  against  John 
Smith  and  others,  before  me  duly  pending  as  a  judge  of  the  Court  of  Com- 
mon Pleaaof  said county  [or,  probate  judge,  etc.;  or,  referee,  ^.],then 

and  there  willfully  refused,  and  still  so  refuses,  to  answer  before  me  un- 
der oath  concerning  his  property ;  wherefore  it  was  duly  ordered  by  m< 
ns  such  judge  [or,  referee,  e/c]  that  a  warrant  issue  for  the  arrest  of  said 
John  Smith  to  answer  before  me  such  said  charge  of  contempt,  etc. 

You  are  hereby  commanded  to  arrest  said  John  iSmith,  and  have  him 
before  me  forthwith,  to  answer  to  said  charge  of  contempt 

This day  of ,  a.  d.  18 — . 

,  Judge  of  the  Court  of  Common  Pleas  of County. 

Return  of  the  Arresting  Officer. 

[Form  190.    §g  5481,  605-607.] 

Received  the  within  writ  on  the  -^—  day  of ,  a.  d.  IS — ,  at  — — 

o'clock  —  M.;  and  upon  [the  same  day,  at  o'clock  —  M.]  arrested 

said  John  Smith,  and  have  his  body  now  present. 

[G>*<  item*.} 

\Date.'\  ,  SheriflTof County. 

Judgment. 

[Form  19L    g§  5481,  606.  607.] 
In  the  Matter  of  the  Charge  of  Contempt  against  John  Smith  : 

In  this  case,  the  said  John  Smith  having  this  day  been  brought  before 
me,  and  the  charge  of  contempt  heroin  being  reftd  and  fully  made  known 
to  him,  and  a  full  opportunity  given  him  to  be  honr<i  in  \\U  defense  or 
excose,  I  find  thai  said  John  Smith  is  guilty  of  the  said  c<>iii«Mi)pt  as 
charged,  to-wit,  willfully  refusing  to  answer  under  oath  concerning  hu 
property,  in  the  proceeding  in  aid  of  execution,  in  the  case  of  John  Doe 
against  John  Smith  and  others,  pc  iding  before  me  us  a  judge  of  the 
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Court  of  Common  Pleas  of  said county  [or,  probate  judge;  or,  referee, 

etc.l  : 

It  is  therefore  ordered  and  adjudged  by  me,  that  said  John  Smith  be 
and  he  is  hereby  fined  the  sum  of  twenty  dollars,  and  that  he  be  im- 
prisoned in  the  jail  of  this, ,  county  ten  days,  and  until  said  fine  is 

paid,  and  that  he  pay  the  costs  of  these  proceedings,  taxed  at dol- 
lars. 

Note. — A  docket  entry  of  the' proceedings  in  contempt  must  be  made  and 
certified  by  the  judge  or  referee;  and  if  the  judgment  be  imprisonment  in  the 
jail  of  the  county,  a  transcript  of  such  proceedings  must  accompany  the  war- 
rant of  commitment. 

Warrant  of  Commitment  to  Jail. 

[Form  192.    §  607.] 

The  State  of  Ohio, County,  ss. 

To  the  Jailer  of  said County,  Greeting : 

You  are  hereby  commanded  to  receive,  commit,  and  imprison  John 

Smith  in  the  jail  of  said county,  as  adjudged  and  ordered  in  and 

by  the  transcript  of  the  proceedings  and  judgment,  copied  herein,  to  wit: 
\_IIere  make  transcript  of  the  proceedings  and  judgment.'} 

And  this  warrant  shall  be  your  authority  for  your  acts  in  so  doing. 
,  Judge  of  said  Court  of  Common  Pleas  of County,  Ohio. 

Officer's  Return  of  Commitment. 
[Form  193.] 

\_iState  day  and  hour  of  receiving  warrant  of  commitment}  ;   and  on  the  

day  of ,  A.  D.  18 — ,  executed  the  warrant  of  which  the  within  is  a 

copy,  by  delivering  the  body  of  said  John  Smith  to ,  the  jailer  of  said 

county,  at  the  jail  of  said  county,  with  said  warrant  of  commitment. 

\_Date,  elc.}  ,  Sheriff  of  said  County. 

As  to  receiver  in  proceedings  in  aid  of  execution,  see  Receivers  in 
Attachment,  Forms  56-73. 
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CHAPTER  XVI. 

EXECUTION  AGAINST  THE  PERSON  OR  ARREST  AFTER  JUDG- 
MENT. 

Requiiiiei  of  execution  againd  the  person.  Sec.  5447.  An  execution 
against  the  person  of  the  judgment  debtor  shall  require  the  officer  to 
arrest  such  debtor,  and  commit  him  to  the  jail  of  the  county  until  he 
pays  the  judgment,  or  is  discharged  according  to  law. 

(a)  The  imprisonmentof  a  judgment  debtor  upon  execution  operates 
as  a  satisfaction  of  the  judgment  so  long  as  the  imprisonment  con- 
tinues, and  so  if  he  is  discharged  from  such  imprisonment  with  the 
assent  of  the  execution  creditor;  but  if  he  escapes  oris  dischargetl 
without  the  assent  of  the  creditor,  it  is  not  satisfaction  of  the  judg- 
ment. Boucrell  v.  Zigler,  19  O.  362.  Such  execution  against  the  per- 
son is  the  capias  ad  eatijfadendum  of  the  common  law. 

Arrest  of  the  defendant  before  judgment  is  analogous  to  the  com- 
mon law  writ  of  capiag  ad  re^tondenduvi,  though  more  comprehensive. 
White  V.  Gates,  42  O.  S.  111.  And  the  discharge  from  imprisonment 
of  the  debtor,  with  the  a&sent  of  the  plaintiff,  will  not  be  a  satisfaction 
of  the  debt  for  which  the  defendant  was  arrested  in  cases  of  arrest  be- 
fore judgment. 

(6)  A  sheriff  can  not  be  amerced  for  not  executing  a  writ  under 
this  section  fron  another  county,  unless  the  indorsement  "  funds  d> 
posited"  is  made  ujwn  the  writ;  nor  can  a  tender  of  his  fees  be  sub- 
stituted in  the  place  of  such  indorsement.  Duncan  v.  Drakdey,  10 
O.  45. 

This  was  because  the  clerk  of  the  county  whence  such  writ  issued 
was  require<i  by  statute  to  indorse  upon  it:  "  Funds  are  deposited  to  pay 
the  sheriff  on  this  writ,"  and  subscribe  his  name  thereto.    (29  v.  226.) 

For  ichat  cawies  execution  againd  the perMm  may  iMue.  Sec.  5448.  An 
execution  against  the  person  of  the  debtor  may  be  issued  upon  any 
judgment  for  the  payment  of  money :  1.  When  the  judgment  debtor 
has  rera<)ve<l,  or  begun  to  remove,  any  of  his  property  out  of  the  juris- 
diction of  the  court,' with  intent  to  prevent  the  collection  of  the  money 
due  on  the  judgment  2.  When  he  has  property,  rights  in  action, 
evidences  of  debt,  or  interest  or  stock  in  a  corporation  or  company, 
which  he  fraudulently  conceals  with  the  like  intent.  3.  When  he  has  m- 
15 
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signed  or  disposed  of  all  or  part  of  his  property,  or  rights  in  action,  or' 
has  converted  the  same  into  money,  withintenttodefraud  his  creditors,  or 
with  the  intent  to  prevent  such  property  from  being  taken  in  execution. 
4.  When  he  fraudulently  contracted  the  debt  or  incurred  the  obliga- 
tion upon  which  the  judgment  was  rendered.  5.  When  the  judgment 
Avas rendered  for  money,  or  other  valuable  thing,  lost  by  playing  at  any 
game,  or  by  means  of  any  bet  or  wager.  6.  When  he  was  arrested  on 
anorder  before  judgment,  and  has  not  been  discharged  as  an  insolvent 
debtor,  or  the  order  has  not  been  set  aside  as  improperly  made. 

(a)  Part  5  of  the  above  section  assumes  that  money  won  and  received 
in  gambling,  or  upon  a  bet  or  wager,  is  conclusively  fraudulent  under  art. 
1,  sec.  15  of  the  Constitution.  Query  f  lllegolity  and  fraud  are  not 
synonymous. 

By  ivhom  and  how  such  order  of  arrest  allowed.  Sec.  5449.  An  ex- 
ecution against  the  person  of  the  debtor,  except  as  prescribed  in  sec- 
tion 5451,  can  be  issued  only  when  allowed  by  the  Supreme  Court, 
the  Circuit  Court,  the  Court  of  Common  Pleas,  or  the  Probate  Court, 
or  any  judge  of  either,  upon  being  satisfied,  by  the  affidavit  of  the 
judgment  creditor,  or  his  attorney,  and  such  other  evidence  as  may  be 
presented,  of  the  existence  of  one  or  more  of  the  particulars  mentioned 
in  the  preceding  section. 

(a)  "  That  the  debtor  is  about  to  dispose  of  his  property  with  intent 
to  defraud  his  creditors,"  sufficient  under  46  v.  75.  Hockspringer  v. 
BaUenburg,  16  O.  304. 

May  he  issued  by  justice  of  the  peace.  Sec.  5450.  A  justice  of  the 
peace  may  issue  an  executio"n  against  the  person  of  a  judgment  debtor, 
upon  being  satisfied  of  the  existence  of  one  or  more  of  the  same  par- 
ticulars, by  like  affidavit  and  evidence. 

]Vhen  order  of  arrest  issued  of  course.  Sec  5451.  When  the  judgment 
debtor  was  arrested  before  judgment,  and  has  not  been  released  from 
imprisonment  by  an  application  for  relief  as  an  insolvent  debtor,  and 
the  order  for  such  arrest  has  not  been  adjudged  improper,  an  execu- 
tion against  the  person  of  such  judgment  debtor  may  issue  of  course. 

Discliargeby  delivery  of  property.  Sec.  5452.  A  jierson  taken  in  execu- 
tion as  aforesaid  shall  be  discharged  by  delivering  or  setting  ofFto  the  offi- 
cer who  serves  the  writ,  if  issued  from  a  court  of  record,  real  or  personal 
property,  or  if  issued  by  a  justice  of  the  peace,  personal  property  only, 
sufficient  to  satisfy  the  judgment  and  costs  for  which  the  writ  issued. 

(a)  Under  a  former  statute  (act  of  February  11, 1815,  section  36),  a 
defendant  arrested  upon  execution  for  a  fine  may  surrender  land  in 
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dl«;liarge  f^f  his  body,  and  the  lund  could  be  sold  without  valuation. 
M'aUi  V.  Jimger,  2  6.  327. 

(6)  Where  the  defendant  turns  out  real  estate  to  release  his  Ivxly, 
Xho  lit-n  of  the  jud'.rment  on  oUwr  laiuU  nf  the  defendant  is  not  thereby 
disc h:\rjred.      DowjIiiaa  \.   Wailnce,  11  O.  42. 

Kntitled  U>  prij*o)i  bouiuls,  but  execution  maif  i*i<ne  ogainM prnprrty.  Sec. 
■  lo3.  A  i)er34)n  imprisoned  under  the  provision.**  of  this  subdivision  (V.) 
shall  be  entitled  Uipiison  bounds,  as  prescribed  by  law;  but  incase 
the  person  is  out  of  jail  in  prison  bounds,  tiie  judgment  creditor,  upon 
whose  judgment  he  was  imprisoned,  sliall  be  entitled  to  execution 
against  the  lands  and  tenements,  goods  and  chattels,  of  the  debtor, 
and  all  other  reniedios  prescribe*!  by  law  for  the  collection  of  debts. 
(Prison  bounds  co-extensive  with  county,  ^  5402  ;  l>oinl  for,  §  5463.) 

Death  of  imprUoncd  debtor  does  not  d'u^chanjc  judtjment.  Sec.  5454. 
The  death  of  a  person  umler  arrest  in  an  action  shall  not  satisfy  the 
judgment;  but  an  execution  may  issue  on  the  judgment  as  if  no  arrest 
bad  been  made. 

If  arreded  before  judgment,  debtor  mud  be  charged  in  execution  icithin 
tm  days.  Sec.  5455.  If  a  pers«)n  who  is  imprisoned  under  an  order  of 
arrest  made  before  judgment  be  not  charged  in  execution  within  ten 
days  after  judgment,  he  shall  be  discharged  fn)m  such  imprisonment. 

Mlien  and  by  whom  debtor  may  be  released  from  imprtMnment,  on  account 
trf inability,  etc.  Sec.  54-56.  A  person  imprisoned  under  this  subdivision 
(V.),  or  upon  an  orderof  arrest  beforejudgment,  in  civil  cases,  who  is  un- 
able to  perform  the  act,  or  endure  the  imprisonment,  may  be  discharged 
therefrom  upon  such  terms  as  are  just,  by  the  court  out  of  which  the 
process  issued,  or  a  judge  thereof,  or  by  the  court  in  which  the  judg- 
ment was  or  might  have  been  rendered,  or  a  judge  thereof. 

Liability  of  sheriff  oi  bail,  how  fixed  and  enforced.  Sec.  5509.  The  re- 
turn of"  not  found  "  uj)on  an  execution  against  the  body  of  the  defend- 
ant shall  be  ntcegnary  to  fix  the  liability  of  the  sherifT  as  bail,  which 
liability  shall  be  the  amount  of  the  judgment,  interest  and  costs,  and 
this  liability  can  be  enforced  only  in  a  separate  action  against  him,  or 
against  him  and  his  sureties  on  his  official  bond,  as  in  other  cases  of  de- 
linquency. 

(a)  This  section  has  application  to  cases  of  imprisonment  before 
judgment  where  the  debUir  has  not  been  released  or  discharged  from 
imprisonment,  and  is  charged  in  execution  against  his  person  after 
judgment. 

(6)  If  the  sheriff  fails  to  make  such  return,  he  may  be  amerced.  See 
Ajcercement. 
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When  Judgment  Debtor  was  Arrested  Before  Judgment. — Af- 
fidavit. 

[Form  194.    §§5451,5448.] 
Court  of  Common  Pleas  of County. 

John  Doe,  Plaintiff,  )    .^,     ..^      ,         .     ,        ct  u     a     -^x, 

jT     -|  [  Aihdavit  for  Arrest,  etc.,  of  John  Smith, 

John  Smith  et  als.,  Defendants,  j      ^^^^^  Judgment. 

John  Doe,  the  above  named  plaintiff,  makes  solemn  oath  tl;at  the 
above  named  John  Smith  was  duly  arrested  and  imprisoned  in  this  action 

before  the  rendition  of  the  judgment  herein ;  that,  at  the term,  a.  d. 

]8 — ,  of  said  Court  of  Common  Pleas,  in  said  action,  he,  the  said  John 
Doe,  duly  recovered  a  judgment  against  said  John  Smith  [and  others]  for 

the  sum  of dollars,  and dollars  costs,  with  interest  from  the 

day  of ,  A.  D.,  18 ,  which  judgment  is  [wholly]  unsatisfied,  and  in  full 

force  and  effect  in  law;  and  that  said  John  Smith  has  not  been  released 
from  said  imprisonment  by  an  application  for  relief  as  an  insolvent  debtor, 
or  discharged  as  an  insolvent  debtor,  and  the  order  for  such  arrest  has  not 
been  adjudged  improper  or  set  aside  as  improperly  made;  and  further 
saith  not.  John  Doe. 

Sworn  to,  etc. 

Note. — Perhaps,  in  such  case,  no  affidavit  for  the  order  of  arrest  is  requisite. 

Precipe  for  Order  of  Arrest. 

[Form  195.    §4959.] 

John  Doe.  Plaintiff,  1  ^      .       ^^^  ^^^^^^  ^^  ^^^^^^  ^  j  j^ 

No.  — .]  vs.  >      v.      t] 

John  Smith  et  als..  Defendants.  ] 

To  Clerk: 

Upon  the  judgment  in  this"  case,  issue  an  order  for  the  arrest  of  said 
John  Smith  to  satisfy  the  judgment  herein  in  favor  of  said  John  Doe  and 
against  said  John  Smith,  returnable  according  to  law. 

\_Daie.^  Edward  Coke,  Attorney  for  PlaintiflF. 

Note. — This  must  be  done  withm  ten  days  alter  judgment. 

Order  of  Arrest  after  Judgment. 
[Form  196.    §§  5447,  5496,  5396.] 

The  State  of  Ohio, County,  ss. 

To  the  Sheriff  of  said County,  Greeting  : 

You  are  hereby  required  and  commanded  to  arrest  John  Smith,  and 
commit  him  to  the  jail  of  said  county  of  ,  until  he  pays,  or  is  dis- 
charged according  to  law,  the  judgment  obtained  against  him  [and  others], 

at  the  ■ term,  a.  d.  18 — ,  of  our  said   Court  of  Common  Pleas,  for  the 

sum  of dollars,  and dollars,  costs,  with  interest  from  the 

day  of ,  A.  D.  18 — ,  together  with  the  accruing  costs  ;  and  if  said  judg- 
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ment  and  all  costs  be  paid,  you  will  return,  \%-ith  the  money  to  be  paid  to 
the  persons  entitled  thereto,  this  writ  within  three  days  after  Buch  pay- 
naent;  and  if  not  so  paid  in  full,  within  fifteen  days  from  the  date  hereof, 
together  with  your  proceedings  under  and  by  virtue  of  tho  same. 

In  witness  whereof  I  have  hereunto  set  my  band  and  affixed  the  seal 
of  said  court,  this day  of ,  a.  d.  18 — .  ,  Clerk. 

[SKAL.] 

l^Df/endnnU'  and  acenting  costs  indorteii.^ 

The  iherijfi  returu  will  state  the  day  and  hour  he  received  the  order 
of  arrest,  uiid  then  what  acts  he  did  under  it,  with  the  items  of  coets 
made  u{)on  the  same,  and  he  will  sign  and  return  it  to  the  clerk. 

'      Prison  Bounds — Debtor's  Undertakino. 

[Form  197.    §5463] 

Whereas,  in  the  case  of  John  Doe  against  John  Smith,  John  Jones,  and 

Hugh  Evans,  in  the  Court  of  Common  Pleas  of County.  Ohio,*  at  the 

term  thereof,  ▲.  d.  18 — ,  the  said  John  Doe  recovered  a  judgment 

against  said  John  Smith  [and ]  for  the  sum  of dollars,  and 

dollars  costs,  with  interest  thereon  from  the day  of ,  a.  u.  18 — , 

upon  which  judgment,  on  the day  of ,  a.  d.  18 — ,  the  said  John 

Doe  caused  to  be  issued  put  of  said  court  an  order  to  the  sheriff  of  said 
county  re<{uiring  him  to  arrest  the  said  John  Smith,  and  commit  him  to 
the  jail  of  said county  until  he  should  pay  suid  judgment,  or  is  dis- 
charged according  to  law ;  *  and  by  said  sheriff,  upon  such  order  of  arrest, 
the  said  John  Smith  has  been  arrested  by  said  sheriff  and  is  now  ?m- 
prisoned  in  said  jail,  etc. 

Now,  we,  John  Smith,  as  principal,  and and ,  as  his  sureties, 

do  hereby,  jointly  and  severally,  undertake  and  bind  ourselves  unto  the 

said  John  Doe,  in  the  sum  of dollars  \_df)uble  the  turn  for  which  he  stands 

commitle<r\.  that  the  said  John  Smith,  in  consideration  of  hereby  obtaining 

the  privilege  of  prison  hounds,  co-extensive  with  said county,  Ohio, 

will  safely  continue  in  the  custody  of  the  jailer  of  said county,  with- 
in the  limits  of  said  prison  bounds,  that  is,  within  said county,  until 

legally  discharged. 

In  testimony  whereof  we  have  hereunto  signed  our  uame«,  this 

«lay  of  ,  a.'d  .  18 — . 

Attest:  JoBN'  SMITH.  Principal. 

"^^  V  Sureties. 

The  above  [or,  within]  bond  approve*!  by  nie  this  ilay  of , 

A  o   IS—.  ,  Probate  . I udge  of County,  Ohio. 

Lodged  with  me  this day  of  ,  a.  i>.  18 — ,  and,  on  demand  by 

him.  delivered  by  me  to  said  John  Doe,  this day  of ,  a.  d.  1&^. 

.  .Sheriff  of County. 
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[7/"  the  defendant  U  arrested  upon  an  order  of  arre-H  issued  in  the  action  before 
judgment„insert  between  the  *  and  *,  instead  of  what  is  there  contained,  the  fol- 
lowing ;] 

On  the day  of ,  a.  i\  18 — ,  the  said  John  Doe  caused  to  be  is- 
sued an  order  of  arrest  against  said  John  Smith,  commanding  the  sheriff 

to  arrest  said  John  Smith  and  hold  him  to  bail  in  the  sum  of dollars, 

which  order  was  in  due  form  of  law. 

Affidavit  for  Order   of  Arrest  after  Judgment,  when   the 
Debtor  has  not  Been  Arrested  before  Judgment. 

[Form  198.    §§  544S  5449] 

Court  of  Common  Pleas  of County. 

John  Doe  ] 

No.  — .]  vs.  (  Affidavit  for  the  Arrest,  after  Judgment, 

John  Smith,  John  Jones,  and  j       of  John  Smith. 
Hugh  Evans.  J 

John  Doe,  the  above  named  plaintiff,  makes  solemn  oath  that,  at  the 

term,  a.  n.  18 — ,  of  the  Court  of  Common  Pleas  of county,  Ohio, 

in  the  action  of  said  John  Doe,  as  plaintiff,  against  the  said  John  Smith, 
and  John  Jones,  and  Hugh  Evans,  as  defendants,  he  duly  obtained  a 
judgment,  which  is  still  in  full  force  and  wholly  unsatisfied,  for  the  sum 

of dollars,  and dollars,  costs,  with  interest  from  the ■  day  of 

,  A.  D.  18 — ;  and  that  said  John  Smith  has  [Acre  state  one  or  more  of  the 

grounds  mentioned  in  section  5448,  absolutely} ;  and  further  saith  not. 

John  Doe. 
John  Doe,  the  above  named  affiant,  being  duly  sworn  by  me,  says  the 
matters,  all  and  singular,  stated  in  the  foregoing  affidavit,  are  true. 
Subscribed  by  him  in  my  presence. 
\_DateJ]  [the  official.'} 

Affidavits  in  Support  of  Application  for  Order  of  Arrest. 

[Form  199.    §  5449.] 

Court  of  Common  Pleas  of County. 

John  Doe,  Plaintiff,  |  Affidavit  of ,  in  Support  of  Appli- 

No. — .]  vs.  >      cation  for  Order  of  Arrest,  after  J  udg- 

John  Smith  et  als.,  Defendants.  ]      raent,  of  John  Smith. 

And  now  comes ,  who,  being  first  duly  sworn,  deposes  and  says: 

{Here  slate  the  fads  known  to  the  loitness  in  relation  to  ivhat  acts  the  debtor  has 
eomndtted  falling  within  one  or  more  of  the  five  grounds  contained  in  .section  5448.  J 

And  further  .saith  not.  ,  [jhe  affiant.'] 

Sworn  to  and  subscribed  by before  me,  this day  of,  etc. 
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Allowance  of  Order  of  Arrebt. 

[Form  200.    §  5449.] 
Court  of  Common  Pleas  of County. 

^     ^ohn   Doe  )  Order  Allowing  Order  of  Arrest  of  John  Smith 

1  *t"      J  *'^'u     *     1     I      After  Judgment. 
John  Smith  et  als.  )  * 

III  this  case,  it  having  been  made  to  appear  to  my  satisfaction  by  the 
affidavit  of  said  John  Doe  and  other  evidence  presented  to  n  e,  that  said 
John  Smith  hat  [AtT«  state,  as  that,  removed  his  property  out  of  the  juris- 
diction of  said  court,  with  intent  to  prevent  the  collection  of  the  money 
due  to  said  John  Doe  from  said  John  Smith  on  the  said  judgment  ren- 
dered in  said  action  by  said  court]  ;  an  execution  against  the  person  of 
the  said  debtor,  John  Smith,  upon  the  judgment  herein,  is  hereby  al- 
lowed. 

l^Date.']       ,  Judge  of  the  Court  of  Common  Pleas  of County. 

For  form  of  the  order  of  arrest,  see  Form  196.  Under  such  order, 
the  same  proceedings  may  be  had  as  in  cases  of  the  arrest  of  the  debtor 
before  judgment. 

For  discharge  ot  insolvent  debtors  by  the  commissioner  of  insolvents, 
aee  Insolvent  Debtors,  §§  6359-6383 ;  5627  (Bastardy). 
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CHAPTER  XVII. 

AMERCEMENT  OF  SHERIFF  AND  CLERK. 

Caiises  for  which  slxeriff  or  other  officer  may  he  amerced.  Sec.  5594. 
If  an  execution  or  order  of  sale  directed  to  an  officer  come  to  his 
hands  to  be  executed,  and  he  neglect  or  refuse  to  execute  it ;  or,  if  he 
neglect  or  refuse  to  sell  property  of  any  kind  which  by  any  writ  or 
order  he  is  directed  to  sell ;  or  fail  to  call  an  inquest,  or  to  return  to 
the  clerk's  office  a  copy  of  the  certificate  of  appraisement  made  by  the 
inquest ;  or  neglect  to  return  to  the  proper  court  an  execution  or  order 
of  sale  to  him  directed  on  or  before  the  return  day  thereof;,  or  neglect 
to  return  a  correct  inventory  of  personal  property  taken  on  execution, 
unless  he  return  that  the  amount  of  the  judgment,  including  costs, 
has  been  paid  to  him;  or  neglect,  on  demand,  to' pay  to  the  person 
entitled  thereto  any  money  by  him  collected  or  received  for  the  use 
of  such  person,  at  any  time  after  he  collects  or  receives  the  same ;  or 
neglect  or  refuse,  on  demand, 'to  pay  to  the  judgment  debtor  all  money 
by  him  received  on  any  sale  made,  beyond  what  is  sufficient  to  satisfy 
the  writ  or  order  of  sale,  with  interest  and  costs,  such  officer  shall,  on 
motion  in  court,  and  notice  thereof,  in  writing,  as  provided  in  the  next 
section,  be  amerced  in  the  amount  of  such  judgment,  including  costs, 
with  ten  per  cent  thereon,  to  and  for  the  use  of  such  plaintiff  or  de- 
fendant, as  the  case  may  be. 

(a)  A  sheriff  is  liable  to  be  amerced  only  in  cases  which  come  within 
the  spirit  as  well  as  the  letter  of  the  statute.  Duncan  v.  Drakeley, 
10  O.  45 ;  Webb  v.  Anspach,  3  O.  S.  522 ;  Cmlding  v.  Parker,  10  O. 
S.  28;  Langdon  v.  Summers,  10  O.  S.  77;  Moore  v.  McClief,  16  O. 
S.  50. 

(b)  The  date  of  a  return  indorsed  upon  the  writ  is  not  conclusive 
against  the  sheriff  of  the  time  it  was  returned,  and  a  writ  may  be  re- 
turned to  the  court  when  in  session,  without  passing  through  the  hands 
of  the  clerk,  or  being  filed  in  his  office.  ConMing  v.  Parker,  10  0. 
S.  28. 

(c)  When  the  judgment  creditor  issues  his  execution,  not  for  the 
amount  of  the  judgment  and  his  costs,  but  for  the  judgment  and  the 
whole  costs  of  the  case,  which  is  a  substantial  addition  to  the  amount, 
he  can  not  amerce  the  sheriff  for  not  returning  it  on  or  before  the  re- 
turn day.     §  5396.     Moore  v.  McQi^f,  16  O.  B.  50. 
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(d)  When  the  return  of  the  sheriff  iihows  upon  its  face  a  due  exe- 
cution uf  the  writ,  the  plaintiff,  on  a  motion  t«>  amerce,  can  not  go 
behind  it,  but  is  left  to  his  remedy  by  action  for  a  fahie  return.  Bank 
V.  Domigan,  12  O.  220. 

(e)  A  sheriff  having  returned  upon  an  execution,  "  property  sold 
and  money  made  in  full,"  and,  pending  a  motion  to  amerce  him  for 
not  paying  over  the  money,  on  leave  of  the  court,  amended  his  return 
by  stating  that  the  property,  by  order  of  the  plaintiff  in  execution, 
had  been  sold  upon  credit,  except  a  small  sum,  which  he  had  been  en- 
joined from  paying  over.  Held,  that  the  facts  state<i  in  the  amended 
return  constituted  a  legal  defense  to  the  motion  to  amerce.  Langdon 
V.  Summers,  10  O.  S.  77 ;  Webb  v.  Ans^xxch,  3  O.  S.  522. 

Query:  Wliether  a  motion  to  amerce  for  not  paying  money  made 
upon  execution  can  be  sustained  unless  the  writ  has  been  returned. 
Webb  V.  An»paeh,  3  O.  S.  522 ;  Dawson  v.  Holcomb,  1  O.  275. 

Query:  Whether  a  sheriff  who  receives  money  paid  to  discharge  a 
levy  on  pergonal  pn>perty,  after  the  return,  or  return  day  of  the  writ, 
can  be  amerced  for  a  refusal  to  |>ay  the  money  thus  made.  Webb  v. 
Amjxtch,  3  O.  S.  522. 

(^g)  The  judgment  against  a  sheriff  amerced  for  neglect  to  execute 
final  process  should  include  the  amount  of  the  original  judgment,  in- 
terest thereon,  costs,  and  ten  per  cent  upon  the  whole  sum  thus  made 
up;  and  the  judgment  of  amercement  draws  interest  as  other  judg- 
ments until  paid.     Graham  v.  Seuion,  12  0.  210. 

Notice  of  motion  to  be  given  officer.  Sec-  5595.  If  the  officer  resides 
in  the  county  in  which  the  motion  is  made,  the  notice  shall  be  served 
upon  him  at  least  tux>  days  before  the  motion  is  heard ;  but  if  he  is  an 
officer  of  another  county,  the  notice  shall  be  served  ujx)n  him,  or  left 
at  his  office,  at  least  fifteen  days  before  tlie  first  day  of  the  term  at 
which  the  motion  will  bo  heard,  or  sent  to  him  by  mail  at  least  sixty 
days  before  the  first  day  of  such  term. 

(a)  On  a  motion  to  amerce,  it  is  not  necessary  that  a  plea  or  answer 
be  file<l,  or  an  issue  be  made  up  between  the  parties.  Wadnvorth  v. 
rarmtnj*,  G  O.  449. 

But  the  facts  wliich  warnint  the  judgment  of  the  court  roust  be  set 
out  in  the  motion,  and  ap{H:ar  upon  the  record.  Graham  v.  Newton, 
12  O.  210. 

(6)  Any  hut  the*slighte.'«t  variance  Itetwucn  the  ludiee  of  the  motion 
and  tlietnotion  itAt'lf  will  lie  fatal.      HW»/>  v.  Amixwh,  W  O.  S.  522. 

This  \i  beciiuse  the  remedy  is  nummary,  the  jiroceeding  involving 
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a  penalty,  when  there  is  an  ordinary  remedy  given  by  civil  action  upou 
the  sheriff's  bond. 

Amercement  for  not  serving  or  returning  process.  Sec.  5596.  If  an 
officer  fail  to  execute  any  summons,  order,  execution,  or  other  process, 
directed  to  him,  or  to  return  the  same,  as  required  by  law,  unless  he 
make  it  appear,  to  the  satisfaction  of  the  court,  that  he  Avas  prevented 
by  unavoidable  accident  from  so  doing,  he  shall  be  amerced,  upon  mo- 
tion and  notice,  as  provided  in  section  5594,  in  a  sum  not  exceeding 
one  thousand  dollars,  and  be  liable  to  the  action  of  any  person  aggrieved 
by  such  failure ;  but  he  shall  not  be  liable  to  an  action  or  amercement 
for  a  failure  to  execute  any  such  process  directed  to  him  from  any 
county  other  than  that  in  which  he  was  elected,  unless  his  fees  are  de- 
posited with  the  clerk  who  issued  the  process,  and  an  indorsement  of 
that  fact  is  made  and  subscribed  by  such  clerk  on  the  process,  at  Hie 
time  of  its  issue,  in  these  words:  "Funds  are  deposited  to  pay  the 
sheriff  on  this  process." 

(a)  A  sheriff  can  not  be  amerced  for  not  executing  a  capias  ad  satis- 
faciendum (ca.  sa.")  from  another  county,  unless  the  writ  is  indorsed: 
"Funds  are  deposited  to  pay  the  sheriff  on  this  writ,"  and  sucli  indorse- 
ment is  subscribed  by  the  clerk.  And  a  tender  of  his  fees  can  not  be 
substituted  in  jilace  of  such  indorsement.  Duncan  v.  Drakeley,  10 
O.  45. 

Clerk  may  be  amerced  for  not  j>ayin{f  over  money.  Sec.  5597.  If  a  clerk 
of  a  court  neglect  or  refuse,  on  demand,  to  pay  to  the  person  entitled 
thereto  any  money  by  him  received  in  his  official  capacity  for  the  use 
of  such  person,  he  may  be  amerced,  on  motion  and  notice,  as  provided 
in  section  5594. 

Amount  of  amercement  for  not  paying  over  money.  Sec.  5598.  When 
the  cause  of  amercement  is  the  refusal  to  pay  over  money  collected,  the 
officer  shall  not  be  amerced  in  a  greater  sum  than  the  amount  with- 
held, with  ten  per  cent  thereon. 

Surety  of  officer  may  be  made  party  to  the  judgment  hy  action.  Sec. 
5599.  A  surety  of  an  officer  may  be  made  party  to  the  judgment  ren- 
dered as  aforesaid  against  such  officer,  by  action,  but  the  goods  and 
chattels,  lands  and  tenements,  of  such  surety,  shall  not  l)e  liable  to  exe- 
cution when  sufficient  goods  and  chattels,  lands  and  tenements,  of  the 
officer  against  whom  execution  is  issued,  can  be  found  to  satisfy  the 
execution  ;  and  either  party  may  proceed  against  the  officer  by  attach- 
ment.    See  section  5366. 
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Subrogation  of  o^ieer  and  exeeution  in  Jm  favor  on  original  jadymenL 
6fiC.  5600.  If  an  officer  who  is  umerccd  has  nut  collected  the  amount 
of  the  original  jutljrmQut,  he  shall  be  permitted  to  sue  out  an  execution, 
and  collect,  for  his  own  use,  the  amount  of  the  judgment,  in  the  name 
of  the  original  plaintiff. 

Motion  to  Amerce  Sheriff. 

[Form  20L    §  5594] 

The  .<ttto  <  f  ( »hio,  Common  Pleas  Court  of County. 

John  D<je.  Plaintiff,  ] 

,^-^  _  -J  J^*"  "  "7  ^"'"^  [  Motion  to  Amerce ,  Sherifl?  et4S. 

■   SheriflFof County,   f 

And  now  comes  the  said  plaintiff,  John  Doe,  and  moves  the  court  to 

amerce ,  the  sheriff  of  said county,  and  render  judgment  against 

him  upon  such  amercement  for  the  sum  ot dollars,  judgment  debt, 

and dollars,  the  costsof  the  plaintiff  assessed  in  and  by  such  judg- 
ment, with  interest  thereon  from  the day  of ,  a.  d.  IS — ,  and  ten 

per  cent  additional  upon  said  sums  of  money,  and  the  costs  of  these  pro- 
ceedings in  amercement,  to  be  taxed,  to  ar.d  for  the  use  of  said  John  Doe, 
for  the  reasons  following  : 

That  said  John   Doe,  in  the  Court  of  Common  Pleas  of County 

Ohio,  at  the term  thereof,  a.  d.  IS — ,  in  a  certain  action  then  there 

duly  pending,  wherein  said  John  Doe  was  plaintiff  and  John  Smith  and 
John  Jones  and  Hugh  Evans  were  defendants,  duly  recovered  a  judgment 

against  them  for  the  sura  of dollars,  and dollars,  costs,  which 

draws  interest  at  the  rate  of percent  per  annum  from  the day  of 

— ,  A.  u.  18 — ,  and  which  judgment  is  in  full  force  and  wholly  unsatisfied; 

and  on  the day  of ,  a.  d.  18 — .  the  plaintiff  caused  an  execution 

upon  said  judgment  to  be  issued,  commanding  said  sheriff  to  cause  to  be 
made  of  the  g<x>ds  and  chattels  of  said  defendants,  and  for  want  thereof, 
from  their  lands  and  tenements,  the  amount  of  said  judgment  and  costs, 
with  intercstas  aforesaid,  etc.,  returnable  sixty  days  after  the  d.ite  thereof, 

which  said  writ  was  duly  received  by  said ,  as  such  8ai«]  sheriff,  on  the 

day  of ,  A.  D.  18 — ,  at o'clock  —  u  ;  and  he  did  afterward,  on 

the day  of ,  a.  d.  18^,  duly  return  said  writ,  with  the  indorsement 

[/uTt  eopxf  the  indorsement'] ;  and   thereafter,  on  tlie day  of .  a.  i>. 

18 — ,  the  said  John  Doe  did  demand  the  s;iid  sum  of  money  <lne  to  him 

Mnd  in  the  hands  of  said  sheriff,  from  the  said  sheriff, ,  at  his  office, 

who  then  and  there  neglected  and  refused  to  comply  with  said  <lemand. 
arany  part  thereof, and  still  refuses  so  to  do;  whereupon  the  said  John 

Doe  asks  for  the  amercement  of  suid  sheriff, ,  as  aforesaid. 

EowAao  CoKB,  Attorney  for  PlaintifE 


236  CODE  PRACTICE  AND  PRECEDENTS. 


Notice  to  Sheriff  after  Filing  such  Notice. 

[Form  202.    §  5595] 
To ,  Sheriff  of County,  Ohio. 

iTou  are  hereby  notified  that,  on  the day  of ,  A.  d.  18 — ,  in  the 

Court  of  Common  Pleas  of County,  Ohio,  the  undersigned  filed  his  cer- 
tain motion  to  amerce  you,  which  motion  is  still  there  pending,  and  will 

be  heard  and  determined  by  said  court  on  the day  of ,  a.  d.  18 — 

at o'clock  —  M.,  or  as  soon  thereafter  as  the  same  can  be  heard  ;  and 

which  motion  is  in  the  words  and  figures  following,  to  wit  :     [Here  copy 
the  motion  fully  and  accurately,  as  a  variance  may  befatal.'\ 

You  are  further  required  to  appear  and  answer  to  said  motion  at  said 

time  and  place  ;   this day  of ,  a.  d.  18 — .  John  Doe. 

By  Edward  Coke,  his  Attorney. 

Note. — If  he  be  the  sheriff  of  the  county,  the  notice  must  be  served  at  least 
^wodays  before  the  day  fixed  for  the  hearing;  if  of  another  county,  _;?/^een  days 
and  if  served  by  mail,  sixty  days. 

If  service  be  not  acknowledged,  in  writing,  by  the  sheriff,  the  service  of  a 
copy  on  him  must  be  proved  on  the  hearing  of  the  motion  by  the  person  serving, 
it.  Within  the  county  the  service  must  be  personal ;  in  another  county,  per- 
sonal or  by  copy  left  at  his  office,  if  not  served  by  mail. 

Other  grounds  for  amercement  of  the  sheriff  or  clerk,  and  notice  of  the  motion 
therefor,  can  readily  be  framed  from  the  two  preceding  forms.  The  record  and 
evidence  of  demand  and  refusal  will  furnish  the  evidence  to  support  the  motion 
on  the  merits. 

Judgment  of  Amercement  Against  Sheriff  on  Motion  to 

Amerce. 

[Farm  203.    §5594.] 

In  Amercement. 


John  Doe  [  Judgment  against ,SheriflF,etc. 

^^•~--lc-u     •«.    T  n        .  t$ ,  with  Interest  from  the 

,   ShenflF   of    County.      J  j^^^  ^^ ^^^__ 

This  day  this  cause  came  on  to  be  heard  by  tlie  court  upon  the  motion 

and  notice  thereof,  to  amerce  said .sheriff  of  said county;  and  the 

court,  being  fully  advised  in  the  premises,  doth  find  upon  the  evidence 
adduced  that  due  notice  of  the  said  motion  and  tlie  hearing  of  the  same 

has  been  served  upon  the  said ,  said  sheriff,  and  that  the  said  several 

matters  stated  and  contained  in  said  motion  are  true;  whereupon,  it  is 
hereby  adjudged  by  the  court  that  the  said  John  Doe  recover  against  the 
said ,  said  sheriff,  the  sum  of dollars  [the  amount  of  the  judg- 
ment, costs,  and  interest  thereon,  and  ten  per  cent  additional],  and 

dollars,   his  costs  in  this  behalf  incurred   and   expended,   with    inter- 
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«st  from  the day  of ,  a.  d.  IS^,  to  and  for  the  lue  of  said  John 

Doe. 

Note. — The  record  will  b«  made  up  ,of  the  motion  notice,  and  judgment.  Any 
matter  of  evidence  upon  which  the  judgment  is  based  must  be  embodied  in  a 
bill  of  exceptions. 

The  form  of  an  action  to  make  the  sureties  on  the  official  bond  of 
the  officer  parties  to  the  judgment  (section  5.599)  will  be  given  under 
section  5366  relating  to  making  parties  not  served,  parties  to  the 
judgment. 
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CHAPTER    XYIII. 

REVIVOR  OF  DORMANT  JUDGMENT. 

When  a  judgment  is  revived,  after  becoming  dormant,  its  collection 
is  enforced  in  the  same  manner  as  though  it  had  remained  alive. 

How  dormant  judgment  may  he  revived.  Sec.  5367.  When  a  judg- 
ment, including  judgments  rendered  by  a  justice  of  the  peace  or 
mayor,  a  transcript  of  which  has  been  filed  in  the  Court  of  Common 
Pleas  for  execuli-on  (section  5377),  becomes  dormant  (section  5380),  it 
may  be  revived  in  the  same  manner  as  prescribed  for  reviving  actions- 
before  judgment  (sections  5148,  5150,  5152),  or  by  action;  when 
either  party  to  such  dormant  judgment,  his  agent  or  attorney,  make* 
affidavit  showing  that  the  adverse  party  is  a  non-resident  of  the  state, 
and  that  such  judgment  remains  unsatisfied  in  whole  or  in  part,  and 
the  amount  owing  thereon,  service  may  be  made  by  publication,  as  in 
otiier  cases;  if  sufficient  cause  be  not  shown  to  tiie  contrary,  the  judg- 
ment shall  stand  revived  for  the  amount  which  the  court  finds  to  be 
due  and  unsatisfied  thereon;  and  the  lien  of  the  judgment  for  the 
amount  due  shall  be  revived,  and  shall  operate  from  the  time  of  the  en- 
try of  the  conditional  order,  or  the  filing  of  the  petition. 

Note. — A  judgment  properly  rendered  against  a  defendant,  upon  service  of  a 
summons  duly  made,  ceases  to  he  operative  only  by  reason  of  statutory  provis- 
ion, and,  therefore,  maybe  restored  to  its  original  force  and  effect,  by  service  by 
publication,  after  the  judgment  debtor  has  removed  from  the  state. 

(a)  If  a  judgment  is  obtained  on  unsealed  process,  and  such  judg- 
ment is  afterward  revived  without  objection,  the  want  of  a  seal  does- 
not  impair  the  validity  of  the  judgment.  Hcighway  v.  Pendleton,  15 
O.  735 

But  query:  If  this  be  so  where  such  judgment  was  taken  without 
the  appearance  of  the  defendant,  and  the  revivor  was  taken  by  default 
also,  by  publication  only. 

(6)  Where  a  judgment  is  revived  it  is  revived  with  all  its  incidents, 
as  between  the  parties.     Norton  v.  Beaver,  5  O.  178. 

(c)  But  the  title  of  a  purchaser  from  the  judgment  debtor  is,  on  the 
judgment  becoming  dormant,  discharged  from  the  lien,  and  the  subse- 
quent revivor  of  the  judgment  wiil  not  aflTect  the  title.  Norton  v. 
Beaver,  5  0.  178  ;  Minor  v.  Wallace,  10  O.  403  ;  Hutchinson  v.  Hutch- 
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iruon,  15  O.  301 ;    Tucker  v.  Shade,  25  O.  S.  358.      And  see  notes  to  sec- 
tion 5380— Judgment  Lien. 

Motion  for  Conditional  Order  of  Revivor  of  Dormant  Judg- 
ment. 
[Form  204.    g§  5367,  5150] 

Court  of  Common  Pleas  of County. 

•John  Doe,  Plaintiff.  "] 

Nil. — .]  IX.  I  Motion  for  Conditional  Order  of  Revivor 

JoiiM  Smith,  John  Jones,  and  I      of  Dormant  Judgment. 

Hugh  Evans,  Defendants.      J 

John  Doe,  the  above  named  i)lnintiff,  moves  herein  for  the  allowance  of 
a  conditional  order  of  revivor  of  th--  judgment  rendered  in  this  action  in 

his  favor  and  against  the  said  <lf'fendatits,  at  the term,  a.  d.  18 — ,  of 

said  court,  to  wh,  on  the day  of  ,  a.  d.  IS —  [M«  ^rst  day  of  gueh 

trrm'},  for  the  sum  of ilollurs,  and dollars,  costs,  with  interest  [at 

the  rate  of per  cent  per  annum]  from  the  day  of ,  a.  d. 

18 — ,  which  judgment  is  wholly  unsatisfied,  and  upon  which  no  execution 

has  been  sued  out  [.»ince  the  day  of ,  a   i».  18 — ];  said  order  to 

be  for  the  [lull  amount  of  said  Judgment  and  costs],  with  interest  from 
the day  of ,  a.  d.  18 — .       Edward  Coce,  Attorney  for  Plaintifif. 

Conditional  Order  op  Revivor  of  Dormant  Judgment. 

[Fora205.    §§51.50.5152] 
Court  of  Common  Pleag  of County. 

John  Doe,  Plaintiff,  "1 

No.  — .]  r*.  I  Conditional   Order  of    Revivor  of 

John  Smith,  John  Jones,  and  Hugh  (     Dormant  Judgment. 

Evans,  Defendants.  J 

In  this  cause,  on  the  motion  of  said  plaintiff,  John  Doe,  and  it  being 

made  to  appear  to  the  court  [or,  to  ,  i  judge  of  said  court  in  vacation], 

that  the  said  judgment  herein  has  become   and    is  dormant,  and  that 

there  is  still  due  thereon  the  sum  of  dollars,  and costs,  with 

interest  from  the day  of ,  a.  d.   18 — .     It  is  therefore  ordered 

that  said  John  Smith,  John  Jones,  and   Hugh  Evans  be,  and  they  are 
hereby  ordere<i  to  show  cause  why  the  said  judgment  for  said  sums  of 

money  should  not  V)e  revived,  on  or  before   the  day  of  ,  a.   n. 

"< —  [M<  return  da>f  of  the  order,  if  served  personally,  is  the  second  Monday  after 

'  ttsues,  and  the  answtT  day  the  third  Saturday  thenafter  ;  1/  by  publication,  the 

s'cer  da>t  is  the  third  Saturday  after  six  weeks  pnblieation"[ ;  and.  in  default 

r  such  showing,  that  said  judgment  to  stand  revived  for  said  sums 

<if  money. 

Note.~-\t  the  conditioniil  order  be  allowed  by  a  judi;e  of  tbe  court,  in  va- 
cation, bti  ^ill  sign  it  as  such  judge,  and  tbe  same  will  bo  entered  on  the  Journal 
by  tbe  clerk. 
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Conditional  Order  of  Revivor  Issued  to  the  Judgment  De- 
fendant. 

[Form  206.    §§  5150,  5152.] 

The  State  of  Ohio, County,  ss. 

To  the  Sheriff  of •  County,  Greeting: 

Whereas,  in  the  case  of  John  Doe  against  John  Smith,  John  Jones,  and 

Hugh  Evans,  in  the  Court  of  Common   Pleas  of County,  an  order  in 

the  following  words  and  figures  has  been  duly  made  and  entered,  to  wit: 
[^Here  copy  the  conditional  order  of  revivor. li  You  are  hereby  commanded  to 
serve  this  writ  upon  the  said  John  Smith,  John  Jones,  and  Hugh  Evans, 

who  are  required  to  answer  unto  the  same  by ^the  third  Saturday  after  the 

second  Mondai/],  and  make  return  of  the  same  on  the day  of  ,  a. 

I).  18 —  [the  second  Monday  after  the  issue  of  such  writ~\. 

Witness  my  hand  and  the  seal  of  said  court,  this day  of ,  a.  d. 

18—. 

[l.  s.]  ,  Clerk. 

Note. — The  sheriff  will  indorse  and  return  the  writ  in  the  same  manner  as  a 
summons. 

Order  of  Revivor. 

[Form  207.    §5152.] 
John  Doe  | 

No.  — .]  vs.  >  Order  Reviving  Judgment. 

John  Smith  et  als.  ) 

This  day  this  cause  came  on  to  be  heard  by  the  court,  and  the  court 
finding  that  said  defendants  have  [each  and  every  of  them]  been 
duly  served  with  a  copy  of  the  conditional  order  of  revivor  heretofore 
issued  herein,  and  have  failed  and  still  fail  to  show  sufficient  cause  why 
said  judgment  herein  should  not  stand  revived  as  prayed  for  by  Baid 
plaintiff,  it  is  ordered  by  the  court  that  the  said  judgment   herein,  for 

the  sum  of dollars,  and dollars  costs,  with  interest  [at  the  rate 

of per  cent  per  annum]  be,  and  the  same  doth  stand  revived  against 

the  said  John  Smith,  John  Jones,  and  Hugh  Evans,  and  every  of 
them  ;  and  that  the  plaintiff  recover  against  them,  jointly  and  severally, 
his  costs  in  and  about  this  proceeding  of  revivor,  incurred  and  expended, 
taxed  at dollars. 

Service  of  conditional  order  of  revivor  by  pvhlicaiion.  The  motion  and 
conditional  order  are  sufficiently  indicated  in  Forms  204  and  205. 
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Affidavit  for  Pubucatioh. 
[Form  208.    2  5367] 

Court  of  Common  Pleas  of County. 

John  Doe.  Plaintiff,  ] 

No.  — .]  i*.  I   Affidavit  for  Publication  of  Con- 

>hn  Smith,  John  Jones,  and  Hugh  f      ditional  Order  of  Revivor. 
Evans,  Defendants.  J 

John  Doe,  the  above  named  plaintiff,  makes  solem  oath  [or,  affirms  un- 
Uur  the  pains  and  penalties  of  perjury]  that  the  judgment  heretofore  ren- 
dered in  this  cause  by  this  court  in  his  favor  against  the  said  John  Smith, 

John  Jones,  and    Hugh   Evans,  at  the term,  a.  d.   18 — ,  thereof,  for 

— —  dollars,  and dollars  costs,  with  interest  [at  the  rate  of per 

cent  per  annum]  from  the  day  of ,  a.   d.  18 — ,  is  [wholly]  un- 

aatis&ed,  and  has  become  dormant;  that  a  conditional  order  for  the  re- 
vivor of  said  jndgment  has  been  duly  granted  and  entered  upon  the 
journal  of  said  court;  that  the  amount  owing  by  said  defendants  to  the 
plaintiff  upon  said  judgment  is  the  said  amounts,  with  interest  as  above 
stated;  and  that  the  said  John  Smith,  John  Jones,  and  Hugh  Evans  are 
each  and  all  non-residents  of  this,  the  State  of  Ohio.  This  affidavit  is 
made  for  the  purpose  of  serving  the  conditional  order  of  revivor  herein 
upon  said  defendants  by  publication.  John  Doe. 

Sworn  to,  etc. 


Notice  by  Pubucation — Legal  Notice. 

[Form  209.    gg  ;>050,  505 1 ,  5052.  ] 

To  John  Smith,  John  Jones,  and   Hugh  Evans,  who  reside  in , 

county,  in  the  state  of [if  retidatcea  are  known,  state  them  ;  if  not  to 

state — a  copy  of  the  conditional  order  need  not  be  mailed  to  the  defendant  as  m 

attachment  cases^ : 

You  are  hereby   notified  that,  in  the  case  of  John  Doe  against  you, 

in  the  Court  of  Common    Pleas  of  County,   and   State  of  Ohio, 

upon  the  judgment  heretofore  rendered  against  you  in  favor  of  said 

John  Doo,  at  the term  of  said  court,  a.  i>.  18 — ,  which  judgment  has 

become  dormant,  a  conditional  order  of  revivor  of  said  judgment  has 

been  entered  in  said  court,  in  the  sum  of dollars,  and dollars 

costs,  with  interest  [at  the  rate  of percent  per  annum]  from  the  

day  of ,  A.  D.,  18 — .  for  which  amounts  said  judgment  is  unsatisfied, 

:uid  requiring  you  [and  every  of  you]  to  show  cause  in  said  court  why 

lid  judgment  should  not  be  revived  against  you  for  the  amounti  of 

money  Htated  as  aforesaid,  by  the day  of ,  a.  d.  18 — ,  or  the  same 

will  stand  revived  accordingly.  John  Doe. 

IDate]  ^  Edward  Cokr,  Attorney. 

ffote. — The  day  named  to  show  cause  should  be  the  day  following  the  six 
weekly  iiiMrtiun*  of  the  notice  in  a  iiewtpapel'  printed  in  the  county  where  the 
16 
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matter  is  pending.     §  5152.     The  proof  of  such  publication  will  be  as  in  other 
cases  of  service  by  publication. 

The  final  order  of  revivor  can  be  drawn  from  Form  207. 
Revivor  of  judgment  by  action  is  reserved  to  revivor  of  actions  gen- 
erally. 
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CHAPTER  XIX. 

SUIT  UPON  OFFICIAL  BOND  OF  SHERIFF  OR  CLERK. 

M^  may  sue  on  official  bond.  Sec.  4994.  When  a  person  forfeits 
bis  bond,  or  renders  his  sureties  liable,  any  person  injured  thereby,  or 
who  is  by  law  entitled  to  the  l)enefitof  the  security,  may  bring  an  action 
thereon,  in  his  own  name,  against  the  person  and  his  sureties,  to  re- 
cover the  amount  to  which  he  is  entitled  by  reason  of  the  delinquency, 
which  action  may  be  prosecuted  on  a  certijied  copy  of  the  bond;  and 
the  custodian  of  the  bond  shall  deliver  such  copy  t*)  any  person  claim- 
ing to  be  so  injured,  on  tender  of  the  proper  fee  ;  but  the  provisions  of 
this  section  as  to  the  form  of  the  action  shall  not  be  imperative,  if  pro- 
vision is  otherwise  made  by  law  ;  nor  shall  a  judgment  for  one  delin- 
quency preclude  the  .same  or  another  party  from  an  action  on  the  same 
instrument  fur  another  delinquency. 

(a)  An  action  on  an  official  bond  must  be  brought  within  ten  years 
after  the  cause  of  action  accrues  (section  4984),  unless  a  different  limi- 
tation is  prescribed  by  statute. 

(6)  Where  an  officer  may  rightfully  retain,  until  called  for,  money 
received  in  his  official  capacity,  no  action  accrues  until  demand  is  made. 
Siate  v.  Newman,  2  O.  S.  567. 

(e)  In  an  action  against  the  8ur\'iving  obligors  of  an  official  bond,  the 
personal  representatives  of  the  principal  are  not  necessary  parties. 
Hunt  v.  Gayhr,  25  O.  S.  620. 

BOND  OF  SHERIFF  AND  CORONER. 

Bond.  Sec.  1203.  The  sheriff  and  coroner  shall,  each,  within  ten 
days  after  receiving  their  commissions,  and  before  the  first  Monday  of 
January  next  after  their  election,  give  bond  to  the  state,  with  tioo  or 
more  sureties,  approved  by  the  county  commissioners,  in  any  sum  fixed 
by  the  county  commissioners,  not  more  than  fifty  thousand  dollars  nor 
less  than  five  thousand  dollars,  conditioned  for  the  faiOifid  jierforviance 
<^  their  respective  duties ;  which  l)onds,  with  the  approval  of  the  county 
oommissioners  and  the  oath  of  office  of  the  sherif!  and  coroner,  respect* 
ively,  indorsed  thereon,  shall  be  filed  with  the  county  auditor. 
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OFFICIAL  BOND   OF  THE   CLERK. 

Bond.  Sec.  1241.  Before  entering  upon  the  discharge  of  his  duties, 
the  clerk  shall  give  bond  to  the  state,  in  such  sum  as  may  be  fixed  by 
the  county  commissioners,  not  more  than  forty  thousand  dollars  and 
not  less  than  ten  thousand  dollars,  with  sureties  to  be  approved  by  the 
commissioners,  and  conditioned  that  lie  will  pay  over  all  moneys  tluit  are 
by  him  received  in  his  official  capacity,  and  that  lie  wUl  enter  and  record  all 
tJw  orders,  decrees,  jiidginents,  and  proceedings  of  tlie  courts  of  which  he  is 
by  daw  (lie  clerk,  and  faithfully  and  impartially  dlsclutrge  and  perform  all  tlie 
duties  of  his  office;  which  bond,  with  his  oath  of  office  and  the  approval 
of  the  commissioners  indorsed  thereon,  shall  be  deposited  with  the 
treasurer  of  the  county. 

Additional  bond,  if  required  by  court.  Sec.  1326.  If,  in  the  opinion 
of  the  court,  at  any  time,  the  official  bond  of  any  clerk  of  the  Court 
of  Common  Pleas,  or  other  court  of  record,  is  not  sufficient  in  form,  or 
becomes  insufficient,  for  want  of  responsible  sureties  to  secure  the  pay- 
ment of  the  sum  specified  in  such  bond,  the  court,  on  motion,  shall 
order  its  clerk  to  give  additional  bond,  with  responsible  sureties,  in  the 
sum  required  by  law,  with  the  proper  conditions. 

(a)  If  a  sheriff  is  his  own  successor,  and  fails  to  give  a  new  bond, 
the  sureties  at  his  first  election  are  not  liable  for  defaults  committed 
under  the  second.     State  v.  Crooks,  7  O.  (2  pt.)  221. 

(6)  Previous  to  the  act  of  1868  (65  v.  115),  when  a  sheriff  who  was 
his  own  successor  had  received  money  in  his  official  capacity  during 
the  first  term,  which  was  in  his  hands  when  he  gave  bond  and  quali- 
fied for  his  second  term,  and  he  subsequently  failed,  on  demand,  to  pay 
to  the  party  entitled,  the  sureties  on  his  bond  for  the  second  term  were 
not  liable.     Sidner  v.  Alexander,  31  O.  S.  378. 

(e)  When  a.  sheriff,  being  so  required,  gives  additional  bond,  either  or 
both  set  of  bondsmen  are  liable  to  the  party  injured.  State  vs.  Crooks, 
7  O.  (2  pt.)  221. 

An  additional  bond  covers  the  same  duties  as  the  original  for  the 
same  period.  A  iieiv  bond,  as  has  been  settled,  does  not,  but  only  cre- 
ates a  liability  from  the  time  of  its  execution. 

(d)  If  a  statute  is  passed  after  the  execution  of  an  official  bond,  im- 
posing duties  upon  the  officer  not  required  of  him  when  such  bond  was 
executed,  the  sureties  on  such  bond  are  liable  for  the  failure  of  their 
principal  to  perform  such  new  duties ;  and  where  the  condition  of  the 
bond  is  expressed  as  during  his  continuance  in  office,  the  expiration  of  his 
term  will  not  relieve  them  from  liability  for  money  collected  during  his 
term,  although  demand  therefor  was  not  made  until  after  such  expi- 
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ration.  King  v.  yUJioU,  16  O.  S.  80;  Sidner  v.  Alamnder,  31  O.  S. 
378. 

(e)  A  clerk  ia  not  bound  to  issue  process  without  a  written  precipe 
is  filed.    Staie  v.  Caffee,  6  O.  150. 

(/)  Sureties  on  the  original  and  additional  bonds  are  co-sureties, 
the  same  as  if  liable  together  on  a  single  instrument. 

COPY  OF  BOND  TO  BE  ATTACHED  TO  AXD  FILED  WITH  THE  PETITION. 

Whni  copy  to  be  filed  with  pleading.  Sec.  5085.  When  an  action, 
counterclaim,  or  set-oflf  is  founded  upon  an  account,  or  on  a  written 
instrument  as  evidence  of  indefAednesi,  a  copy  thereof  must  be  attached  to 
taxd filed  with  the  pleading;  and  if  not  so  attached  and  filed,  the  rea- 
son for  the  omission  must  be  stated  in  the  pleading. 

(a)  The  omission  to  attach  or  file  a  copy  of  the  record  with  the  peti- 
tion in  an  action  founded  on  a  forfeited  recognizance  is  not  a  ground  of 
demurrer.  It  must  be  taken  advantage  of  by  irwtion  to  make  more  defi- 
nite.    Calvin  V.  State,  12  O.  S.  60,  66. 

(6)  Copies  of  written  instruments  attached  to  and  filed  with  the 
petition  form  no  part  of  the  pleading,  and  the  sufficiency  of  the  reason 
given  for  the  omission  to  so  attach  aud  file  them  is  to  be  decided  by 
the  court,  and  does  not  affect  the  merits  of  the  action.  Larimore  v. 
WelU,  29  O.  S.  13.  But  see  Byers  v.  Farmers  Ins.  Co.,  35  O.  S. 
606. 

(c)  In  actions  founded  up)n  written  agreements,  other  than  for  the 
unconditional  paymentof  money  only  (section  5086),  it  is  not  good  plead- 
ing to  copy  the  written  instrument  into  the  pleading,  nor  to  attach  a 
copy,  making  it  a  part  thereof,  and  upon  motion  a  reformation  of  the 
pleading  will  be  ordered.     Crawford  v.  SaUerfield,  27  O.  S.  421. 

Such  attaching  and  filing  is  mere  profert  of  such  instrument,  as  evir 
deuce  of  what  the  pleading  is  based  upon. 

Petition  upon  Sheriff's  Official  Bond. 

[Form  210.    §1203] 

The  State  of  Ohio,  Court  of  Common  Pleas  of County. 

John  Doe,  Plaintiff.  | 

\o.  —  ]  vs.  >  Petition. 

A.  B.,  C.  D.,  and  E.  F..  Defendants.  ) 
.Tuhn  Doe,  the  said  plaintiff,  for  a  cause  nf  action  against  the  said  defend- 

Hilt."*.  A.  B  ,  C.  D.,  and   E.  F.,  says  that  .said  A.  B.,  as  sheriff  of  said 

founty,  did,  with  said  C.  D.  and  E.  F.,  as  his  8uretie.s,  on  or  about  the 

<iay  of  ■ ,  A.  D.  18 — ,  duly  execute  hi.s  official  bon«l  as  such  said  sherifl^ 

which  bond  was  duly  accepted  aud  approved  according  to  law,  a  duly  cen 
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tified  copy  of  which  is  hereto  attached  and  filed  herewith,  to  the  State  of 
Ohio;  and  which  bond  was,  before  its  approval,  duly  executed  by  f?aid  C. 
D,  and  E.  F.,  as  sureties  of  said  principal,  A.  B.,  in  the  sum  of dol- 
lars, conditioned  that  said  A.  B.  would  faithfully  perform  his  duties  as 
such  said  sheriff,  said  bond  being  indorsed  with  the  oath  of  ofBce  of  ^^aid 
A.  B.,  etc.,  and  filed  with  the  auditor  of  said  county. 

That,  in  said  Court  of  Common  Pleas  of  said  County,  at  the term 

thereof,  a.  d.  18 — ,  the  plaintiff,  John  Doe,  in  a  certain  civil  action  wherein 
he  was  plaintiff,  and  John  Smith,  John  Jones,  and  Hugh  Evans  were  de- 
fendants, duly  recovered  a  judgment  against  the  said  John  Smith,  as 
maker,  and  John  Jones  and  Hugh  Evans  as  indorsers  of  the  promissory 
note  in  said  action  mentioned,  for  the  sum  of  dollars,  and dol- 
lars, costs,  with  interest  [at  the  rate  of per  cent  per  annum],  from 

the ■  day  of ,  a.  d.  18 — ,  which  judgment  is  still  in  full  force  and 

[wholly]  unsatisfied. 

That  on  or  about  the day  of ,  a.  d.  18 — ,  the  plaintiff  caused  an 

execution  to  be  duly  issued  out  of  said  court  upon  said  judgment,  and  de- 
livered to  said  A.  B.  as  such  said  sheriff,  which  execution,  among  other 
things  as  prescribed  by  law,  commanded  him,  as  such  said  sheriff,  of  the 
goods  and  chattels,  and  in  default  thereof,  from  the  lands  and  tenements, 
of  the  said  John  Smith,  John  Jones,  and  Hugh  Evans,  to  make  the  said 
amount  of  said  judgment,  interest,  and  costs,  and  costs  accruing  upon 

said  writ,  etc.,  and  to  make  due  return  of  said  writ  on  the day  of 

,  A.  D.  18 — ,  etc.     That  upon  said  writ  of  execution,  the  said  A.  B.,  as 

such  said  sheriff,  caused  to  be  made  the  amount  in  full,  of  the  said  judg- 
ment, interest,  and  costs,  and,  on  the day  of ,  a.  d.  18 — ,  duly  re- 
turned said  writ,  stating  said  facts  in  his  return  of  the  same. 

And  that,  afterward,  on  or  about  the  day  of ,  a.  d.  18 — ,  at 

the  office  of  said  sheriff  in  said  county,  the  plaintiff  did  demand  from 
said  sheriff  the  amount  of  money  due  to  him  upon  said  execution,  and 
so  as  aforesaid  in  the  hands  of  said  A.  B.,  as  such  said  sheriff,  but  the 
said  A.  B.  did  then  and  there  neglect,  fail,  and  refuse  to  pay  to  the 
plaintiff,  and  still  so  neglects,  fails,  and  refuses,  said  moneys  so  due  and 
payable  to  him  by  said  A.  B.,  or  any  part  thereof. 

Wherefore  the  plaintiff  asks  judgment  against  the  said  defendants  for 

the  sum  of dollars,  with  interest  from  the  day  of ,  a.  d. 

18 — ;  for  costs,  etc.  Edward  Coke,  Attorney  for  Plaintiff. 

Verification,  precipe  for  summons,  with  statement  of  am  unt  claimed, 
etc.;  summons  and  indorsement  thereon  as  in  other  actions  for  the  re- 
covery of  money  judgments.  A  copy  of  the  official  bond  is  to  be  at- 
tached to  and  filed  with  the  petition. 

Note. — 111  actions  where  one  or  more  of  the  defendants  are  principals,  and 
the  others  sureties,  all  are  principals  as  to  the  plaintiff,  and  he  so  treats 
them  in  his  petition.  As  between  the  defendants  themselves,  the  sureties  have 
the  right  to  be  certified  as  such  in  the  judgment  that  may  be  rendered. 
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In  actions  apon  aucb  bonds,  their  legal  sobstance  shoald  be  stated  in  the  pe- 
tition, the  condition  of  the  bond  fully  set  out,  and  the  facts  alleged  constituting 
the  breach  of  such  condition. 

Upon  all  the  forms  of  undertakings  given  in  the  proceeding  portions  of  this 
work,  where  forms  of  petition  in  actions  brought  upon  them  are  not  given,  it  is 
presumed  petitions  may  be  drawn  by  the  aid  of  examples  that  have  been 
furnished.  The  facts  constituting  the  breach  or  breaches  of  their  conditions 
must,  in  every  case,  be  stated.  In  such  actions,  the  plaintiff  may  avail  himself 
of  all  provisional  remedies,  as  by  attachment,  etc.,  that  be  coald  in  the  original 
action. 
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CHAPTER  XX. 

ACTION  TO  SUBJECT  EQUITABLE  ASSETS  OF  JUDGMENT  DEBTOR 
—ACTION  OF  CKEDITOR  TO  SET  ASIDE  FRAUDULENT  CON- 
VEYANCE MADE  BY  DEBTOR. 

While  civil  actions  to  reach  equities  of  the  judgment  debtor  in 
property,  and  to  set  aside  conveyances  of  his  property  made  to  hinder, 
delay,  or  defraud  his  creditors,  fall  more  especially  within  the  scope  of 
the  second  part  of  this  work,  they  are  yet  a  means  to  enforce  the  col- 
lection of  a  judgment  debt,  where  proceedings  in  aid  of  execution 
would  prove  ineffectual,  owing  to  the  claims  or  asserted  interests  of 
others  than  the  judgment  debtor  in  such  property,  and  are  proper  to 
be  illustrated  here. 

ACTION   TO   SUBJECT   EQUITABLE   ASSETS. 

When  judgment  creditor  may  proceed  against  equitable  assets,  etc.  Sec. 
5464.  When  a  judgment  debtor  has  not  personal  or  real  property  sub- 
ject to  levy  on  execution  sufficient  to  satisfy  the  judgment,  any  equitor 
hie  interest  which  he  has  in  real  estate,  as  mortgagor,  mortgagee,  or 
otherwise,  or  any  interest  he  has  in  any  banking,  tnrnpike,  bridge,  or 
other  joint  stock  company,  or  in  any  money  contract,  claim,  or  chose 
in  action,  due  or  to  become  due  to  him,  or  in  any  judgment  or  order,  or 
any  money,  goods,  or  effects  which  he  has  in  the  possession  of  any 
person,  or  body  politic  or  corporate,  shall  be  subject  to  the  payment  of 
the  judgment,  by  action. 

Note. — In  actions  under  this  section,  by  describing  the  property  the  equitable 
interest  in  which  of  the  judgment  debtor  is  sought  to  be  subjected  by  the  plaint- 
iff toward  the  payment  of  his  judgment,  the  plaintiff,  by  filing  his  petition  and 
obtaining  service  upon  the  defendants,  acquires  a  lien  upon  the  same,  called  a 
lien  by  creditor's  bill;  and  such  action  is  also  a  lis  pendens,  preventing  any  per-, 
son  thereafter  acquiring  a  right  to  the  thing  so  sought  to  be  subjected,  paramount 
to  that  of  the  plaintiff,  unless  the  property  sought  to  be  subjected  be  a  negotia. 
ble  promissory  note  negotiated  before  due,  for  value,  to  a  person  without  notice 
As  to  such,  an  injunction  should  be  obtained,  restraining  their  transfer.  If, 
however,  such  property  has  been  conveyed  by  the  debtor,  with  intent  tt 
hinder,  delay,  and  defraud  his  creditors,  no  such  lien  can  now  be  obtained 
in  Ohio,  as  it  formerly  could,  by  bringing  an  action  to  set  aside  such  conveyance 
and  to  subject  the  property  to  the  plaintiff's  judgment.  The  test  is:  Must  a 
fraudulent  conveyance  by  the  debtor  be  set  aside  to  reach  the  defendant's  equity 
or  property?     If  so,  it  comes  under  the  section  next  given. 
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(a)  The  issuance  ami  return  of  an  execution  is  not  essential,  if  the 
fact  that  the  judgment  debtor  has  no  property  subject  to  levy  and  sale 
is  averred  in  the  petition.  GUmore  v.  Miami  Exp.  Co.,  2  O.  294; 
JSatt  V.  St.  Clair,  6  O.  227 ;  Clark  v.  Strong,  16  O.  317;  Bomberger  v. 
Turner,  13  O.  S.  263. 

(6)  The  judgment  debtor  may  be  compelled  to  disclose  his  means  to 
pay  the  debt  and  the  names  of  his  debtors.  Miers  v.  Zan.  &  M.  Tp. 
Cb.,  11  O.  273;  Caduxdlader  v.  Gran.  Alex.  Soc.,  11  O.  292.  And  a 
judgment  creditor  may  pursue  differeiU  interests  of  the  judgment 
•l^'btor  and  against  different  persons  in  the  same  petition.     110.  292. 

{c)  A  judgment  creditor  acquires  no  lieu,  in  equity,  upon  the  choses 
in  action  of  his  debtor,  until  a  bill  is  filed  to  subject  them.  Dotiglaas 
V.  Htuton,  6  O.  156 ;  and  where  several  judgment  creditors  are  pursu- 
ing the  same  equitable  assets  of  their  common  debtor,  they  are  entitled 
to  satisfaction  in  the  order  in  which  their  liens  attached,  by  the  filing 
of  their  bills.     Mers  v.  Zan.  <t  M.  Tp.  Co.,  11  O.  273. 

((f)  In  a  suit  to  enforce  the  collection  of  a  judgment,  the  judgment 
debtor  can  not  urge,  as  a  defense,  any  error  or  irregularity  in  the  action 
in  which  the  judgment  was  recovered,  as  that  would  be  to  im{)each 
such  judgment  in  a  collateral  proceeding.     Fahs  v.  Taylor,  10  O.  104. 

(e)  When  it  appeared  that  the  creditor  had  an  execution  levied  on 
real  estate,  not  disposed  of,  the  proceeds  of  which  could  not  be  known, 
and  that  there  was  other  property  not  levied  on,  the  relief  was  refused. 
It  did  not  appear  that  he  had  no  adequate  and  complete  remedy  at  la^v; 
without  it  so  appears,  equity  will  not  inter|X)se  to  grant  relief.  Hubbell 
V.  Perrin,  3  O.  287.  And  a  bill  to  subject  equities  can  not  be  main- 
tained against  a  county.     Boalt  v.  ]nilianus  Co.,  18  0.  13. 

(/)  Salaries  of  officers  of  municipal  corporations,  due  and  unpaid, 
may  be  subjected  by  judgment  creditors  of  such  officers  to  the  pay- 
ment of  their  judgments,  under  the  provisions  of  this  section.  Neiv- 
ark  V.  Funk,  15  O.  S.  462.  But  they,  doubtless,  could  claim  the  bene- 
fit of  the  three  months'  statute,  exempting  the  pers<mal  earnings  «)f  the 
debtor  in  certain  cases. 

i^uery:  If  the  salaries  due  legislators  or  state  or  county  officers 
ean  l>e  so  subjected,  as  it  might  break  down  the  administration  of 
such  departnjeut  or  branch  of  the  public  .service. 

(«7)  A  judgment  creditor  of  a  cor|>oration  may  compel  a  subscriber 
to  \ts  stock  to  pay  him  the  amount  due  on  his  subscription.  Henry  v. 
VenniUion,  etc.,  /?.  fV*.,  17  O.  187. 

(A)  A  juilgment  creditor  of  an  insolvent  railroad  corporation  may 
Join,  in  the  same  action,  a  claim  to  compel  payment  of  unpaid  sub- 
scriptions for  stock  and  a  claim  to  enforce  the  individual  liability  of 
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stockholders  for  the  satisfaction  of  his  judgment.  Warner  v.  CaUender, 
20  O.  S.  190.  And  where  a  judgment  creditor  proceeds  to  subject  the 
debtors  of  the  defendant  to  the  payment  of  his  judgment,  to  an  ex- 
cessive amount,  the  defendant  should  apply  to  the  court  to  compel  the 
plaintiff  to  select  whom  he  will  hold ;  and  in  default  of  his  making 
such  selection,  the  court  will  do  so  and  discharge  the  residue.  Gilmore 
V.  3Iiami  Bank,  3  O.  502. 

(i)  In  an  action  to  subject  the  equitable  interest  of  a  mortgagor  in 
land,  it  is  not  necessary  to  tender  the  money  due  to  the  mortgagee. 
In  such  a  proceeding,  the  eqtdtable  interest  of  the  mortgagor  may  be  sold. 
Mattocks  V.  Humphrey,  17  O.  336. 

(k)  An  action  can  not  be  maintained  to  subject  moneys  owaed  by 
one  partner,  as  his  individual  property,  to  pay  a  partnership  debt,  until 
the  partnership  property  liable  to  execution  is  exhausted.  Hvhhle  v. 
Perrin,  3  O.  287. 

(l)  The  fact  that  tlie  maker  of  a  negotiable  note  has  been  decreed  to 
pay  the  amount  thereof  into  court,  to  be  applied  toward  the  satisfac- 
tion of  a  judgment  against  a  defendant  in  such  proceeding,  who  was 
the  payee,  or  holder  of  such  note  at  the  time  of  the  service  of  process 
upon  such  defendant  holder,  does  not  constitute  a  defense  to  a  subse- 
quent action  on  the  note  by  a  bona  fide  holder  thereof,  who  received 
the  same  for  value,  and  without  actual  notice  of  the  pendency  of  the 
proceeding  in  chancery,  after  the  service  of  process  upon  his  indorser. 
Stone  V.  Elliott,  11  O.  S.  252.  Such  maker  should  have  insisted  upon 
being  indemnified  against  such  coutingency  by  the  plaintiff,  as  a  con- 
dition of  paying  such  money ;  or  the  plaintiff  should  have  enjoined 
his  debtor  from  negotiating  it.  Then,  if  he  did  so,  he  would  be  pun- 
ishable as  for  contempt. 

(m)  If  a  creditor  of  the  "judgment  creditor  procures  an  assignment 
of  the  judgment  to  him  to  secure  the  debt  the  judgment  creditor  owes 
him,  he  may  maintain  a  creditor's  bill  on  such  judgment  against  the 
judgment  debtor,  without  reducing  his  claim  against  the  judgment 
creditor,  and  which  the  judgment  was  transferred  to  secure,  to  judg- 
ment. And  it  makes  no  difference  if  his  demand  against  the  judgment 
creditor  is  barred  by  the  statute  of  limitations.  Only  his  debtor,  the 
judgment  creditor,  can  avail  himself  of  such  statute;  and  he  can 
waive  it.      Welsh  v.  Childs,  17  O.  S.  319. 

(n)  Where  a  judgment,  upon  which  the  action  to  subject  a  debt 
due  the  judment  debtor  was  based,  was  set  aside  at  a  subsequent  term 
for  irregularity,  and  re-entered,  and  a  supplemental  petition  based  upon 
the  latter  judgment  was  filed,  the  proceeding  was  lis  pendens,  and  did 
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DOt  authorize  the  debtor  of  the  judgnieDt  debtor  to  pay  the  latter  his 
debt,      (ribbon  v.  Doiujlierty,  10  O.  S.  36.J. 

(o)  For  tupplemenial  pleadings,  see  section  5119. 

IKTERROGATORIES  ANNEXED  TO   PLEADINGS. 

IitlarogatoricB  may  be  annexed  to  a  pleading.  8ec.  5099.  A  party 
may  annex  to  his  pleading,  other  than  a  demurrer,  interrogatories  per- 
tinent to  the  i^ue  made  in  the  pleadings,  which  interrogatories,  if  not 
demurred  to,  shall  be  plainly  and  fully  answered  under  oath,  by  the 
party  to  whom  they  are  propounded,  or  if  such  party  is  a  corporation, 
by  the  president,  secretary,  or  other  officer  thereof,  as  the  party  pro* 
pounding  requires. 

When  interrogatories  to  be  answered.  Sec.  5100.  When  annexed  to 
the  |)etition,  tlie  interrogatories  shall  be  answered  within  the  time  lim- 
ited for  answer  to  the  petition  ;  when  annexed  to  the  answer  they  shall 
be  answered  within  the  time  limited  for  a  reply  {tlie  second  Saturday 
4^ler  angioer  day — section  5097)  ;  when  annexed  to  the  reply,  they  shall 
be  answere<l  within  the  time  allowed  for  an  answer;  but  further  time 
may  be  allowed  in  all  cases  by  the  court,  or  a  judge  thereof  in  va- 
cation. 

How  anjftceri*  to  interrogatories  enforced.  Sec.  5101.  Answers  to  in- 
terrogatories may  be  enforced  by  nonsuit,  judgment  by  default,  or  by 
attachment,  as  the  justice  of  the  case  may  require  ;  and,  on  the  trial, 
such  answers,  so  far  as  they  contain  competent  testimony  on  the  issue 
or  issues  made,  may  be  used  by  either  party. 

Petition  to  Subject  Equities  of  Judgment  Debtor  to  Satisfy 

THE  Judgment. 

[Form  211.    §  5464;  1 1  O.  292.  J 

The  State  of  Ohio,  Court  of  Common  Pleas  of County. 

.lohn  Doe,  PlaintiflT. 

No.  — .]  V*. 

.lohn  Smith,  John  .Jones,  and  Hugh  >  Petition. 
Kvan».  G.  H.,  J.  K.,  and  L.  M..  De- 
fendants. 

iohn   Doe,  the  plainiff.  gays  that,  at  the  term,  a.  n.  18 — .  of  the 

iirt  of  (Jommon  Pleas  of County,  Ohio,  in  a  civil  action  then  there 

tiding,  and  brought  by  him  against  them,  he  duly  obtained  a  judgment 
at  plaintiff,  against   the  said   defendants,  John   Smith,  .lohn   .Jones,  and 

Hugh  Evans,  as  defendants,  in  the  sum  of  dolbirH,  and doUam, 

costs  with  interest  [4t  the  rate  of  per  cent  per  annum]  from  the 

— ^  day  6f  ——,  a.  d.  IS — .  which  snid  judjimentis  still  in  full  force  and 
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[wholly]  unsatisfied  [together  with dollars,  accruing  costs  incurred 

by  the  plaintiff  in  and  about  attempting  by  legal  process  to  enforce  said 

judgment];  that,  on  or  about  the  day  of ,  a.  d.  18 — ,  he  duly 

caused  an  execution  to  issue  out  of  said  Court  of  Common  Pleas  of  ^aid 

county,  which  was  duly  delivered  to  the  sheriff  of  said  county,  who 

afterward,  on  or  about  the day  of ,  18 — ,  duly  returned    the  f^aid 

writ  of  execution,  "No  goods  or  chattels,  lands  or  tenements,  of  any  of 
said  defendants  found  by  me  whereon  to  levy  to  satisfy  this  writ,  or  any 

part  of  the  amount  specified  therein.     Costs  upon  this  writ,  $ ;"    [^or^ 

all  said  judgment  defendants,  John  Smith,  John  Jones,  and  Hugh  Evans, 
are  wholly  insolvent,  and  neither  of  them  owns  any  goods  or  chattels, 
lands  or  tenements,  subject  to  execution,  whereby  the  said  moneys,  or  any 
part  thereof,  can  be  made]. 

That  said  defendant,  John  Smith,  has  an  equitable  interest  as  mort- 
gagor, said  defendant,  G.  H.,  being  the  mortgagee,  in  and  to  the  following  , 

described  real  estate,  situate  in  said county,  Ohio,  and  described  as 

follows  :   [^Here  describe  the  lands.~\ 

That  the  amount  due  to  said  G.  H.  from  the  said  John  Smith  upon  said 
mortgage,  the  plaintiff  is  unable  to  state,  the  knowledge  thereof  being  in 
the  possession  of  said  John  Smith  and  said  G.  H. 

That  said defendant,  John  Jones,  has  a  quantity  of  wheat,  consist- 
ing of  about bushels,  stored  in  the  warehouse  and  in  the  possession 

of  said   I.  K.,  in   the  city  of  ,  in   said county,  which  said   I.  K. 

claims  the  right  to  hold  for  the  payment  of  warehouse  storage  charges, 
and  moneys  advanced  to  said  John  Jones  upon  a  bill  of  lading  of  said 
wheat,  before  its  arrival  at  his  said  warehouse,-  but  how  much  is  due  on 
such  accounts,  or  whether  any  thing,  from  said  John  Jones  to  said  I.  K., 
the  plaintiff  is  unable  to  state,  not  liaving  the  means  of  knowing. 

And  that  said  Hugh  Evans  became  the  owner  and  holder  of  ten  shares, 
of  $100  each,  of  the  capital  stock  of  the Railroad  Company,  a  cor- 
poration under  the  laws  of  this  state,  and  of  great  value,  but  has  placed 
the  same  in  the  hands  of  the  said  L.  M.,  as  the  latter  alleges  and  claims, 
as  collateral  security  for  a  debt  which  said  Hugh  Evans  owes  to  him,  but 
of  the  amount  of  such  indebtedness,  if  any  exists  at  this  time,  the  plaint- 
iff is  ignorant,  he  not  having  the  means  of  knowing  the    ame. 

Wherefore  the  plaintiff  asks  that  ail  said  defendants  maybe  required 
to  answer  this  petition,  the  said  G.  H.,  I.  K.,  and  L.  M.  fully  and  truly 
setting  up  and  disclosing,  in  their  respective  answers,  the  nature  and  ex- 
tent of  their  respective  claims  to  and  interests  in  the  respective  proper- 
ties aforesaid;  and  that  the  same  may  be  subjected  to  the  plaintiff's  said 
judgment,  etc.;  for  costs,  and  for  all  relief  to  which  the  plaintiff,  upon 
the  facts,  may  be  entitled;  also  that  said  G.  H.,  I.  K.,  and  L.  M.,  each 
answer  the  interrogatories  hereto  annexed,  and  propounded  to  them  re- 
spectively. Edward  Coke,  Attorney  for  Plaintiff. 
Sworn  to,  etc. 
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IXTKRROG&TOEIKS    AKyRXKO   TO  THK    FoRICOOIXO    PkTITIO!!. 

To  (i.  U.; 

First  inUrrogatory.  [Here  follow  uriih  the  questions  put  to  rack.'] 

Xote. — No  ftUteinent  uf  tho  plaintifl*:*  claim  need  be  indorsed  upon  Ihe  sura- 
mona,  the  action  not  being  fur  money,  but  for  "  retirf." 

If  it  it  established  to  the  SHtisfaction  of  the  court  that  any  interest  in  any  of 
the  property  bftlonrs  to  the  de^fendants.  or  cither  of  them,  a  judgment  will  be 
rendered  subjecting  the  same  to  the  plaintiff's  judgment. 

[Pom  212.    2  5464.] 
John  Doe  | 

No. — .]  VS.  >. Judgment. 

John  Smith  et  als.  j 

This  day  this  cause  oame  on  to  be  heai'd  upon  the  petition  of  the 
plaintiff,  the  answers  of  the  said  G.  U.,  I.  K.,  and  L.  M.,  and  the  replies  of 
the  plaintiff  thereto — the  isaid  John  Smith,  John  Jones,  and  Hugh  Evans 
having  failed  to  answer  or  <lemur  to  the  petition,  and  all  being  in  default — 
and  the  testimony  adduced  by  the  parties  respectively,  and  was  argue<l 
by  counsel;  un  consideration  whereof,  and  the  court  being  fully  advised 
in  the  premi.xes,  the  court  doth  find: 

First.  That  the  said  G.  II.  has  a  valid  and  subsisting  mortgage  upon  the 
said  real  e&tate  in  the  petition  dt>8cribed,  the  amount  due  upon  said  mort- 
gage from  said  John  Smith  being dollars,  with  interest  [at  the  rate 

of per  cent  per  annum]   from  the  day  of  ,  a.  n.  18 — ,  and 

subject  to  said  mortgage,  the  said  real  estate  is  the  property  of  the  said 
John  Smith. 

Second.  That  the  said  I.  K.  has  a  lien  upon  said  wheat  in  his  said 
warehouse  for  storage  and  advances  of  money  made  upon  the  same  to 
•aid  John  Jones,  as  stated  in  his  answer  herein,  for  the  aggregate  sum  of 

dollars,  with  interest  on  dollars  from  tiie day  of .  a.  d. 

18 — ,  and  subject  to  said  lien,  the  property  in  said  wheat  is  in  said  John 
Jones. 

Third.  That  said  L.  M.  holds  the  said    shares,  of  the  face  value  of 

dollars  each,  of  the  capital  stock  of  said corporation,  as  collat- 
eral security  for  the  sum  of dollars,  with  interest  [at  the  rate  of 

per  cent  per  annum]  from  the day  of ,  a.  ij.  IS — ,  and  subject  to 

•aid  sum  of  money,  with  interest  as  aforesaid,  the  said  liugh  Evans  is 
the  owner  of  said  stock. 

Fourth.  And  that,  in  law  and  equity,  said  plaintiff  is  entitled  to  subject 
all  the  said  property  rights,  in  and  to  said  refl{>ective  properties,  of  the  said 
John  Smith.  John  Jon€>s,  and  Hugh  Evans,  to  the  payment  of  his  suid 

judgment,  amounting  in  all  to dollars,  with  interest  [nt  the  rate  ot 

per  cent  j>er  annum]  from  the  day  of  ,  a.  d.  18 — ,  whicli 

amount  is  still  due  and  wholly  unpaid. 

Whereupon,  it  is  ordered  and  adjudged  by  the  court  that  said  property 
be  sold,  as  upon  execution  at  law,  subject  to  the  said  respective  claims  of 
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said  G.  H.,  I.  K.,and  L.  M.,  and  the  proceeds  of  such  sales  applied,  first, 
to  the  payment  of  the  costs  and  expenses  of  such  sales,  and  the  costs  of 
this  case  to  be  taxed,  and  the  residue  toward  the  payment  and  satisfaction 
of  the  plaintiff's  said  judgment,  interest,  and  costs. 

And  in  case  the  plaintiff  shall  so  elect,  and  pay  to  the  said  G.  H.,  I.  K., 
and  L.  M.,  or  either  of  them,  the  amount  of  money  due  to  them  as  afore- 
said, then  the  property,  the  amount  due  upon  which  has  been  so  paid  to 
the  party  entitled  thereto  in  full,  may  be  sold  discharged  and  free  from 
such  said  claim  to  satisfy  the  said  judgment,  interest,  and  costs,  so  as  afore- 
said due  to  the  plaintiff  herein. 

ACTION  OF  CREDITOR  TO  SET  ASIDE  CONVEYANCE  OR  TRANSFER  OF 
PROPERTY  BY  HIS  DEBTOR,  TO  HINDER,  DELAY,  AND  DEFRAUD 
CREDITORS. 

Prior  to  the  passage,  in  1859  (56  v.  231),  of  the  statute  regulating 
assignments  of  debtors  for  the  benefit  of  creditors,  the  property  so 
fraudulently  conveyed  could  be  reached  by  the  judgment  creditor  in 
the  same  manner  as  equitable  interests  of  the  debtor ;  and  he  acquired 
the  same  priority  of  lien  and  preference  over  other  judgment  cred- 
itors, as  in  the  case  of  an  action  in  the  nature  of  a  creditor's  bill,  to 
subject  equities  of  the  debtor;  and  the  judgment  creditor  could  levy 
execution  upon  the  property  so  fraudulently  conveyed  before  setting 
aside  such  fraudulent  conveyance.  And,  since  the  act  of  1863  (60  v. 
17),  other  contract  as  well  as  judgment  creditors  may  maintain  an  ac- 
tion to  set  aside  a  fraudulent  conveyance ;  but,  since  1859,  no  lien  can 
be  acquired  by  the  filing  of  a  petition,  etc.,  whether  the  conveyance 
was  before  or  since  that  date.  The  grantee  in  such  conveyance  is,  in 
eflfect,  assignee  of  or  trustee  of  creditors  as  to  the  property  fraudu- 
lently conveyed  to  him. 

As  against  creditors  who  were  such  prior  to  the  same,  a  conveyance 
by  the  debtor  voluntarily,  without  consideration,  without  retaining 
other  property  subject  to  execution  sufficient  to  pay  all  his  debts,  is 
fraudulent  by  construction  of  law.  As  to  subsequent  creditors,  the 
conveyance  must  have  been  made  with  the  actual  intent  to  defraud 
them,  to  enable  them  to  set  it  aside. 

Such  conveyances  are  valid  and  unimpeachable  as  between  the  par- 
ties, and  as  to  all  the  world  except  creditors  of  the  grantors. 

Transfers,  etc.,  to  defraud  creditors,  etc.  Sec.  6344,  All  transfers, 
conveyances,  or  assignments  made  by  a  debtor,  or  procured  by  him  to  be 
made,  with  intent  to  hinder,  delay,  or  defraud  creditors,  shall  be  de- 
clared void  at  the  suit  of  any  creditor ;  and  the  probate  judge  of  the 
proper  county,  after  any  such  transfer,  conveyance,  or  assignment 
shall  have  been  declared,  by  a  court  of  competent  j  urisdiction,  to  have 
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been  made,  with  the  intent  aforesaid,  or  in  tru»t  with  the  intent  men- 
tioned in  the  next  preceding  section  (r»343),  shall,  on  the  application 
of  any  creditor,  appoint  a  trustee  according  to  the  provbious  of  tills 
chapter  (chap.  4,  tiL  2),  who,  upon  being  duly  qualified,  shall  proceed 
by  due  course  of  law,  t«)  recover  possession  of  all  property  so  trans- 
ferred, conveyed,  or  assigned,  and  to  administer  the  same  as  in  other 
crises  of  assignments  to  trustees  for  the  benefit  of  creditors :  provided, 
liowever,  that  any  creditor  instituting  a  suit  for  the  purpose  aforesaid, 
•  lihall  cause  notice  of  the  pendency  and  object  thereof  to  be  published 
f'*r  at  least/our  con:«ecutive  weeks  in  some  newspaper  printed  orof  gen- 
ial circulation  in  the  county  in  which  said  suit  shall  be  |)ending;  and 
:»ll  creditors  who  shall,  within  fifteen  days  next  after  the  expiration  of 
-aid  notice,  file  an  answer  in  said  action  in  the  nature  of  a  cross-petition, 
praying  to  be  made  parties  thereto,  and  setting  forth  the  nature  and 
amount  of  their  respective  claims,  and  shall  secure  the  payment  of 
their  ;nr)  rata  sharo  of  the  costs  and  exjienses  of  such  action,  including 
reasonable  counsel  fees,  in  proportion  to  the  amount  of  their  said 
claims,  either  by  a  deposit  of  money,  or  by  an  undertaking  given  to 
the  plaintiff  in  such  sum,  and  with  such  security  as  the  court  or  clerk 
thereof  shall  require  and  approve,  shall  first  be  entitled,  with  the 
plaintiff,  to  the  benefits  of  such  transfer,  conveyance,  or  assignment. 
in  proportion  to  the  amounts  of  their  respective  claims ;  and  in  case 
of  such  notice  being  given,  the  court  in  which  such  transfer,  convey- 
ance, or  assignment  shall  have  been  declared  to  have  been  made  w^ith 
the  intent  aforesaid,  may  proceed  fully  to  administer  the  trust,  both  as 
to  the  creditors  who  are  parties  as  aforesaid,  and  those  who  have  not 
come  in  and  been  so  made  parties,  distributing  to  the  latter  the  surplus, 
if  any,  after  satisfying  the  claims  of  those  who  have  preference  as 
aforesaid;  but  if  such  court  shall  not  so  administer  the  trust,  or  if  such 
notice  shall  not  have  been  given,  the  said  court  shall  forthwith,  on  de- 
claring the  intent  aforesaid,  cause  a  copy  of  the  judgment  to  be  certified 
to  the  proper  Probate  Court,  which  shall,  on  iU  own  motion,  appoint  a 
trustee  as  in  this  chapter  (4)  provided;  and  after  the  costs  and  ex- 
penses aforesaid,  and  the  claims  of  the  aforesaid  preferred  creditors 
shall  have  been  paid  by  such  trustee,  the  residue  in  his  hands,  if  any, 
shall  inure  to  the  equal  benefit  of  the  remaining  creditors,  in  prop«)r- 
tion  to  the  amount  of  their  claims. 

(a)  The  statute  regulating  assignments,  etc.,  passed  April  0,  1859, 
applies  to  fraudulent  conveyances  ma<le  before  as  well  as  after  the 
passage  of  the  act,  and  a  creditor,  by  filing  his  petition,  etc.,  can  ob- 
tain no  priority  over  other  creditors  of  the  insolvent  debtor,  ikanton 
V.  Ketfes,  14  O.  S.  443. 
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This  was  before  the  act  of  1863,  requiring  publication  of  notice, 
etc. 

(b)  1.  The  act  of  February  12,  1863,  amending  section  17  (section 
6344),  applies  to  conveyances  constructively  as  well  as  those  actualbj 
fraudulent  as  against  creditors.  2.  The  only  change  effected  by  the 
amendatory  section  is  to  give  those  instituting  the  suit,  and  such 
other  creditors  as  become  parties,  a  preference  over  other  creditors. 
But,  before  such  preference  can  be  obtained,  the  opportunity  must  be 
presented  to  all  the  creditors  to  become  parties,  by  giving  them  the 
required  notice  of  the  pendency  and  object  of  the  suit.  3.  The  rights 
of  the  parties  become  fixed  by  the  decree  which  finally  determines  the 
fraudulent  character  of  the  conveyance;  and  it  is  too  late,  after  the 
suit  has  been  prosecuted  to  a  successful  result,  for  a  party  to  gain  the 
statutory  preference  over  other  creditors  by  publishing  the  notice. 
4.  But,  where  such  notice  has  not  been  given,  the  court,  before  or- 
dering the  funds  paid  over  to  the  assignee  appointed  under  the  act, 
will  provide  for  the  payment  of  the  costs  and  expenses  of  the  creditor 
in  prosecuting  the  suit  by  which  the  fund  was  obtained.  Jamison, 
Assignee,  v.  McNaUy,  21  O.  S.  295. 

(c)  Any  of  the  creditors  may  bring  the  action  whether  his  claim  has 
been  reduced  to  judgment  or  not.  Combs  v  Watson,  32  0.  S.  228.  And 
an  action  under  this  section  is  barred  after  the  lapse  of  four  years  un- 
der section  4982.     lb. 

(d)  The  act  of  February  12,  1863,  operates  only  upon  fraudulent 
transfers,  conveyances,  and  assignments  made  by  the  debtor  himself. 
If  an  insolvent  debtor  purchases  real  estate,  and  with  the  intent  to  de- 
fraud his  creditors,  causes  the  vendor  to  convey  it  to  another,  who  con- 
veys it  to  his  wife,  such  conveyance  is  not  within  the  act  of  1863,  but 
his  interest  must  be  suDJected  under  section  5464.  Shorten  v.  Woodrow, 
34  O.  S.  645. 

Under  the  present  statute,  by  the  words,  "  or  procured  by  him  to 
be  made,"  cases  like  that  of  Shorten  v.  Woodrow  are  within  this  sec- 
tion ;  and  qiiery,  if  that  case  is  not  overruled  by  Btoomingdale  v.  Stein, 
42  O.  S.  171. 

(e)  Where  there  is  no  other  creditor  than  the  one  who  brings  the 
action  and  has  the  conveyance  set  aside  as  fraudulent,  but  who  pub- 
lishes no  notice  of  the  pendency  and  object  of  the  suit,  and  the  court 
ordered  a  sale  of  the  land  and  the  payment  of  the  plaintiff's  claim  in 
full :  Held,  error.  After  finding  the  fraud,  the  court,  under  the  stat- 
ute, should  have  caused  a  copy  of  its  finding  to  be  certified  to  the  Pro- 
bate Court  for  the  settlement  of  the  insolvent's  estate.  Loudenback  v. 
Foster,  39  O.  S.  203. 
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{f)  The  boldiDg  in  HaUotoeU  v.  Baylist,  10  O.  S.  536,  that  where  s 
debtor,  with  intent  on  the  part  of  both  vendor  and  vendee  to  defraud 
creditors,  niade  sale  of  goods,  and  afterward  made  a  general  assign- 
ment to  a  trustee  of  all  his  pro{>erty  for  the  benefit  of  all  his  creditors, 
the  legal  right  of  the  general  assignee,  and  the  equal  equities  of  the 
creditors  at  large,  thereupon  attached  to  the  fuuds  in  the  hands  of 
the  fraudulent  vendee,  and  precluded  any  individual  creditor  from  ob- 
liniug  a  special  lien  upon  or  preference  over  others  in  the  distribution 
ut'  such  fuud,  still  holds,  unless  proceedings  are  had  under  this  section. 
But  where  no  creditor  has  applied  for  or  procured  the  appointment  of  an 
assignee  to  execute  the  trust,  it  is  competent  for  the  court  having  juris- 
diction of  the  parties  to  do  so,  and  the  fund  arising  from  an  action  under 
this  section,  to  direct  the  execution  of  tl\e  trust,  and  order  distribution 
in  accordance  with  its  provisions;  for  the  section  affixes  to  property  re- 
covered under  its  provisions  the  same  character  as  if  transferred  by 
written  assignment,  expressing  the  trust  Conrad  v.  Pancosi,  11  O.  8. 
685.  And  in  an  action  for  the  recovery  of  property  under  the  provis- 
ion!<  of  this  section,  it  is  a  proper  subject  of  inquiry,  in  determining 
the  character  of  the  conveyance,  whether  the  party  making  it  retained 
sufficient  property  to  satisfy  his  creditors.  Chrmley  v.  Potter,  29  O. 
8.  597. 

(g)  Where  property  sought  to  be  recovered  by  an  assignee  under 
this  section  has  been  seized  by  a  part  of  the  creditors  in  execution,  re- 
covery by  the  assignee  can  not  be  defeated  on  the  ground  that  the  as- 
signor had  fraudulently  retained  possession  of  the  property  with  the 
consent  of  the  assignee.  The  remedy  against  the  assignee  in  case  of 
maladministration  is  otherwise  provided  for.  Thomas  v.  Talmadge,  16 
O.  R.  433. 

(h)  An  assignment  by  a  debtor,  creating  therein  a  preference  among 
creditors,  is  void  as  to  the  preference,  though  the  fraudulemt  intent  is 
ooafined  to  the  assignor.     Harthman  v.  Lowe,  9  O.  93. 

(0  A  conveyance  set  aside  as  only  eongtmetively  fraudulent  will  be 
upheld  in  favor  of  one  not  guilty  of  actual  fraud,  to  the  extent  of  the 
actual  consideration  paid  (in  a  case  of  pre-existing  debts),  and  vacated 
only  as  to  the  excess  of  the  value  of  the  property  so  conveyed.  Jami- 
amy.  MeXaUy,  21  O.  8.  295. 

(k)  Where  a  party,  being  liable  to  an  action  for  breach  of  promise 
to  marry,  conveyed  his  real  estate  to  another  to  prevent  it  from  being 
subjected  to  any  judgment  that  might  be  obtained  against  him  in 
such  action,  and  such  action  is  bmught  and  judgmeut  obtained  against 
him,  such  plaintiff  was  a  creditor  at  the  time  of  the  conveyance;  and 
17 
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where  the  land  was  levied  on  in  tho  hands  of  the  fraudulent  grantee 
to  satisfy  such  judgment,  as  the  property  of  the  defendant  in  execu- 
tion, and  sold  at  sheriff's  sale,  and  bought  by  the  plaintiff  in  execu- 
tion, who  obtained  a  sheriff's  deed  therefor,  it  was  held  that  she 
could  recover  possession  thereof  against  the  fraudulent  grantee,  with- 
out first  suing  to  set  aside  the  fraudulent  deed.  McVeigh  v.  Rittenour, 
40  O.  S.  107 ;  Fisher  v.  Schlosser,  41  O.  S.  147. 

The  deed  was  void  as  against  such  creditor.  Westerman  v.  "Wester- 
man,  25  O.  S.  510. 

(l)  A  voluntary  conveyance  to  a  trustee  for  the  benefit  of  the 
grantor's  wife  and  children  is  not  fraudulent  against  a  creditor  whose 
claim  was  at  the  time  amply  secured  by  mortgage  ;  and  the  fact  that 
the  mortgage  security  is  subsequently  lost  by  the  creditor's  laches  does 
not  make  such  conveyance  fraudulent.  Stepheiison  v.  Donahue,  40  O. 
S.  184. 

(m)  Where  a  receiver  of  a  dissolved  corporation  neglects  or  refuses 
to  institute  proceedings  to  set  aside  a  fraudulent  conveyance  made  by 
a  corporation  before  its  dissolution,  a  creditor  may  do  so  in  place  of 
the  receiver,  by  an  action  in  the  nature  of  a  creditor's  bill ;  but  no 
questions  as  to  liens  was  decided.  Monitor  Furnace  Co.  v.  Peters,  40 
O.  S.  575. 

(n)  The  declarations  of  a  grantor,  at  the  time  he  conveyed  to 
grantees,  voluntarily,  that  such  conveyance  was  in  trust  for  their 
wives,  are  admissible  in  evidence  in  an  action  against  the  assignee  for 
the  benefit  of  creditors,  of  such  grantees,  to  subject  the  property  to 
their  debts.     Harvey  v.  Gardner,  41  O.  S.  642. 

(o)  Where  an  individual  conveys  property  for  the  purpose  of  de- 
frauding his  creditors,  and  .dies,  a  court  of  equity  will  interpose  at  the 
suit  of  a  creditor,  to  set  aside  the  conveyance.  Hampson  v.  Sumner, 
18  O.  444. 

(p)  Where  an  execution  has  been  levied  on  land  which  has  been 
conveyed  by  the  judgment  debtor,  with  intent  to  defraud  his  creditors, 
the  judgment  creditor  may  maintain  an  action  to  set  aside  the  fraudu- 
lent conveyance  in  order  to  effect  a  better  sale,  of  the  property.  Gorm- 
ley  V.  Potter,  29  O.  S.  597. 

(q)  Where  a  person,  insolvent  at  the  time,  executes  a  note,  without 
consideration,  to  another,  with  warrant  of  attorney  to  confess  judo- 
ment,  and  judgment  is  taken,  and  execution  issued  and  levied  on  the 
goods  of  the  maker  of  such  note,  the  transaction  is  within  section 
6344.     Bhomingdale  v.  Stein,  42  O.  S.  168. 

(r)  A  mortgage  void  as  to  creditors  is  void  as  against  the  assignee 
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for  the  l)enefit  of  cretlitorjs.  Haws  v.  Tiffany,  25  O.  S.  549 ;  Lindeman 
V.  Irn^ani,  3G  ().  8.  1  ;    BUmdy  v.  Benedict,  42  O.  S.  295. 

(«)  A  deed  of  aseigument  for  the  benefit  of  creditors,  which  excepts 
from  the  operation  of  the  assignment,  "  all  existing  liens,"  does  not 
give  priority  to  a  mortgage  lien,  which  i?  void  as  against  creditors,  al- 
though valid  as  against  the  assignor.  Blandy  v.  Benedict,  42  O.  8. 
295. 

(t)  A  creditor  of  two  insolvent  debtors,  who  proves  his  claim  and 
taki-.s  his  dividend  against  one,  loses  his  right  to  proceed  against  the 
other  for  the  unpaid  balance,  but  no  creditor  of  both  debtors,  by  tak- 
ing judgment  against  one,  loses  his  rights  to  his  pro  rata  dividends  in 
the  proceeds  of  the  property  of  both.     Brannan  v.  Purcell,  41  O.  S.  187. 

(li)  An  assignment  of  an  insolvent  debtor  for  the  benefit  of  cred- 
iton)  does  not  take  effect  until  it  is  delivered  to  the  probate  judge. 
^  &MV).  Hence,  it  is  until  then  revocable  by  the  assignor,  and  his 
propi>rt y  is  subject  to  execution  or  attachment. 

Petition  to  Set  Aside  Fraudui^xt  Conveyance. 

[Pom  213.    §6344.] 

The  StAle  of  Ohio,  Court  of  Common  Pleas  of County. 

John  Doe.  Plaintiff. 
No.  — .]  vs.  \  Petition. 


John  Smith  and  N.  O.,  Defendants. 

John  Doe,  the  above  named  plaintiff  snys  that,  on  or  about  the day 

of ,  A.  D.  18 — ,  in  the  Court  of  Common  Pleaa  of County,  Ohio, 

at  the  term  thereof,  in  said  year    he  duly  recovered  a  judgment 

against  said  John  Smith,  and  one  John  Jones  and   Hugh  Evans,  for  the 

sum  of dollars,  and dollars  costs,  with  interest  from  the 

day  of ,  *.  u.  18 — ,  which  judgment  is  still  in  full  force  and  [wholly] 

unsatisfied;  and  in  and  about  endeavoring  by  law  to  collect  said  judg* 

ment,  interest  and  costs,  the  plaintiff  has  incurred  and  expended  

iloUars,  additional  costs;  that,  on  or  about  the day  of ,  a.  n.  18 — , 

the  plaintiff  caused  to  be  duly  issued  and  delivered  to  the  sheriff  of  said 

county  a  writ  of  execution  against  the  said  judgment  defendants, 

which  said  writ  of  execution  has  been  duly  returned  by  said  sheriff,  in- 
dorsed :  "  No  goods  or  chattels,  lands  and  tenements,  of  the  said  defend- 
ants, or  any  of  thom,  found  whereon  to  levy  "  [or,  that  none  of  said  judg- 
ment defendants  have  any  property,  personal  or  real,  subject  to  levy  and 
»ale  on  execution  ;  or,  if  (he  plaintiff  has  not  reduced  hi*  eiaim  to  judgment, 
slate  the  cause  of  action,  wilh  prayer  for  judgment  as  in  bringing  an  action  to  ob- 
tain judgment  upon  it  {'A2  O.  S.  228)];  that,  on  or  about  the day  of , 

A.  D.  18 — (.after  the  incurring  of  said  indebtedness  to  the  plaintiff,  tha 
•aid  defendant,  John  Smith,  with  the  intent  to  hinder,  delay,  and  defraud 
his  creditors,  conveyed  to  the  jiaid  defendant,  N.  O.,  who  then  and  there 
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accepted  the  same,  in  consummation  of  a  combination  and  conspiracy 
between  the  said  defendants,  with  intent  to  hinder,  delay,  and  defraud 
the  creditors  of  the  said  John  Smith,  the  following  described  real  estate, 

situate  in  said county,  and  described  as  follows,  to  wit:  [Acre  describe 

the  property,  whether  it  be  real  or  personaU] ;  and  that  said  conveyance  is  void 
as  to  the  creditors  of  said  John  Smith. 

Wherefore,  the  plaintiflFasks  \j.f  the  petition  is  on  a  debt  not  reduced  to  judg- 
ment, for  judgment  against  the  debtor,  a^id  as  follows .]  that  the  said  convey- 
ance, transfer,  and  assignment  from  said  John  Smith  to  said  N.  O.  be  de- 
clared void,  and  set  aside,  and  that  all  said  property  be  subjected  to  the 
satisfaction  of  the  plaintiff's  said  debt,  etc.,  against  said  John  Smith,  and 
his  other  debts,  as  provided  by  the  statute  in  such  case  made  and  pro- 
vided; for  costs,  and  for  all  such  relief  as  the  plaintiff  may  be  entitled 
to,  upon  the  facts,  in  law  or  in  equity. 

Sworn  to,  etc.  Edward  Coke,  Attorney  for  Plaintiff. 

Precipe :  No  indorsement  on  summons  necessary  ;  summons  or  pub- 
lication as  in  other  cases. 

Note. — If  the  debt  arose  subsequent  to  the  alleged  fraudulent  conveyance,  it 
must  be  alleged  that  the  conveyance  was  made  and  accepted  with  the  in- 
tent and  purpose  to  defraud  the  subsequent  creditors  of  the  party  so  conveying. 

If  the  conveyance  is  voluntary,  that  is,  without  or  for  a  grossly  inadequate 
consideration,  it  is  fraudulent,  by  construction,  as  against  prior,  but  not  pHma 
fade  as  to  subsequent  creditors  of  the  party  conveying.  And  if  the  grantor 
and  grantee  intend,  in  fact,  to  defraud  creditors  of  the  grantor,  the  conveyance 
will  be  set  aside  for  such  fraud,  though  the  grantee  pays  the  full  value  of  the 
property — as  where  the  transaction  was  to  enable  the  debtor  to  convert  his 
property  into  money,  and  place  it  beyond  the  reach  of  his  creditors. 

Notice    op    Pendency  a,nd    Object    of    the  Petition — Legal 

Notice. 

[Pom  214.    §6344.] 
Notice  is  hereby  given  to  all  the  creditors  of  John  Smith,  of  the  county 

of and  the  state  of ,  that,  in  the  Court  of  Common  Pleas  of 

County,  Ohio,  on  the day  of ,  a.  d.  18 — ,  John  Doe  filed  his  certain 

petition  and  duly  commenced  a  civil  action  against  said  John  Smith  and 
N.  O.,  where  the  same  is  pending,  the  object  of  which  is  to  have  declared 
void  and  set  aside  a  certain  conveyance  executed  by  said  John  Smith  to 
said  N.  0.  on  the  ground  that  the  same  was  made  and  accepted  between 
said  defendants  forthepurposeof  hindering,  delaying,  and  defrauding  the 
creditors  of  said  John  Smith,  the  property  so  conveyed  being  described  as 
follows :  [^Here  describe  the  same}.  AH  such  creditors  desiring  to  unite  with 
the  plaintiff  to  set  aside  said  conveyance  and  subject  said  property  to 
creditors,  will  appear  in  said  court,  file  their  cross-petitions,  and  give  their 
undertakings  as  to  costs  and  expenses,  as  required  by  the  statute  in  such 
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made  and  prorided,  by  or  on  the day  of ,  a.  d.  18 —     [Tki* 

day  tknuld  hefjteen  dayt  after  four  full  wuka  from  the  date  of  the  first  publica- 
tion, not  merely  to  the  date  oj  the  fourth  weekly  irnertion  in  the  newspaper  printed 
^r  of  general  e  irculalion  in  the  county.'\  JoBN  DoB,  Plaintiff. 

Edward  Cork,  Attorney. 

[Date} 

Proof  of  publication  a.s  in  other  cases. 

Answer  and  Cross-Petition  of  Creditor  who  Coices  in  in  Pur- 
suance OF  Sucu  Notice. 

[Form  215.    §6344] 

<*ourt  of  Common  Pleas  of County. 

John  Doe,  Plain tifiT,  | 

No.  — .]  vs.  >  Answer  and  CroM-Petition  of  P.  Q. 

.lohn  Smith  and  N,  0.,  Defendants,  j 

And  now  comes  P.  Q.,  and  by  leave  of  the  court  first  hftd  and  obtained, 
makesi  himself  a  defendant,  and  file?  this  his  answer  and  cross-petition  in 
(his  case,  and  says  that  he  adopts  and  makes  part  hereof,  the  same  as  if 
herein  specially  stated  and  averred,  all  that  is  stat«tl  in  the  plaintiff's 
(tetition,  us  to  said  convevance  having  been  executed  and  accepte<l  between 
said  defendants,  John  Smith  and  N.  O.,  fur  the  purpose  of  hindering, 
delaying,  and  defrauding  the  creditors  of  said  John  Smith;  but  of  the 
amount  and  validity  of  plaintiff's  said  judgment  and  demands  he  has 
alleged  as  due  to  the  plaintiff  from  said  John  Smith,  he,  the  said  P.  Q., 
knows  nothing,  and  demands  strict  proof  of  the  same,  as  he  does  in  the 
case  of  every  other  creditor  making  an  equal  pro  rata  claim  herein  against 
said  John  Smith. 

And  for  a  cause  [or,  first  cause,  if  there  be  more  than  one  distinct  cause  of 
■irtion  to  be  set  forth']  of  action  against  said  John  Smith  this  defendant  says, 

that,  on   the  day  of ,  a.  d.  18—,  he  contracted  with   said  John 

Smith  to  sell  and  deliver  to  said  John  Smith  one  thousand  bushels  of 

wheat,  the  same  to   be  delivered  at ,  on  the day  of ,  a.  d. 

18 — ,  for  and  in  consideration  of  which  the  said  John  Smith  agreed  to  pay 
him,  in  thirty  days  after  such  said  delivery  of  said  wheat,  one  dollar  per 
l*u.Hhel;  that  at  said  time  and  place  this  defendant  did  duly  deliver  said 
one  thousand  bushels  of  wheat  to  said  John  Smith,  and  did  duly  perform 
all  the  conditions  of  said  contract  on  his  part  to  be  done  and  performed  ; 
vet  the  said  John  Smith,  though  said  thirty  days  from  the  date  of  said 
•  ielivery  to  him  of  said  wheat  are  passed,  has  wholly  failed  to  pay  this  party 
forthesame.  or  for  any  part  thereof,  and  that  there  isnowdue  to  this  defend- 
ant from  the  said  John  Smith,  by  reason  of  the  preroisee,  the  sum  of  one 

thoufiand  dollars,  with  interest  from  the day  of .  a.  d.  18 — ,  for 

which  he  asks  judgment  against  said  John  Smith. 

Ue  also,  asks  that  said  conveyance  from  said  John  Smith  to  said  N.  O. 
be  deoUred  void,  and  set  aside,  and  said  property  subjected  and  applied. 
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according  to  law,  to  the  said  debt  so  due  this  party  as  aforesaid,  and  for 
all  relief  that  he  may  be  entitled  to  in  law  or  equity. 

Joseph  Chitty,  Attorney  for  P.  Q. 
Sworn  to,  etc. 

Undertaking  of  Intervening  Creditor. 

[Form  216.    §  6344] 

The  State  of  Ohio,  Court  of  Common  Pleas  of County, 

John  Doe,  Plaintifif,  Irxji.!-         c  -o    r\     r  i. 

y     -I  '  '  [Undertaking:  of  P.  Q.,  Intervenmg 

John  Smith  and  N.  O.,  Defendants,  j      Creditor,  $        . 

Whereas,  in  this  cause,  brought  and  pending  in  said  court,  by  said  John 
Doe  against  the  said  John  Smith  and  N.  O.,  to  have  declared  void  and  set 
aside  a  certain  conveyance  of  certain  property  in  the  petition  described,  on 
the  ground  that  the  same  was  made  and  accepted  between  said  parties 
defendant,  to  hinder,  delay,  and  defraud  the  creditors  of  the  said  John 
Smith,  reference  to  said  petition  being  hereby  expressly  had,  the  said  P. 
Q.  intervenes  as  a  creditor  of  said  John  Smith  by  filing  his  answer  herein 
in  the  nature  of  a  cross-petition,  reference  to  which  is  hereby  expressly 
had,  on  compliance  with  the  statute  in  such  case  made  and  provided. 

Now,  in  consideration  of  the  premises,  we,  P.  Q.,  as  principal,  and  R.  S., 
as  surety,  jointly  and  severally,  do  hereby  undertake  to  said  plaintiff, 

John  Doe,  in  the  sum  of dollars,  that  said  N.  O.  will  pay  his  pro  rata 

share  of  the  costs  and  expenses  of  said  action,  including  reasonable 
counsel  fees,  in  proportion  to  the  amount  of  the  said  claim  of  the  said  P.  Q. 

In  witness  whereof,  we  have  hereunto  subscribed  our  names,  this  

day  of ,  A.  D.,  18 — .  ,  P.  Q. 

R.  S. 

The  above  undertaking  of  P.  Q.  and  R.  S.  is  by  me  appproved  as  suffi- 
cient. 

[Date!  ,  Clerk. 

[Form  217.    §  6344.] 

T^     -1  (  Approval  of  Undertaking  in   Intervening  Answer 

Jo'hn  SmTth  et  als.  j      ^^^  Cross-Petition  of  P.  Q.,  etc. 

This  day  came  P.  Q.,  and  upon  executing  his  certain  undertaking  ta 

the  plaintifif,  with  R.  S.  as  his  surety,  in  the  sum  of dollars,  which 

undertaking  is  hereby  approved  by  the  court  as  sufficient,  leave  is  given 
said  P.  Q.  to  intervene  in  this  action  by  filing  his  answer  in  the  nature 
of  a  cross-petition.     Answer  and  cross-petition  filed. 

Judgment  Setting  Aside  Fraudulent  Conveyance,  and  Find- 
ing Priorities,  and  Order  of  Distribution, 

[Form  218.    §6344.] 
John  Doe         ] 
No.  — .]  vs.  >  Judgment  Setting  Aside  Fraudulent  Conveyance,  etc. 

John  Smith  et  als.  ] 

This  day  this  cause  came  on  to  be  heard  by  the  court  upon  the  petition 
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of  the  plaintitfii  [the  unswent  of  said  tlohn  Smith  and  N.  O.,  and  the  an- 
swer and  cross-petition  of  P.  Q.,  and  the  respective  replies  filed  herein], 
and  the  testimony  a^lduced  by  the  parties  respectively,  and  was  argued 
by  counsel.  On  con»ideraiiou  whereof,  and  the  court  being  fully  advised 
in  the  premises,  doth  find  that  said  conveyance  of  said  property,  in  the 
petition  mentioned,  wnsmade  by  said  John  Smiih  for  the  purpose  of  hinder- 
ing, delaying,  and  defrauding  his  i-reditur>,  and  accepted  by  said  N.  O., 
with  such  purpose  and  intent,  and  the  sami-  is  adjudged  void  as  against 
the  creditors  of  said  John  Smith;  and  the  court  duth  further  find  that 
there  is  now  due  to  the  said  John  Doe  from  the  said  John  Smith  the 
sum  of dollars,  with  interest  from  the day  of ,  a.  d.  18 — . 

Also  that  there  is  due  to  said  P.   Q.,  upon  the  matters  stated  in  his 

answer  and  cross-petition  herein,  the  sum  of  dollars,  with  interest 

from  the  day  of ,  a.   d.   18 — ;  and  also  that  the  said  plaintiff 

has  given  due  notice  as  required  by  law  of  the  pendency  and  object  of 
his  said  petition,  and  that  by  answer  in  the  nature  of  a  cross-petition 
said  P.  Q.  has  duly  intervened  in  the  prosecution  of  this  action,  and  no 
other  creditors,  if  any  there  be,  have  appeared  herein  and  tiled  any  answer 
in  the  nature  of  a  cross-]»etition. 

It  is,  therefore,  ordered  and  adjudged  by  the  court  that  said  convey- 
ance from  said  John  Smith  to  said  N.  0.  be,  and  the  same  is  hereby  set 
aside  as  against  the  creditors  of  said  John  Smith ;  and  that  the  said 
property  in  said  conveyance  and  the  petition  herein  described  be  a[>- 
praised,  advertised,  and  sold  as  upon  execution,  and  the  proceeds  thereof 
be  brought  into  court  *  and  distril)Ut«d  as  follows :  1.  To  the  payment  of 
the  costs  of  this  action.  2.  To  said  John  Doe  and  P.  Q.  pro  rata,  in  pro- 
portion to  the  respective  amounts  of  their  said  claims  so  as  aforesaid 
found  due.  3.  And  if  there  shall  be  any  amount  remaining,  the  same  to 
be  distributed  pro  rata,  in  proportion  to  the  amounts  of  their  respective 
claims,  to  other  creditors  of  said  John  Smith.  4.  If  any  thing  shall  be 
thereafter  remaining,  the  same,  after  paying  to  said  John  Doe  and  P.  Q. 
their  costs  in  this  behalf  expended,  to  be  Uixed,  to  be  paid  to  the  said  N.  U. 

And  it  is  further  adjudged  that  the  said  John  Doe  and  P.  Q.  recover 
of  the  said  John  Smith  and  N.  U.  their  respective  costs  in  this  behalf  in- 
curred and  expended,  to  be  taxed;  and,  as  to  such  surplus,  if  any  there 
be  remaining  alter  the  payment  of  the  said  John  Doe  and  P.  Q.,  and 
the  costs  hereinbefore  ordered  to  be  )iaid  out  of  the  proceeds  of  said 
property,  the  clerk  of  this  court  is  hereby  ordered  and  required  to  give 
public  notice  in  a  newspaper  published  and  of  general  circulation  in  said 

county,  for  consecutive  weeks  to  the  creditors  of  said  John 

Smith  to  appearand  tile  their  chtims  against  said  John  Smith  in  said 
court,  for  the  ]>urposu  of  effecting  an  equal  distribution  of  the  remainder 
of  such  fund,  pro  rata,  among  all  the  creditors  of  said  John  Smith. 

SciU.-^l\.  may  ofl«n  be  advisable  to  limit  the  Judgment  entry  to  what  pre* 
cedes  the  *  in  tbe  foregoing  form,  and  make  the  entry  of  distribution,  etc.,  after 
the  fund  is  brought  into  court. 
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Judgment  when  no  Notice  has  been  Given. 
[Form  219.    §  6344.] 

«•     -j  (  Judgment   Setting   Aside  Fraudulent  Conveyance 

John  Smith  et  als.  J      *"^  Transmitting  Cause  to  Probate  Court. 

This  day  this  cause  came  on  to  be  heard  by  the  court  upon  the  petition 
of  the  plaintiflF,  the  answers  of  said  defendants,  John  Smith  and  N,  O., 
and  the  replies  of  the  plaintifiF  thereto,  and  the  court  having  heard  the 
evidence  adduced  by  the  parties,  respectively,  and  the  arguments  of  their 
counsel,  and  being  fully  advised  in  the  premises,  doth  find  that  the  said 
conveyance  of  the  said  property  in  the  petition  mentioned  and  described, 
to  wit  [^here  describe  it'],  was  conveyed  as  charged  by  said  John  Smith  to 
said  N.  0.,  with  the  intent  to  hinder,  delay,  and  defraud  the  creditors  of 
him,  the  said  John  Smith,  and  that  said  conveyance  of  said  property  was 
accepted  by  said  N.  O.,  with  the  same  purpose  and  intent;  also  that  there 
is  due  to  the  plaintiff  from  said  John  Smith,  as  stated  in  the  plaintiff's 

petition,  the  sum  of dollars,  with  interest  from  the day  of ,  a. 

D.  18 — ,  and  his  costs  in  this  behalf  incurred  and  expended,  taxed  to 

dollars,  for  which  judgment  is  hereby  rendered  in  his  favor  against  said 

John  Smith  and  N.   O.     Defendants'  costs  taxed  at dollars.     And 

the  court  doth  further  find  that  no  notice  has  been  published  or  given, 
as  required  by  the  statute  in  such  case  made  and  provided:  wherefore,  it 
is  adjudged  by  the  court  that  said  conveyance  from  said  John  Smith  to 
said  N.  0.  of  said  above  described  property,  be,  and  the  same  is  hereby 
set  aside  and  declared  void  as  to  the  creditors  of  said  John  Smith.  And 
it  is  further  ordered  by  the  court  that  a  copy  of  this  judgment  be  forth- 
with certified  to  the  Probate  Court  of County,  Ohio,  to  be  there  pro- 
ceeded in  according  to  law. 

Certificate  of  Clerk  to  Copy  of  Judgment. 

[Form  220.   §  6344.] 

The  State  of  Ohio, County,  ss. 

To  the  Probate  Court  of  the  County  of : 

I  hereby  certify  that  the  foregoing  is  a  true  and  full  copy  of  the  judg- 
ment rendered  by  the  Court  of  Common   Pleas  of  County,  in  the 

cause,  No. ,  of  John  Doe  against  John  Smith  and  N.  O.,  lately  pending 

in  said  court. 

Witness  my  hand  and  the  seal  of  said  court,  this day  of a.  d. 

18—. 

[seal.]  ,  Clerk. 

Note. — A  jury  trial  is  not  a  matter  of  right  to  the  parties  in  this  class  of 
cases,  and  it  is  better,  usually,  to  try  them  to  the  court;  but  the  court  may  refer 
the  issue  to  a  jury,  whose  verdict  will  be  advisory  only,  as  other  verdicts  are 
in  chanoerv  causes. 
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lasuKs  Referred  to  Jury  for  Triai* 

[Form22L    §§5131,6344.] 

John  Doe  | 

No.  — .]     w».  >  Order  Referring  Issue  to  Jury. 

John  Smith  and  N.  O.  J 

In  this  case,  it  is  ordered  by  the  court  that  the  following  issues  be  sub- 
mitted to  a  jury  for  trial : 

1.  Was  the  conveyance  of  the  property,  in  the  petition  mentioned,  con. 
Teyed  by  said  John  Smith  to  said  N.  O.  with  intent  to  hinder,  delay,  and 
defraud  the  creditors  of  the  said  John  Smith. 

2.  Was  said  conveyance  accepted  by  said  N.  O.  with  intent  to  hinder, 
delay,  and  defraud  the  creditors  of  said  John  Smith. 

Verdict  of  Jury. 

[Form  222.    §  5197.] 

We.  the  jury,  find  that  the  said  conveyance  was  made  by  said  John 
Smith  to  said  N.  O.  with  intent  to  hinder,  delay,  and  defraud  his  cred- 
itors;  and  that  said  N.  O.  accepted  said  conveyance  with  the  intent  to 
hinder,  delay,  and  defraud  the  creditors  of  said  John  Smith. 

,  Foreman. 

Judgment  upon  Verdict. 

[Form  223.    §6344.] 
John  Doe  |    Judgment  upon  Verdict  Setting  Aside  Fraudulent 

John  Smit'h  et  als.  J        Conveyance,  etc. 

This  day  this  cause  came  on  further  to  be  heard,  and  upon  the  verdict 
of  the  jury  herein,  and  the  evidence  adduced  to  the  court  by  the  parties, 
and  the  court  being  fully  advised  in  the  premises,  doth  find  that  [<u  m 
/omu  2l8an(£2l9]. 

CONVEYANCES,  ETC.,  MADE  BY  FAILINQ  DEBTOR  TO  A  TRUSTEE  FOR 
THE  BENEFIT  OF  ONE  OR  MORE  CREDITORS,  WHICH  INURE  TO 
THE  BENEFIT   OF  ALL  THE  CREDITORS. 

By  the  common  law,  a  debtor,  in  contemplation  of  insolvency,  can 
prefer  one  or  more  of  his  creditors,  though  such  preference  exhausts 
all  his  property ;  and  he  could  do  this  by  a  conveyance  to  a  trastee, 
not  a  creditor,  for  the  benefit  of  such  creditor  or  creditors,  as  were 
preferred,  and  their  acceptance  of  such  preference,  being  wholly  hcue- 
ficial  to  them,  was  presumed  in  the  absence  of  proof  of  refusal ;  and 
such  preference  was  not  evidence  of  an  intention  to  defraud  creditors. 
TamjJciM  V.  Wheeler,  16  Pet.  106.  This  was  the  rule  in.  Ohio  until 
modified  by  statute. 


266  CODE  PRACTICE  AND  PRECEDENTS. 

Assignments  to  a  trustee  in  contemplation  of  insolvency  inures  to  all  cred- 
itors. Sec.  6343.  All  assignments  in  trust  to  a  trustee  or  trustees, 
made  in  contemplation  of  insolvency,  with  the  intent  to  prefer  one  or 
more  creditors,  shall  inure  to  the  equal  benefit  of  all  creditors,  in  pro- 
portion to  the  amount  of  their  respective  claims,  and  the  trusts  arising 
under  the  same  shall  be  administered  in  conformity  with  the  provis- 
ions of  this  chapter  (tit.  2,  ch.  4). 

Note. — If,  in  contemplation  of  insolvency,  A.  conveys  his  property  to  B.  to 
pay  his  creditors,  C.  and  D.,  this  conveyance  inures  to  the  benefit  of  all  A.'s 
creditors,  though  the  words  "  trust"  and  "  trustee  '^  be  not  used.  It  is  the  sub- 
stance of  the  transaction  that  characterizes  its  legal  natiH-e  and  effect;  but  if  a 
creditor  makes  such  a  conveyance,  having  enough  other  property  subject  to 
execution,  and  not  in  contemplation  of  insolvency,  the  trust  will  be  enforced 
according  to  its  terms. 

(a)  While  all  contracts  for  the  purpose  ot  defrauding,  delaying,  or 
hindering  creditors  havealways  been  void,  even  without  statute  (13  Eliz. , 
c.  5),  yet  it  is  only  by  statute  law  that  the  insolvent's  preference  of  one 
creditor  over  another  can  be  objected  to  ;  voluntary  assignments  for  the 
benefit  of  creditors,  even  in  the  absence  of  statutory  provisions,  have 
been  universally  supported,  even  where  a  part  of  the  creditors  are  pre- 
ferred to  the  exclusion  of  others.     Atkinson  v.  Tomlinson,  1  O.  S.  237. 

(b)  Where  a  debtor,  in  contemplation  of  insolvency,  makes  an  as- 
signment or  conveyance  of  all  his  property  to  trustees,  for  the  benefit 
of  all  his  creditors,  at  a  time  when  it  is  expected  that  some  of  his  cred- 
itors will,  within  a  few  days,  obtain  judgment  against  him,  it  is  not  per 
se  fraudulent  and  void  upon  the  ground  that  the  deed  contains  a  clause 
which  provides  that  the  trustee  may  sell  the  property  at  private  or  at 
public  sale,  and  upon  such.a  credit  as  he  shall  deem  most  expedient 
and  beneficial  for  his  creditors,  for  this  does  not  imply  that  he  shall 
give  a  credit  greater  than  the  law  authorizes.  When  a  man  finds  that  he 
is  insolvent,  the  most  jiist  and  equitable  act  that  he  can  do  is  to  sur- 
render his  property,  in  trust,  for  the  benefit  of  all  his  creditors  alike ; 
and  the  hinderance  and  delay  which  such  a  course  will  occasion  to  par- 
ticular creditors,  who  are  seeking  a  priority  of  liens  on  the  property  of 
the  debtor  by  judgments  at  law,  and  speedy  collections  by  sales  on  ex- 
ecution, are  simply  unavoidable  incidents  to  a  just  and  lawful  act,  and 
not  being  fraudulent  at  law,  do  not  bring  the  instrument  of  assignment 
within  the  operation  of  the  statute  of  frauds.  Hoffman  v.  MackaR,  5 
O.  S.  124. 

But  there  are  certain  provisions  in  assignments,  in  contempla- 
tion of  in'solveucy,  which  are  per  se  fraudulent,  as,  for  instance, 
a    provision    in    the    deed    of    assignment    postponing    the    period 
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of  sale  and  payment  an  unreasonable  time;  stipulations  tending 
to  coerce  the  creditors  int.)  compromise  or  release  of  a  jnirt  of 
their  debts,  or  imposing  other  unreasonable  conditions  as  to  the  terms 
upon  which  they  may  |>articipate  in  the  distribution  of  the  estate,  or 
resserving  to  the  assignor  the  control  or  disposition  of  the  uses  to  which 
the  property  is  to  be  applied;  the  reservation  of  a  use  or  benefit  to  the 
grantor  or  his  family,  or  any  one  not  a  creditor,  or  a  reservation  of  the 
surplus  after  paying  certain  specified  debts,  leaving  others  unpaid  ;  the 
reservation  of  a  [Mjwer  of  revocation,  or  the  introduction  of  such  con- 
ditions and  contingencies  as  to  give  the  debtor  a  control,  and  give  him 
the  power  to  defeat  the  conveyance,  and  a  provision  that  the  trans:iction 
shall  be  kept  secret  until  the  debtor  has  secured  certjiin  advantages,  or 
has  the  opportunity  to  get  beyond  the  reach  of  process  of  other  cred- 
itors, or  by  which  the  deed  is  not  to  be  recorded  or  does  not  become 
eflectual  until  other  creditors  bring  suit     lb. 

(e)  Declarations  made  by  the  assignor,  that  it  was  his  intention  and 
design  to  prefer  his  (5wn  creditors, 'in  preference  to  those  to  whom  he 
was  liable  as  surety  for  others,  have  no  effect  unless  inserted  in  the 
deed,  and  when  thus  inserted  their  simple  effect  would  be  to  bring  the 
design  within  the  statute,  and  that  the  property  assigned  must  inure 
to  the  benefit  of  all  the  creditt)r8.  lb.;  Bancroft  v.  Blizzard,  13 
O.  .'JO. 

(d)  In  case  of  an  assignment  of  choses  in  action  lor  the  benefit  of 
creditors,  the  law  of  the  domicile  of  the  assignor  controls  and  deter- 
min&«  what  is  a  sufficient  transfer  to  authorize  the  as*signee  to  collect  the 
same,  and  where  such  assignment  of  choses  in  action  in  New  York  was 
in  conformity  with  the  laws  of  that  state,  where  the  insolvent  debtor 
resideii  and  transacted  business,  and  there  transferre<l  the  right  of  action 
to  the  assignee,  the  assignee  may  maintain  an  action  in  the  courts  of  this 
state  to  collect  the  same,  although  the  assignment,  as  authorized  by  the 
laws  of  New  York,  gives  preference  to  certain  cre<litor8.  The  princi- 
ples of  comity  between  states  will  allow  such  assignee  to  maintain  an 
action  in  this  state,  agaiast  one  of  its  citizens,  notwithstanding  such 
preference,  in  the  absence  of  sei-ofT  or  other  defense  to  such  action,  or 
of  uny  lien  or  charge  against  the  claim  by  the  debtor  under  the  laws 
of  Ohio.     FiiUer  v.  Steit^itz,  27  O.  8.  355. 

(e)  In  order  to  give  effect  to  an  aa^ignment  for  the  benefit  of  cred- 
itors in  this  state,  where  lands  in  Ohio  constitute  a  [mrt  of  the  property 
assigned,  title  to  such  lands  will  not  pass  unless  the  insolvent  makes  a 
formal  deed  of  conveyance  to  the  trustee,  for  real  property  can  only  be 
transferred  according  to  the  law  of  the  place  where  it  is  situated. 
Rogrr»  v.  Allen,  3  O.  488.     And,  therefore,  a  transcript  from  the  State 
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of  Peurisylvania,  showing  that  au  insolvent  debtor  had  assigned  his 
property  for  the  benefit  of  his  creditors,  is  not  competent  evidence  to 
effect  the  title  to  real  estate  in  Ohio,  McCullough  v.  Bodrick,  2  O.  234. 
Butwhen  an  assignment  is  made  by  an  insolvent  debtor,  residing  abroad, 
of  lands  in  Ohio,  in  trust  to  sell  and  pay  his  debts,  such  assignment 
will  not  be  superseded  by  an  attachment  issued  by  a  creditor  in  Ohio, 
and  levied  upon  the  lands.     Sortwell  v.  Jewett,  9  O.  180. 

(/)  One  of  the  members  of  an  insolvent  firm  can  not,  either  before 
or  after  dissolution  of  the  partnersliip,  make  a  valid  assignment  of  all 
the  effects  of  the  firm,  for  the  benefit  of  creditors,  against  the  will  of 
a  copartner,  or  without  his  assent,  if  he  is  present  or  accessible. 
Holland  v.  Drake,  29  O.  S.  441. 

But,  if  a  partner  is  absent,  not  accessible,  and  could  not  have  been, 
or  can  not  be  consulted,  the  other  may  make  a  valid  assignment  of  the 
partnership  effects  for  the  benefit  of  creditors  of  the  firm,  and  where 
an  assignment  is  so  made,  against  the  will  or  without  the  assent  or 
knowledge  of  the  copartner,  and  he  subsequently  ratifies  the  assign- 
ment, the  ratification  will  relate  back  to  the  time  of  the  execution  of 
the  assignment,  and  give  it  effect  from  that  date,  but  not  so  as  to  de- 
feat the  rights  of  third  persons,  acquired  in  good  faith  in  the  mean- 
time, but  when  a  firm  is  dissolved,  and  its  property  and  assets  divided 
between  the  partners,  the  individual  members  can  not,  in  contemplation 
of  insolvency,  make  an  assignment  of  their  property,  both  individual 
and  that  which  is  derived  frpm  the  firm,  for  the  benefit  of  individual 
creditors,  to  the  exclusion  of  firm  creditors.  The  statute  relating  to 
assignments  will  so  operate  in  such  case  as  to  secure  an  equality  for 
both  classes  of  creditors.     Miller  v.  Estill,  5  O.  S.  508. 

(g)  Partners  lose  their  primary  right  to  apply  the  partnership 
property  to  the  payment  of  the  partnership  debts  by  the  extinguish- 
ment of  the  partnership,  and  when  that  is  gone,  the  right  of  the  part- 
nership creditors  to  enforce  the  application  of  the  property  which  once 
belonged  to  the  former  firm,  to  the  payment  of  such  partnership  debts, 
is  also  extinguished.  Partnership  creditors  must  work  out  their  rights 
to  the  partnership  property  through  the  partners,  and  when  the  powers 
of  the  latter  are  at  an  end,  the  rights  of  creditors  on  what  was  once 
the  firm  effects  ends  also.     Miller  v,  Estill,  5  O,  S.  508. 

(h)  It  is  a  rule  in  equity,  in  the  distribution  of  the  joint  and  sepa- 
rate assets  of  insolvent  partners,  that  the  individual  assets  of  a  part- 
ner of  a  firm  be  first  applied  to  his  debts  to  individual  creditors,  and 
the  partnership  assets  first  to  the  partnership  debts;  the  preference  of 
the  individual  creditors  necessarily  resulting  as  a  corelative  from  the 
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priority  of  the  joiut  creditors  in  the  joint  cfiecta,  inseparable  from  the 
relations  of  partners  to  each  other.  Rodgen  v.  Meranda,  7  O.  S.  179. 
I'his  rule  does  not  apply  when  there  are  no  joint  assets,  and  no  sur- 
viving solvent  partner. 

lu  case  there  are  joint  and  separate  assets,  and  joint  and  separate 
debts,  the  joint  assets  must  first  be  applied  to  the  payment  of  the  joint 
debts,  and  the  individual  assets  to  the  payment  of  individual  debts.  If 
there  be  any  surplus  in  either  of  the  funds  after  the  payment  of  the 
debts  having  the  preference  upon  such  fund,  the  creditors  of  the  other 
fund  will  share  equally  in  the  distribution  of  the  surplus.     lb. 

NoU. — If  A.  convey,  tranafer,  or  assign  to  B.  any  property  in  payment  of  the 
former's  debt  to  the  latter,  or  on  account  of  B.'s  liability  to  others  for  A.'s  in- 
debtedness to  them,  or  the  property  conveyed  toward  such  satisCoction  be 
incuml>crcd  by  liens,  B.  can  receive  such  property  from  A.  and  assume  the  pay- 
ment of  such  persons  to  whom  he  is  liable  for  A.  or  to  discharge  such  liens,  and 
the  transaction  will  not  come  under  this  section,  other  creditors  can  not  claim 
the  conveyance  to  be  for  the  benefit  of  the  creditors  of  A. 

PETiTioy  TO  Declare  Conveyance  Made  in  Contemplation  of 
Insolvency  to  a  Trustee  for  the  Benefit  of  One  or  More 
Creditors,  as  Inuring  to  the  Benefit  of  all  the  Creditors. 

[i:orin224.    §§6343.0344.] 

John  Doe.  Plaintitf,  | 

No.  — .]  va.  \  Petition. 

John  Smith,  T.  U  ,  and  V.  W.,  Defendants,  j 

The  plaintiff  says  that,  at  the term,  a.  d.  18 — ,  in  the  Court  of  Com- 
mon Pleas  of County,  Ohio,  he  duly  obtained  a  judgment,  which  is 

still  in  full  force  and  wholly  unsatisfied,  against  the  said  John  Smith, 
John  Jones,  and  Hugh  Evans,  for  the  sum  of dollarx,  and  dol- 
lars, costs,  with  interest  from  the day  of ,  a.  d.  18-^,  and  in  and 

about  attempting  to  collect  said  judgment  upon  execution,  the  plaintitf 

has  incurred  and  expended  as  additional  costs  the  sum  of dollars, 

which  amount  is  wholly  unpaid;   that  on  or  about  the  day  of , 

A.  D.  18 — ,  in  contemplation  of  in!U)lvency,  and  having  no  other  prop<>rty, 
personal  or  real,  subject  to  execution  sufficient  to  satisiy  plaintiff's  said 
judgment,  interest,  and  costs  [or,  any  part  thereof],  the  said  John  Smith 
conveyed  [or,  transferred;  or,  assigned]  to  said  defendant,  T.  U.,  in  trust,  to 
pay  his  alleged  creditor,  the  said  defendant,  V.  W.,  an  alleged  indebtedness 
from  said  John  Smith  to  said  V.  W  .  the  following  described  property  of  the 
said  John  Smith,  to  wit:  [here  flejfyihe  the  property'\;  and  that  said  convey- 
ance inures  to  the  benefit  of  nil  th**  creditors  of  said  John  Smith,  of  whom 
the  plaintiff  is  one,'a8  aforesaid;  wherefore  the  plaintiff  afks  that  said 
conveyance  from  said  John  Smith  to  said  T.  U.  be  declared  and  adjudged 
to  be  for  the  benefit  of  all  the  creditors  of  said  John  Smith,  and  that  said 
above  described  property  l>e  npproprinted  and  distribnted  to  the  plaintiff's 
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said  debt  due  to  him  from  said  John  Smith,  and  the  other  creditors  of 
said  Smith,  according  to  the  statute  in  such  case  made  and  provided;  for 
costs,  and  all  relief  that  the  plaintiff  may  be  entitled  to  in  law  or  equity. 

Edward  Coke,  Attorney  for  PlaintiflF. 
Sworn  to,  etc. 

Note. — Forms  214,  215,  216,  and  217  will  furnish  a  suf5cient  guide  for 
the  subsequent  proceedings  to  judgment.  As  the  question  is  so  exclusively  oim 
of  law,  it  will  not  require  the  submission  of  any  issue  of  tact  to  a  jury. 

Judgment  Declaring  Conveyance  in  Trust  to  inure  to  the 
Benefit  of  all  Creditors. 

[Form  225.    §  6343.] 
John  Doe  | 

No.  — .]   vs.  >  Judgment  Declaring  Trust  in  Favor  of  Creditors. 

John  Smith  et  als.  ) 

This  day  this  cause  came  on  to  be  heard  upon  the  petition  of  the  plaint- 
iff, the  answers  of  the  defendants,  T.  U.  and  V.  W. — the  said  John  Smith 
being  in  default,  he  having  failed  to  demur  or  answer  to  the  petition — and 
the  replies  of  the  plaintiff  to  said  answers,  and  the  testimony  adduced  by 
the  parties  respectively,  and  the  arguments  of  their  counsel;  on  consid- 
eration whereof,  and  the  court  being  duly  advised  in  the  premises,  the 
court  doth  find : 

First,  that  there  is  due  to  the  plaintiff  from  the  said  John  Smith,  as  al- 
leged in  the  petition,  the  sum  of dollars,  with  interest,  from  the 

day  of ,  A.  D.  18 — ,  and  also  the  further  sum  of dollars,  on  ac- 
count of  accruing  costs  as  stated  in  the  petition.  \_Tf  any  creditors  have  in- 
tervened and  filed  answers  in  the  nature  of  cross-petitions,  find,  in  the  same  manner, 
the  amounts  due  to  each  of  them.'] 

Also,  that  the  said  conveyance,  in  the  petition  mentioned,  from  said 
John  Smith  to  said  T.  U.,  to  pay  the  said  V.  W.,  a  creditor  of  said  John 
Smith,  was  made  by  said  John  Smith,  in  contemplation  of  his  insolvency, 
in  trust,  to  s^d  T.  U.,  for  the  purpose  of  preferring  his  said  creditor,  V. 
W. ;  that  due  notice  of  the  pendency  and  object  of  the  petition  herein 
has  been  published  according  to  law,  and  no  creditors  have  intervened 
and  filed  answers  in  the  nature  of  cross-petitions  herein,  or  otherwise 
complied  with  the  statute  in  such  case  made  and  provided. 

Wherefore  the  court  doth  find,  as  matter  of  law,  that  said  conveyance 
inured  to  the  benefit  of  all  the  creditors  of  said  John  Smith,  and  that 
said  T.  U.  holds  said  property  in  trust  for  them,  to  be  administered  and 
distributed  according  to  law. 

And  the  court  doth  hereby  order  that  said  trust  be  retained  in  this 
court  to  be  fully  administered;  that  said  trust  property  in  the  petition 
mentioned  and  described  be  sold  as  upon  execution,  the  proceeds  brought 
into  court,  and  out  of  the  proceeds  of  the  sale  of  said  property,  the  costs 
and  expenses  of  this  action,  and  all  the  proceedings  therein  be  first  paid 
in  full;  that  then  the  said  amounts,  with  the  interest,  so  as  aforesaid 
found  due  to  him,  be  paid  to  the  plaintiff  [or,  if  other  creditors  have  intervened. 
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nams  them  and  the  amounts  /ouwi  due  to  each,  and  add :  that  then  the  residue 
be  paid  f>ro  rata,  in  proportion  to  the  amount  of  their  said  respective 

claims,  to  the  plaintiff,  and  to  said and  ,  etc.,  and  if  any  surplus 

shall  then  remain,  the  same  shall  be  distributed  to  the  other  creditors  of 
Mid  John  Smith,  pro  rata,  in  proportion  to  the  amounts  of  their  respective 
olaima,  to  be  proven  by  them  to  the  court  *]. 

Note.— It  the  cause  is  referred  to  the  Prubalu  Court,  follow  Forms  219.  220. 
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CHAPTER  XXI. 

ACTION  UPON  THE  JUDGMENT. 

While  under  almost  any  circumstances  remedies  as  effective  can  be 
had  upon  execution,  as  by  an  action  founded  upon  the  judgment  it- 
self, yet,  at  common  law,  which  has  not  been  changed  in  Ohio,  an  ac- 
tion may  be  brought,  even  in  the  court  by  which  it  is  rendered,  upon 
the  judgment  it'self,  and  all  provisional  remedies  obtained  as  in  other 
civil  actions  upon  contract  for  the  recovery  of  money. 

The  fact  that  a  judgment  is  dormant  is  no  bar  to  suing  upon  it,  and 
it  need  not  be  revived  to  authorize  an  action  upon  it.  To  a  judgment 
rendered  by  a  court  of  record  in  Ohio,  there  seems  to  be  no  limitation 
of  the  time  in  which  an  action  may  be  brought  upon  it  in  the  courts 
of  the  state.  After  twenty-one  years,  without  issuing  execution  upon 
H,  it  may  fairly  be  presumed  to  have  been  satisfied  by  payment,  or  re- 
lease; but  this  presumption  is  not  conlusive;  it  may  be  rebutted,  as 
by  proving  that  the  debtor,  if  living,  has  been  insolvent  during  all 
that  time;  or,  if  dead,  that  he  was  insolvent  from  its  rendition  until 
his  death,  and  left  no  estate  to  be  administered. 

As  to  actions  on  judgments,  see  Freeman  on  Judgments,  3d  ed., 
§  432,  and  cases  there  cited. 

Petition  in  an  Action  upon  a  Judgment. 

[Form  226.    §  5085.] 

The  State  of  Ohio,  Court  of  Common  Pleas  of County 

John  Doe,  Plaintiff,  1 

No.  — .]  vs.  >  Petition. 

John  Smith,  John  Jones,  and  Hugh  Evans,  Defendants.  ] 

The  plaintiff,  John  Doe,  says  that,  at  the term,  a.  d.  18 — ,  in  the 

Court  of  Common  Pleas  of  the  County  of ,  Ohio,  in  a  certain  action 

then  there  pending,  wherein  he  was  plaintiff  and  said  John  Smithi 
John  Jones,  and  Hugh  Evans  were  defendants,  he  duly  obtained  a  judg- 
ment against  said  John  Smith,  as  maker,  and  John  Jones,  as  first,  and 
Hugh  Evans,  as  second,  indorsers,  upon  the  promissory  note,  in  his  peti- 
tion therein  described,  for  the  sum  of dollars,  with  interest  [at  the 

rate  of per  cent  per  annum],  from  the  day  of ,  a.  d.  18 — , 

and dollars,  costs,  with  interest  from  the  same  date,  upon  which 

there  are  subsequently  accrued  costs,  due  to  the  plamtiff  from  the  said  de- 
fendants, amounting  to  the  sum  of dollars,  and  which  said  judgment 
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U  still  in  full  forc«  and  [wholly]  unsatisfied,  t4>gether  with  said  amoun<! 
of  accrued  costs — a  complete  transcript  of  said  cause  and  said  judgment 
[and  subsequent  proceedings  in  said  cause],  duly  certified,  is  hereto  at- 
tached and  filed  herewith;  and  that  the  said  several  above  mentioned 
sums  of  money,  with  interest  an  above  stated,  i.s  due  to  the  plaintiff  from 
the  said  defendants,  for  which,  with  costs,  the  plaintiff*  asks  for  a  judg" 
ment  against  the  said  defendants. 
Sworn  to,  etc.  Edward  Cock,  Attorney  for  Plaintiff*. 

Note. — Fur  proceedings  for  injunction  against  an  attachment  debtor,  when 
he  is  the  hulder  of  a  negotiable  promissory  note  not  due,  and  the  maker  has 
been  garnished,  to  enjoin  the  negotiation  of  such  note,  see  Injuxction.    Stone 
T.  Elliott.  11  O.  S.  262;  Howe  v.  Hartnesa,  ib.,  449,  466. 
18 
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CHAPTER  XXII. 

DEFENDANT'S  DEFENSE  TO  AN  ACTION. 

So  far  this  work  has  proceeded  as  if  the  defendant,  practically,  has 
made  no  resistance  to  the  demands  and  proceedings  of  the  plaintiff; 
but  it  is  as  important  to  the  defendant's  lawyer  as  to  the  plaintiff's  to 
know  what  a  plaintiff  may  do,  and  how  it  should  be  done,  to  maintain 
properly  his  client's  rights ;  and  before  giving  the  practical  means  of 
obtaining  the  defendant's  available  rights,  defenses,  etc.,  it  is  deemed 
proper  to  set  forth  such  sections  of  the  statute,  called  the  "  Code  of 
Civil  Procedure,"  with  the  decisions  of  the  Supreme  Court  bearing 
upon  them,  as  have  not  before  been  set  forth.  Some  sections  are  re- 
peated with  a  view  to  a  better  understanding  of  the  matter  imme» 
diately  in  hand. 

DEFINITIONS. 

Sec.  1.  The  word  oath  includes  affirmation;  and,  whenever  an 
oath  is  required  or  authorized  by  law,  an  affirmation,  in  lieu  thereof, 
may  be  taken  by  any  person  having  conscientious  scruples  to  tak 
ing  an  oath ;  and  an  affirmation  has  the  same  force  and  effect  as  an 
oath. 

(a)  Who  may  administer  oaths.      Warumk  v.  Skde,  25  O.  S.  21. 

(6)  Verification  required  to  be  under  oath  must  on  its  face  show 
that  it  is  under  oath  or  affirmation.     Skinner  v.  Brown,  17  O.  S.  33. 

(c)  No  person  shall  be  in-competent  to  be  a  witness  on  account  of  his 
religious  belief.     Constitution,  art.  1,  sec.  7. 

Words.  Sec  23.  In  the  interpretation  of  Parts  First  and  Second 
(Political;  Civil),  unless  the  context  shows  that  another  sense  was  in- 
tended, the  word  "bond"  includes  an  "undertaking,"  and  the  word 
"undertaking"  includes  a  "bond;"  "and"  maybe  read  "or,"  and 
"or"  read  "  and,"  if  the  sense  requires  it;  words  of  the  present  in- 
clude a  future  tense,  in  the  masculine,  include  the  feminine  and  neuter 
genders,  and  in  the  plural  include  the  singular,  and  in  the  singular 
include  the  plural  number;  but  this  enumeration  shall  not  be  con- 
strued to  require  a  strict  construction  of  other  words  in  said  parts,  or 
in  this  Code. 

(a)  Amendment  to  be  considered,  from  time  of  its  taking  effect,  as 
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part  of  tlie  original  law.  MeKibien  v.  Ijoster,  9  O.  S.  627  ;  Eotik  v. 
Minuirk,  19  O.  S.  462;   Bloom  v.  LicUr,!^,  2  O.  S.  387 

A  substantial  fhani^e  ina<U'  by  amendment  to  have  effect  in  con- 
; ruction.  Holey  v.  0.  L.  Lu.  A  T.  Co.,  12  O.  S.  139;  Griffin,  v. 
^t'de,  34  O.  8.  299. 

But  a  change  made  in  language,  merely,  does  not  affect  the  meaning. 
12  O.  .S.  139;   Broroer  v.  Hunt,  18  O.  S.  311. 

Contemporaneous  construction,  force  of.  Moore  v.  Vance,  1  O.  1 ; 
Ihitoit  V.  DoyU;  16  O.  S.  400. 

Wonls  taken  ordinarily  in  their  usual  sense.  Woodbury  v.  Berry,  18 
O.  8.  4o6.  But  context  or  consequence  may  require  different  meaning. 
WiiU  V.   While,  19  O.  S.  531. 

When  doubt  from  ambiguity  arises,  words  are  not  the  only  source 
from  which  the  meaning  is  to  be  gathered.  State  v.  Blake,  2  O.  8. 
147;   State  v.  Z.  &  M.  Tp.  Co.,  16  O.  S.  308. 

In  .such  cases,  the  construction  is  aided  by  the  circumstances  existing 
at  the  time,  and  known.     Bobo  v.  Wolf,  18  O.  S.  463. 

Punetiudioii  may  aid,  but  does  not  necessarily  control  construction. 
A&rujht  V,  Payne, A^  O.  S.  8.  Punctuation  and  grammar  may  be  dis- 
regarded.    Sfiriedley  v.  State,  23  O.  S.  1 30. 

The  word  "  person  "  includes  a  private  corporation.  Cin.  Gas.,  etc., 
Co.  V.  Awndale,  43  O.  S.  257.  Also  municipal  corporations.  Springfield 
V.  Walker,  42  O.  S.  543. 

Remedial  statutes  to  be  liberally  construed.  Pollock  v.  Spiedel,  27 
O.  S.  86 ;  Railroad  v.  Comrs.,  31  O.  8.  338. 

Penal  statutes  strictly.      Turner  v.  State,  1  O.  8.  422. 

Statutes  in  pari  materia  to  be  construed  together.  Jones  v.  Girr,  16 
O.  8.  420;  Ftdler  v.  Goates,  18  O.  8.  343 ;  -State  v.  Franklin  Co.,  20 
O.  8.  421. 

Authority  to  do  a  particular  thing,  without  specifying  mode,  implies 
power  to  do  it  in  a  reasonable  mode.     Jewett  v.  Railway,  34  O.  8.  601. 

When  an  act  or  several  acts  in  pari  materia  have  undergone  revision, 
the  same  construction  will  prevail  as  l)efore  revision,  unless  the  lan- 
guage of  the  new  act  plainly  requires  a  change  of  construction,  to 
conform  to  the  manifest  intention  of  the  legislature.  State  v.  Gomrt., 
86  O.  8.  326. 

Where  there  has  been  such  acquiescence  in  the  decision  of  a  court 
that  it  has  l>ecome  a  rule  of  property  (real  estate),  such  decision  will 
not  be  overruled  unices  it  violates  fundamental  principles,  or  is  clearly 
wrong  and  mischievous  in  its  consequences.  Arrotosmith  v.  Harmoning, 
42  O.  8.  254. 

If  susceptible  of  two  constructions,  one  of  which  makes  it  constitu- 
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tional   and  operative,  and  the  other  void,  the  first  must  be  adopted. 
3Ioore  v.  Given,  39  O.  S.  661. 

When  the  statute  requires  notice  to  be  given,  but  is  silent  as  to  the 
mode  of  giving  it,  actual  notice  is  required.     Id.  661. 

Seals — Private  abolislied.  Sec.  4.  Wherever  an  official  or  a  corporate 
seal  is  required  to  be  affixed  to  any  instrument  of  writing,  an  impres- 
sion of  such  seal  upon  either  wax,  wafer,  or  other  adhesive  substance, 
or  upon  the  paper  or  material  on  which  such  instrument  is  written, 
shall  be  alike  valid  and  sufficient;  private  seals  are  abolished, and  the 
affixing  of  what  has  been  known  as  a  private  seal  to  any  instrument 
whatsoever  shall  not  give  such  instrument  any  additional  force  or  effect, 
or  in  any  way  change  the  construction  thereof  (Actof  April  14,  1884, 
81  v.  198.) 

As  to  seal  of  the  state,  state  officers,  and  of  the  several  courts,  see 
section  16 ;  83  v.  60. 

Note. — This  act  is  not  curative  of  instrurneats  fixecuted  without  tlie  private 
seal  to  validate  which  such  seal  was  required  by  statute,  and  it  is  not  retroact- 
ive, but  prospective  in  its  operation,  in  this  following  the  general  rule  as  to  the 
time  from  which  a  statute  begins  to  operate. 

The  statutes  prescribe  what  officers  shall  be  provided  with  seals,  and  the  affix- 
ing of  which  to  certificates  of  their  official  acts  is  requisite.  Corporations  con- 
tract by  affixing  their  corporate  seals;  but  when  their  contracts  cease  to  be  ex- 
ecutory, having  been  performed,  they  are  liable  upon  them,  whether  express  or 
implied,  the  same  as  ordinary  persons,  though  never  reduced  to  writing;  and  it 
seems  they  may  make  simple  contracts  the  same  as  natural  persons.  Ang.  & 
Am.  Corp.  186,  187,  198,  199. 

Where  the  statute  does  not  prescribe  the  kind  of  seal  to  be  employed,  a 
scrawl  or  the  word  "seal  "  is  sufficient.  Heighway  v.  Pendleton,  15  O.  735  ;  Os- 
born  V.  Kistler,  35  O.  S.  99. 

Interpretation  of  words  and  terms.  Sec.  4947  (83  v.  74).  In  the  inter- 
pretation of  Part  Third  (Eemedial — Code  of  Civil  Procedure),  unless  the 
context  shows  that  another  sense  was  intended,  the  word  "person" 
includes  a  private  corporation  ;  "writing"  includes  printing;  "oath'* 
includes  affirmation;  "  of  unsound  mind"  includes  every  species  of 
mental  deficiency  or  derangement ;  "bond"  includes  an  undertaking ; 
"and"  may  be  read  "or,"  and  "or"  read  "and,"  if  the  sense  re- 
quires it;  words  in  the  present  include  a  future  tense,  and  in  the 
masculine  gender  include  the  feminine  and  neuter  genders  ;  and  words 
in  the  plural  include  the  singular,  and  in  the  singular  include  the 
plural  number  ;  but  this  enumeration  shall  not  be  construed  to  require 
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a  strict  coDstructiuu  of  other  general  words  in  this  part.  (April  14, 
1886.) 

(a)  Query  :  Whether  statutory  construction  would  nut  be  the  same 
without  this  section.  Even  in  criminal  statutes  "and"  may  be  read 
••  or."     MiUer  V.  State.  3  O.  S.  475. 

'*  Person  "  includes  private  corporation.  Cincinnati  Oas,  eie.,  Co.  r. 
AvondaU,  43  O.  S.  257. 

"  Insane"  and  "lunatic"  must  be  limited  to  those  who  are  not  le- 
gally competent  to  make  a  contract,  or  do  any  valid  act  by  reason  of 
mental  derangement.  Those  words  do'not  include  idiots  or  the  men- 
tally imbecile,  who  are  alike  incompetent  and  irresponsible. 

ConstruHion  of  Civil  Code.  Sec.  4948.  The  provisions  of  this  part 
(three)  and  all  proceedings  under  it,  shall  be  liberally  construed,  in 
order  to  pn)mote  its  object,  and  assist  the  parties  in  obtaining  justice  ; 
and  the  rule  of  the  common  law,  that  statutes  in  derogation  thereof 
must  be  strictly  construed,  has  no  application  to  this  part;  but  this 
section  shall  not  be  so  construed  as  to  require  a  liberal  construction  of 
provisions  affecting  personal  liberty,  relating  to  amercement,  or  of  a 
I>enal  nature. 

(a)  The  common-law. rule  that  a  pleading  is  to  be  construed  most 
strongly  against  tlie  pleader  is  abrogated.  Hall  v.  Plaine,  14  O.  S. 
417. 

But  a  pleading  containing  inconsistent  statements  is  to  be  construed 
against  the  pleader.  Mec.  Sav.  and  B.  L.  Ai<m).  v.  O'Coiuwr,  29  O.  S. 
651,  055. 

Pleadings  under  the  present  system  must  be  fairly  and  reasonably, 
iKJt  strictly  construed.     McCunly  v.  Baughman,  43  O.  S.  78. 

Notr. — The  lawyer  ibould  not  treat  this  section  as  authorizing  careless  or  un- 
•killTut  pieiMling.  Such  pleadings  can  never  fully  answer  the  purposes  for 
which  they  are  required.  The  ultimate  facts  of  a  case,  in  view  of  the  rules  of 
law  governing  every  part  of  it, should  be  stated  with  legal  skill;  and  from  such 
pleadings  the  law  maybe  learned  without  the  aid  of  other  law  t>ook<>,  as  they  but 
apply  the  rules  of  previously  decided  and  reported  cases.  Hence  the  im}K>r- 
tance  of  studying  appruv«)d  precedents  in  ploHding,  as  they  teach  the  law. 

I*ie(ulinfj*  to  he  liberally  eon/iniM.  Sec.  509(5.  The  allegations  of  a 
plfa«ling  sliall  be  liberally  construed,  with  a  view  to  substantial  justice 
lH"twiH«n  the  parties. 

(a)  Pjeadings  under  the  Code  must  be  as  liberally  construed  as  the 
stating  part  in  a  bill  of  chancery  by  courts  of  equity.  Sturges  v.  Bur' 
km,  8  O.  S.  215,  218. 
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Immaterial  errors  and  defects.  Sec.  5115.  The  court,  in  every  stage 
of  an  action,  must  disregard  any  error  or  defect  in  the  pleadings  or 
proceedings  which  does  not  affect  the  substantial  rights  of  the  ad- 
verse party;  and  no  judgment  shall  be  reversed,  or  affected,  by  reason 
of  such  error  or  defect. 

(a)  The  record  must  show  that  the  error  complained  of  was  preju- 
dicial. Loudenhack  v.  Collins,  4  O.  S.  251 ;  Hollister  v.  Rezrwr,  9  O. 
S.  1  ;   Ohio  L.  Ins.  &  T.  Co.  v.  Goodin,  10  O.  S.  557. 

(h)  A  correct  judgment  will  not  be  reversed  because  a  bad  reason 
was  given  for  it  by  the  court  that  rendered  it.  Loudenhack  v.  Collins, 
4  O.  S.  251 ;  Steamboat  Waverly  v.  Clements,  14  O.  28,  37 ;  Baird 
V.  aark,  12  O.  S.  87,  90 ;  Holt  v.  Lamb,  17  O.  S.  374,  384.  See  fur- 
ther notes  to  this  section — Error. 

Wlien  special  provisicn>  shall  govern.  Sec.  4956.  Where  in  part  three 
(the  Code  of  Civil  Procedure)  of  this  revision  special  provision  is  made 
as  to  service,  pleadings,  competency  of  witnesses,  or  in  any  other  re- 
spect, inconsistent  with  the  general  provisions  in  this  title,  the  special 
provision  shall  govern,  unless  it  appear  that  the  provisions  are  cumu- 
lative. 

Note. — This  section  is  not  an  enlargement  of  the  rule  of  statutory  construction, 
but  a  provision  for  its  application  to  a  limited  number  of  subjects.  The  well  set- 
tled and  firmly  established  general  rule  \s  that  special  provisions  in  a  statute  ap- 
plying to  a  particular  subject  are  to  govern  that  specific  matter  and  to  be  con- 
strued as  an  exception  to  all  general  provisions  in  the  same  or  other  statutes, 
which,  standing  alone,  would  be  broad  enough  to  embrace  and  control  the  ex- 
cepted subject-matter. 

The  importance  of  this  rule  can  not  be  overstated,  as  its  observance  will  fre- 
quently prevent  serious  errors.  To  illustrate  :  A  statute  gave  a  justice  of  the 
peace  concurrent  jurisdiction  with  the  Court  of  Common  Pleas  in  anr/  sum  not 
exceeding  three  hundred  dollars;  the  water-craft  law,  prior  thereto,  and  not 
mentioned  in  the  justice  of  the  peace  act,  gave  a  justice  jurisdiction  against  a 
water-craft  in  u  sum  not  exceeding  one  hundred  dollars;  it  was  held  that  a  jus- 
iice  of  the  peace  had  no  jurisdiction  against  a  water-craft  for  a  sum  (exceeding 
one  hundred  dollars  and  under  three  hundred  dollars.  Canal-boat  Hoiisatonic 
V.  Kanawha  Salt  Co.,  7  O.  S.  261. 

A  statute  provided  that  articles  to  form  a  corporation  should  be  acknowledged 
by  the  incorporators  before  a  justice  of  the  peace.  An  act  was  subsequently 
passed  giving  notaries  public  power  to  take  the  acknowledgment  of  any  instru- 
ment, etc.,  without  mentioning  articles  of  incorporation  ;  it  was  held  that  a 
notary  public  could  not  take  such  acknowledgment,  and  the  corporation  was 
ousted  of  its  franchises  on  quo  warranto.    State  ex  rel.  v.  Lee,  21  O.  S.  662. 

And  also,  since  the  amount  recovered  for  personal  injury  to  a  married  wo- 
man is  her  separate  property,  and  she  has  power  to  dispose  of  it  as  if  she  were 
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oomarried,  tbU  dot's  not  affect  the  statute,  that  the  limitation  of  time  in  which 
an  notion  is  to  be  brought  thall  not  apply  to  a  marriod  woman. 

(a)  General  Iangua;.'c  iu  cue  part  of  a  statute  is  to  be  restricted  in 
iu  application  when  it  would  otherwise  conflict  with  specific  provisions 
111  another.  State  v.  Blake,  2  O.  S.  147,  151  ;  WoodioorUi  v.  State,  26 
(>.  8.  1%. 

(6)  Where  a  statute  gives  a  new  remedy  w^ithout  impairing  or  de- 
nying one  already  known  to  the  law,  the  rule  is  to  consider  it  cumu' 
lative.     Darlimji.  Peck,  15  O.  65,  71. 

(<•)  Where  a  statute,  which  confers  the  means  of  acquiring  a  right, 
prescribes  an  adequate  special  mode  of  determining,  by  a  judicial  in- 
vostigation,  the  fact  upon  which  the  right  depends,  that  mode  is  cx- 
c/iwii«.     State  V.  Marlow,  15  O.  S.  114. 

No/e. — This  may  be  further  illustrated  by  reference  to  actions  for  damages 
for  wrongfully  causing  the  death  of  a  person.  Al  common  law  no  such  right 
existed.  It  has  been  given  by  statute,  and  though  the  damages  recovered  are 
fur  the  widow  mid  next  of  kin  of  the  deceased,  if  he  leaves  a  widow,  they  be- 
ing the  beneficiaries  and  the  real  parties  in  interest,  the  action  must  be  prose- 
cuted to  Judgment  by  the  administrator  of  the  deceased.  The  right  of  action 
in  him  is  exclusive. 

Validity  of  bonds  tolien  amount  is  blank  at  the  time  of  execution,  by 
turety,  and  filled  in  afterward.  Sec.  6,  (Sup.,  p.  2.)  All  oflicial  bonds, 
and  all  bonds  of  executors,  administrators,  guardians,  and  trustees, 
and  all  bonds  required  or  authorized  to  be  taken  by  or  before  any 
court,  judge,  public  board  or  officer,  judicial  or  ministerial,  and  all 
bonds  of  indemnity,  and  all  other  l)ond8  conditioned  to  become  void 
upon  the  performance  by  the  {mrties  thereto,  or  any  of  them,  of  the 
stipulations  therein  contained,  shall  bind  and  render  liable  thereon  all 
the  obligors  therein,  both  principals  and  sureties,  whether  at  the  time 
of  the  signing  of  the  same  by  such  obligors,  or  any  of  them,  the 
amounts  of  such  bonds  be  filled  in  or  left  in  blank,  if  such  amounts 
be  filled  in  before,  or  at  the  time  of  the  approval  or  acceptance  of  such 
bond ;  and  such  filling  in  may  he  done  in  the  absence  of  any  or  all 
the  obligors,  and  without  any  express  authority  for  that  purpose  from 
them  or  any  of  them. 

ICoie. —  At  oominon  law  tubond  implied  an  obligation  under  aeal  for  a  stated 
•um  of  money  as  a  penalty,  conditioned  to  become  void  upon  the  performance 
of  the  stipulations  contained  therein.  It  could  not  be  altered,  after  the  signing, 
sealing,  and  delivery  of  it  by  an  obligor,  by  the  insertion,  by  a  third  person,  in 
the  obligor's  absence,  of  any  material  matter;  and  authority  to  any  third  per 
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son  so  to  change  it,  required  an  instrument  executed  by  the  obligor  of  as  high  a 
nature  as  the  bond  itself,  i.  e.,  an  authority  under  seal. 

(a)  Before  the  act  of  February  25,  1869  (66  v.  15),  from  which 
this  section  is  derived,  the  penalty  of  an  official  bond  could  not 
be  inserted  by  a  third  person  after  the  execution  by  the  obligor,  in 
his  absence,  without  an  express  authority  under  his  hand  and 
seal.  Sixtte  v.  Boring,  15  O.  507 ;  Famulener  v.  Aiiderson,  15  O.  S. 
473. 

(6)  If  the  name  of  the  surety  be  signed  to  an  undertaking,  but  his 
name  does  not  appear  in  the  blank  space  left  for  that  purpose  in  the 
body  of  the  instrument,  the  omission  does  not  affect  the  validity  of  the 
instrument.     McLain  v.  Simington,  37  O.  S.  484. 

And  to  charge  one  who  has  signed  a  bond  or  written  undertaking, 
it  is  not  necessary  that  his  name  should  appear  in  the  body  of  the  in- 
strument.    Partridge  v.  Jones,  38  O.  S.  375. 

For  this  reason,  such  blank  may  be  filled  by  a  third  person,  in  the 
absence  of  the  obligor  and  without  his  authority,  by  the  insertion  of 
his  name  in  the  body  of  the  instrument,  because  it  is  immaterial.  No 
Tnaterial  portion  of  the  obligation  can  be  added,  or  erased  after  execu- 
tion, by  the  obligee,  except  to  insert  the  amount.  If  this  be  done,  the 
obligor  may  plead  that  the  paper  is  not  his  writing  obligatory.  The 
term  "execution"  when  applied  to  a  bond  or  deed  includes  the  de- 
livery of  it,  though  the  words  "  executed  and  delivered  "  are  often  em- 
ployed. 

Deeds  and  mortgages  require  to  be  signed  by  the  grantor,  witnessed 
by  two  witnesses,  and  acknowledged  before  a  proper  officer  by  him. 
For  this  reason  no  material  alteration  can  be  made  in  the  instrument 
after  it  is  signed,  witnessed,  and  acknowledged,  as  by  inserting  the 
name  of  the  grantee,  or  the  description  of  the  lands,  or  any  other 
thing  essential  to  render  it  complete  and  fidfill  the  intentions  of  the 
parties,  as  it  requires  to  be  witnessed  and  acknowledged. 

Form  of  oath.  Sec.  4950.  A  person  may  be  sworn  in  any  form  he 
deems  binding  on  his  conscience. 

Justification  of  sureties.  Sec.  4952.  A  court  or  an  officer,  authorized 
by  law  to  approve  a  surety,  may  require  such  person  to  testify,  orally 
or  in  writing,  touching  his  sufficiency ;  but  this  shall  not,  in  itself, 
exonerate  the  officer  in  an  action  for  taking  insufficient  surety. 

Wlu)  qualified  to  become  sureties.  Sec.  4953.  Sureties  must  be  resi- 
dents of  this  state,  and  worth,  in  the  aggregate,  double  the  sum  to  be 
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lecnred,  beyond  the  amount  of  their  debts,  and  have  property  liable 
to  execution  in  this  iitate  equal  to  the  sum  to  be  secured. 

(a)  If  a  non-resident  of  the  state  is  accepted  as  surety,  he  will  be 
liable.      Wallace  v.  SeoUt,  G  O.  428. 

Poitrr  of  deputies.  Sec.  4949.  A  duty  enjoined  by  statute  upon  a 
minLstcrial  officer,  and  an  act  permitted  to  be  done  by  him,  may  be 
performed  by  his  lawful  deputy. 

SoU. — ^This  would  seem  to  be  limited  within  the  circle  of  official  ministerial 
liatiee,  and  would  not  authorize  an  act  to  be  done  by  deputy  which  the  law  re- 
quires to  be  performed  by  the  officer  in  person,  as  in  the  case  of  selecting  names 
for  a  struck  jury,  by  the  clerk,  county  auditor,  and  recorder.     Sup^  g  5185. 

(a)  Deputy  sheriff  may  execute  a  valid  deed  for  lands  sold  on  exe- 
catioD  by  himself  or  principal.     Haines  v.  Lindsey,  4  O.  88. 

Must  execute  it  in  the  name  of  his  principal,  as,  "A.  B.,  sheriff  of 
county,  by  C.  D.,  deputy."     Anderson  v.  Brown,  9  O.  151. 

Query:  If  the  present  statute,  section  4110,  in  relation  to  executing 
and  acknowledging  deeds  by  attorneys  in  fact,  does  not  change  the 
common-law  rule  in  the  case  of  deeds  executed  by  a  deputy  sheriff. 

(6)  But  the  acknowledgment  of  such  deed  by  a  deputy  after  the 
death  of  the  sheriff  is  void.     Id. 

(e)  Sale,  upon  order  for  sale  under  a  decree  in  chancery,  could  be 
made  by  a  deputy  sheriff.     Craig  v.  Fox,  Hi  O.  563. 

(d)  Process  tested  by  deputy  clerk  in  his  own  name  as  deputy,  with- 
iit  using  the  name  of  the  clerk,  is  good.     Chapin  v.  Allison,  15  O. 

rm ;    Walke  v.  Bank  of  CirclevUle,  15  O.  288. 

(e)  Deputy  clerk  of  Probate  Court  has  authority  to  administer 
oaths.      Warwick  v.  State,  25  O.  S.  21. 

COMPUTATION   OF  TIME. 

How  time  romptttrfl.  Sec.  4951.  Unless  otherwise  specially  pro- 
vided, the  time  within  which  an  act  is  required  by  (statute  or  by  the 
i-ommon)  law  to  be  done,  shall  be  computed  by  exeludiiuj  the  first  day 
Hid  induding  the  la.<*t;  and  if  the  last  be  Sunday,  it  shall  be  excluded. 

(a)  This  section  of  the  Gnle  appears  to  have  been  overlooked  by 
the  Supreme  Court  in  Miessie  v.  McCoy,  17  O.  S.  225.  The  Code  re- 
<|uire<I  a  summons  to  be  served  before  the  return  day  (§  5042).  In 
that  i?ase,  the  service  was  on  the  .second  Monday,  and  the  court  hehl 
such  servrce  to  be  voidable  only,  not  void;  and  on  new  summon^*  and 
service,  afler  the  period  of  the  statute  of  limitations  had  elapsed,  the 
judgment  was  sustained!.     The  last  day  for  the  service  being  Sunday, 


282  CODE  PRACTICE  AND  PRECEDENTS. 

the  service  on  the  next  day,  Monday,  would  seem  to  have  been 
valid. 

(b)  In  relation  to  commercial  paper,  and  the  Ihree  days  of  grace  al- 
lowed thereon,  the  law  specially  provides  otherwise.  If  the  last  day 
of  grace  falls  on  Sunday,  there  are  but  two  days  of  grace,  in  fact,  the 
last  day  being  Saturday.  Sup.,  §  3176.  And  see  when  holiday  falls 
on  Monday,  but  one  day  of  grace.     Sup.,  §  3177. 

(e)  This  section  of  the  Code  of  1853  was  not  applicable  to  the  jus- 
tice's code.     McLees  v.  Morrison,  29  O.  S.  155. 

(d)  An  act  to  be  done  within  six  mouths  may  not  be  compelled  to 
be  performed  before  the  last  day.  Wright  v.  Lepper,  2  O.  297,  299. 
And  it  is  a  sufficient  compliance  with  a  statute  requiring  depositions 
to  be  recorded  "  within  sixty  days,"  if  the  same  is  done  on  the  sixtieth 
day  from  taking.  Myers  v.  Anderson^  Wright,  513.  Service  of  sum- 
mons in  forcible  entry  and  detainer  on  the  sixth  day  of  a  month,  re- 
turnable on  the  ninth,  is  good  service,  three  days'  service  before  the 
trial  being  required.     Barto  v.  Ahhe,  16  O.  408. 

(e)  Fractions  of  a  day  are  considered  in  reckoning  the  duration  of 
a  lien  of  a  chattel  mortgage.     Seaman  v.  Eager,  16  O.  S.  209. 

(/)  When  the  year  expires  on  Sunday,  such  Sunday  is  not  excluded 
in  computing  the  thirty  days  preceding  the  expiration  of  the  year: 
Paine  v.  Mason,  7  O.  S.  198.  And  when  a  given  number  of  days  are 
prescribed  for  the  doing  of  any  thing,  and  the  last  day  is  not  a  Sun- 
day, all  the  Sundays  are  included  in  the  computation. 

{g)  In  computing  time  to  advertise  notice  of  sale  on  execution,  the 
day  on  which  the  notice  is  first  published  may  be  included,  and  the 
day  of  sale  must  be  excluded.  Section  4951  does  not  apply  in  such 
case.     Mercer  v.  Con.  B.  &  S.  Assn.,  25  O.  S.  186. 

(h)  The  date  of  an  instrument  is  not  conclusive  in  computing  time. 
Serviss  v.  StockstUl,  30  O.  S.  418. 

When  pvhlication  may  be  made  in  another  county.  Sec.  4955.  When 
it  is  provided  by  statute  that  a  notice  shall  be  puhlislied  in  a  news- 
paper, and  no  such  paper  is  published  in  the  county  or  other  place 
mentioned ;  or,  if  such  paper  is  published  there,  and  the  publisher  re- 
fuse, on  tender  of  his  usual  charge  for  a  similar  notice,  to  insert  the  same 
in  his  newspaper,  then  a  publication  in  a  newspaper  of  general  circu- 
lation in  the  county  or  other  place  mentioned  shall  be  sufficient. 

STYLE    OF   PROCESS. 

Concerning  process  and  seal  affixed  thereto.  Sec  4954.  Process  shall 
be  under  the  seal  of  the  court  from  which  it  issues,  be  styled  "  The 
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State  of  Ohio,  County,"  to  be  signed  by  the  clerk,  and  bear  date 

the  day  it  ia  actually  i;»ued. 

Not*. — See  Oonctituiion,  «rt.  4,  sec.  20;  Sup^  p.  2,  sec.  16;  also  sec.  15. 

DUTIES   OF  THE  CIJ=:RK. 

8ec.  4957.  (Sup.,  p.  320.)  The  clerk  of  the  Court  of  Common 
Plea.s  shall  keep  at  lea.st  five  bo<»ks,  to  be  called  the  appearance  docket, 
trial  docket,  journal,  record,  and  execution  dwket,  and  nu  index  to  the 
trial  docket  and  journal  direct,  and  to  the  appearance  docket,  record, 
and  executi<m  docket,  direct  and  reverse. 

Entries  on  appearance  docket  and  their  effect.  Sec.  4958.  The  clerk  shall 
enter  on  the  appearance  docket,  at  the  timeof  the  commencement  of  an 
action  or  proceeding,  the  names  of  the  parties  in  full,  with  names 
of  counsel,  au«l  forthwith  index  the  case,  direct  and  reverse,  in  the 
name  of  each  plaintiff  and  defendant ;  he  shall  also  enter  at  the  time 
it  occurs,  under  the  case  so  docketed,  the  issue  of  the  summons,  or 
other  mesne  process  or  order,  and  the  fdingof  each  paper;  and  he  shall 
record  in  full  the  return  on  such  writ  or  order,  with  the  <late  of  its  re- 
turn to  the  court,  which  entry  shall  be  evidence  of  such  service. 

TIte  trial  docket.  Sec.  5132.  The  clerk  shall  make  a  trial  docket 
at  least  twelve  days  before  thefird  day  of  each  term,  and  the  ciises  shall 
be  set  for  particular  days,  in  the  order  in  which  they  stand  on  the  appear- 
ance docket;  a  cast*  in  all  its  stages  in  the  same  court,  and  u{)on  every 
docket  or  IxMtk,  and  all  jiapers  filed  or  issued  therein,  shall  bear  die 
ap|)earance  docket  number;  but  the  clerk  shall  not  place  upon  the 
trial  docket  any  case  in  which  qothin^  remains  to  be  done,  except  to 
execute  an  order  for  the  sale  of  real  or  personal  property,  and  to 
distribute  the  proceeds  as  directed  by  the  order ;  and  if  it  become 
necessary,  the  case  may  be  redocketed,  on  the  application  of  either 
party,  whereup<m  ii  shall  stand  in  all  respects  as  if  it  had  remained  on 
the  docket. 

Xole. — The  ctiurt  calendars  provided  for  the  several  judges  holding  thu  Cuurt 
of  Common  Pleas  and  Superior  Court  of  Cincinnati,  in  Hamilton  county,  ure 
not  the  trial  dockets  provided  for  in  the  foregoing  section.  No  such  doi;kc>l  i* 
used  in  those  courts  in  the  disposition  of  the  legal  business  before  them.  Cases, 
when  at  issue,  are  set  for  trial  on  the  application  of  the  parties,  as  directed  by 
the  court,  and  motions  and  demurrers  are  beard  and  disposed  of  before  a  judge 
nut  trying  Jury  causes.  The  clerk  also  makes  a  copy  of  the  trial  docket  fur  the 
use  of  the.  bar  before  the  first  day  of  the  term.  {  61SC. 
< 

(a)  A  court  does  not  lose  jurimliction  of  a  cause  from  the  fact  that 

for  several  years  it  has  been   oinitteil  from  the  ducket  by  the  clerk 
Farmet^i  College  v.  Gary,  35  O.  S.  64«. 
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To  keep  books  and  make  entries.  Sec.  4962.  The  clerk  shall  keep  the 
journals,  records,  books,  and  papers  appertaining  to  the  court,  and 
record  its  proceedings. 

Record  of  orders  made  out  of  court.  Sec.  4963.  Orders  made  out  of 
court  shall  be  forthwith  entered  by  him  in  the  journal  of  the  court,  in 
the  same  manner  as  orders  made  in  term. 

(a)  The  clerk  should  minute  on  the  journal  the  receipt  of  a  man- 
date from  the  Supreme  Court,  and  its  judgment  and  order  for  execu- 
tion.    Earl  V.  Shoulder,  6  O.  409  ;   CJmse  v.  Washburn,  2  O.  S.  98. 

(6)  The  journals  and  dockets  are  not  complete  records,  but  material 
from  which  the  complete  record  is  made.  Harvey  v.  Brown,  1  O.  268. 
When  record  considered  as  made,  see  Young  v.  Buckingham,  5  O.  485, 
488.  Journal  entry  of  consent  to  reference  of  cause  to  referee  or 
master,  section  5210;  of  verdict  of  jury,  5201  ;  of  judgment,  5331; 
of  allowance  of  writ  of  mandamus,  6740  ;  of  claims  for  improvement 
by  occupying  claimant,  5788  ;  when  to  be  kept  open  for  entry  of  the 
taking  of  a  bill  of  exceptions,  5302,  also  section  5331. 

Wluit  mmt  go  into  the  complete  record.  Sec  5334.  The  record  shall 
be  made  up  from  the  petition,  the  process,  the  return,  pleadings  sub- 
sequent thereto,  reports,  verdicts,  orders,  judgments,  and  all  mate- 
rial acts  and  proceedings  of  the  court ;  but  if  the  items  of  an  account, 
or  the  copies  of  papers  attached  to  the  pleadings,  are  voluminous,  the 
court  may  order  the  record  to  be  made  by  abbreviating  the  same,  or 
inserting  a  pertinent  description  thereof,  or  by  omitting  them  entirely  ; 
and  evidence  must  not  be  recorded. 

Note.— See  sections  5332,  5333,  5335,  5336,  5337,  5338,  5339. 

The  clerk  is  required,  immediately  upon  the  return  thereof,  to  record 
at  length  in  the  execution  docket  the  officer's  proceedings  upon  an 
execution,  or  ordef  of  sale,  or  other  final  process.     §  5395. 

Writs  to  issue  only  on  precipe.  Sec.  4959.  All  writs  and  orders  for 
provisional  remedies,  and  process  of  every  kind,  shall  be  issued  by  the 
clerks  of  the  several  courts  ;  but  before  they  are  issued  a  precipe  shall 
be  filed  with  the  clerk  demanding  the  same. 

(a)  The  clerk  is  not  bound  to  issue  process  without  a  written  pre- 
cipe.    State  V.  Caffee   6  0.  150. 

Clerk  to  file  and  preserve  papers.  Sec.  4960.  The  clerk  shall  file  to- 
gether, and  carefully  preserve  in  his  office,  all  papers  delivered  to  him 
for  that  purpose,  in  every  action  or  proceeding. 
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CUrli^B  indonement  of  papers  filed.     Sec.  4961.  The  clerk.shall  indorse 
iipou  ever)'  pajKir  filed  with  him  the  date  of  the  filing  thereof;  and  iij)<)n 
/cry  ortler  for  a   provisional  remedy,  and  upon  every'  undertaking 
given  under  the  sanje,  the  date  of  its  return  to  his  office. 

(a)  Whtij  ji  paper  is  in  g«K)d  faith  delivered  to  the  proper  officer  to 
1k'  filed,  and  by  him  received  to  he  kept  in  its  proper  place  in  his  office, 
ir  IS  filed.  The  indorsement  upon  it  by  such  officer  of  the  fact  and 
iUxie  of  filing  is  but  evidence  of  such  filing.  King  v.  Penn,  43  O.  S. 
'7.  Ami  a  paper  placed  in  the  clerk's  office,  either  strung  upon  a  thread, 
I  laid  in  a  drawer  or  pigeon-hole,  considered  filed.  Maiiiesv.  lAndsey, 
1  O.  88.  The  ordinary  evidence  that  a  paper  has  been  filed  is  the 
clerk's  indorsement  upon  the  back  of  it.     76. 

Applicable  to  all  clerks.  Sec.  4964.  The  provisions  prescribing  the 
duties  of  clerks  of  the  Court  of  Common  Pleas  shall,  .so  far  as  they  are 
applicable,  apply  to  the  clerks  of  other  courts  of  record. 

(o)  It  is  the  uniform  practice  for  the  clerk  of  the  Supreme  Court  of 
the  state  to  enter  mandates  from  the  Supreme  Court  of  the  United 
States.     Piqun  Hank  v.  Kiiouji,  6  O.  S.  342. 

Clerk  under  tiw  direction  of  litis  court.  Sec.  4965.  The  clerk  of  each  of 
the  courts  shall  exercise  the  powers  conferred  and  perform  tlie  duties  en- 
joined ujwn  him  by  statute  and  by  the  common  law  ;  and  in  the  per- 
formance of  his  duties  he  shall  be  under  the  direction  of  his  court. 

(a)  The  court  may  direct  the  clerk  to  correct  errors  in  or  alterations 
amd  mutilations  of  files  or  reconls.  Hollister  v.  Judges,  etc.,  8  O.  8. 
•JOl. 

THE  SHERIFF. 

To  indorM"  on  tm<  time  of  it*  recci}>t.  Sec.  4966.  The  sheriff  shall 
indorse  upon  every  writ  or  order  the  day  and  hour  it  was  received  by 
him. 

}Vhen  procesi*  directed  to  coroner  or  other  j>erHon.  Skc.  4967.  Process 
in  an  action  wherein  the  sheriff  is  a  party,  or  is  interested,  shall  be 
directed  to  the  coroner ;  and  if  both  these  officers  are  interested,  the 
process  shall  be  directed  to,  and  executed  by,  a  person  appointed  by 
the  court  or  judge. 

iVote. — The  form  of  ftppoiatmeot  may  be  m  follows : 


I 
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[Form  227.    §4967.] 

Court  of  Common  Pleas  of County,  Ohio. 

John  Doe,  Plaintiff,  ^ 

r4  rt     .         \  tJ^  I  '• 

T  u     o    -iu    Tu      T  J  ^  Order  Appointing to  Serve  Process. 

John  Smith,  John  Jones,  and  ^^  ° 

Hugh  Evans,  Defendants.      J 

In  this  case,  it  having  been   made  satisfactorily  to  appear  to  me  that 

,  sheriff,  and -,  coroner,  of  said  county,  are  both  interested  in  this 

action, is  hereby  appointed  to  serve  process  of  summons  upon  the 

said  defendants,  and  all  other  process  and  orders  the  same  as  said  sheriff 
or  coroner  could  or  ought  to  do  were  they  not  disqualified. 

This  ■ day  of ,  a.  d.  18—. 

,  Judge  of  said  Court  of  Common  Pleas. 

Note. — The  return  of  such  process  must  be  verified  by  the  aflBdavit  of  the  per- 
son so  appointed  and  executing  it. 

Mlienfor  good  cause  a  person  may  be  appointed  to  serve  particular  pro- 
cess. Sec.  4968.  The  court  or  judge  may, /or  good  cause,  appoint  a 
person  to  serve  a  particular  process  or  order,  who  shall  have  the  same 
power  to  execute  it  which  the  sheriff  has;  the  person  maybe  appointed 
on  the  motion  of  the  party  who  obtains  the  process  or  order,  and  the 
return  must  be  verified  by  affidavit ;  and  he  shall  be  entitled  to  the 
fees  allowed  to  the  sheriff  for  similar  services. 

Note. — The  form  of  such  appointment  can  be  easily  drawn  from  No.  227. 

(a)  The  court  may  appoint  a  special  master  commissioner  to  sell 
specific  real  property.  Mayer  v.  Wick,  15  O.  S.  548.  See,  specially, 
section  5399,  Sup.,  p.  352,  for  limitation  on  this  power  to  appoint  a 
master  to  execute  orders  of  sale  of  real  property.  The  power  of  a 
sheriff  as  master  commissioner  ceases  with  his  term  of  office.  McGuire 
V.  Ely,  Wright,  520. 

General  duties  of  dieriff.  Sec  4970.  The  sheriff  shall  execute  every 
summons,  order,  or  other  process,  return  the  same  as  required  by  law, 
and  exercise  the  powers  conferred  and  perform  the  duties  enjoined 
upon  him  by  statute  and  by  the  common  law. 

(a)  An  officer  may  not  examine  into  the  regularity  of  the  proceed- 
ings of  the  court  whose  process  he  executes.  Taylor  v.  Alexander,  6 
O.  144. 

(6)  An  officer  is  not  bound  to  execute  a  nugatory  writ — that  is,  a 
writ  void  upon  its  face.  Bool  v.  King,  6  O.  11.  Procees  is  no  pro- 
tection to  an  officer,  if  it  appears  on  its  face  that  the  court  issuing  it 
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had  not  jarisdiction  of  the  subject-matter  or  of  the  person  against 
whom  it  is  directed.     Champaitjn  Bank  v.  Smith,  7  O.  S.  42. 

(c)  When  no  want  of  jurisdiction  appears  on  its  face,  the  officer  is 
justifieil.  liogen  v.  Stoutfiiburyh,  7  O.  (2  pU)  133.  But  the  rule  is 
one  of  protection  only ;  and  although  he  may  execute  the  process,  he 
may  also,  if  it  is  void  for  want  of  jurisdiction  in  the  court  or  officer 
issuing  it,  refuse  to  execute  it,  and  no  action  will  lie  against  him  for 
-iicli  refusal.     Xewburg  v.  Muwshoicer,  29  O.  S.  617. 

(</)  A  niiniiiterial  officer  who  makes  an  arrest  in  another  state  vio» 
lates  public  and  private  right,  and  is  eutitkHlto  no  fees.  Smiih  v. 
Portage,  9  O.  25. 

(e)  A  sheriff  who,  as  such,  arrests  a  fugitive  from  justice,  can  not 
claim  a  reward  offered  for  such  arrest.     Gilmore  v.  Leicvs,  12  O.  281. 

Sheriff  may  ad/Mm  court  from  day  to  day,  ijjiulges  abtenl.  Sec.  4961 
(Sup.,  p.  326).  If  the  judge  of  the  Common  Pleas  Court,  or  a  quorum 
of  the  judges  of  the  Circuit  Court,  fail  to  attend  at  the  time  and 
place  appointed  for  holding  the  court,  or  if,  after  the  calling  of  the 
court,  the  judge  of  the  Common  Pleas  Court  or  a  quorum  of  the  judges 
of  the  Circuit  Court  are  unable,  on  account  of  sickness,  or  from  any 
other  cause,  to  attend  the  daily  sessions  thereof,  the  sheriff"  shall  ad 
joum  the  court  from  day  to  day,  until  the  judge  of  the  Common  PleaH 
Court  attends  or  a  quorum  of  the  Circuit  Court  is  convened ;  but  if 
the  judge  or  judges  be  not  present  within  three  days  after  the  first  day 
of  the  term,  or  if,  after  the  court  is  called,  such  judge  or  judges  are 
unable,  on  account  of  sickness,  or  from  any  other  cause,  to  be  present 
for  ten  days,  the  court  shall  stand  adjourned  for  the  term. 
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CHAPTER   XXIII. 

ACTION. 

,     But  one  form  of  action.     Sec.  4971.  There  ^hall  be  but  one  form  of 
action,  which  shall  be  known  as  a  civil  action. 

(a)  Previous  to  this  revision,  which  took  effect  July  1,  1880,  the 
term  "  civil  action  "  embraced  only  such  cases  as  were,  before  the  Code 
of  July  1,  1853,  known  as  "actions  at  law"  and  "suits  in  equity." 
Barger  v.  Cochran,  15  O.  S.  460;  Chinn  v.  Trustees,  82  O.  S.  236.  It 
did  not  embrace  proceedings  in  mandamus.     lb. 

Note. — It  may  be  said,  that  it  did  not  embrace  habeas  corpua,  quo  warranto, 
procedendo,  nor  what  were  termed  special  statutory  proceedings,  such  aa  statu- 
tory partition,  dower,  divorce,  alimony,  etc. 

(h)  In  what  sense  the  distinction  between  actions  at  law  and  suits  in 
equity  is  abolished,  see  Clayton  v.  Freet,  10  O.  S.  544 ;  Goble  v.  How- 
ard, 12  O.  S.  165,  168 ;  Mack  v.  Bonner,  3  O.  S.  366.  Rights  and 
liabilities,  legal  and  equitable,  as  distinguished  from  mode  of  proce- 
dure, are  unaffected.     Dixon  v.  Caldwelll,  15  0.  S.  412,  415. 

(c)  Wlieu  the  facts  entitle  a  party  to  relief,  the  mere  form  of  the 
action  is  disregarded.  Neilson  v.  Fry,  16  O.  S.  552,  556 ;  Jones  v. 
Timmo')is,  21  O.  S.  596,  608.  The  court  is  to  be  regarded  as  a  court  of 
law  or  equity,  and  the  petition  a  declaration  or  a  bill  in  chancery,  ac- 
cording to  the  nature  of  the' case.     Hager  v.  Reed,  11  O.  S.  626,  635. 

(d)  A  leading  object  of  the  Code  is  to  avoid  circuity  and  multiplic- 
ity of  suits.  Morgan  v.  Spangler,  20  O.  S.  38,  54 ;  Penn  v.  Say- 
ward,  14  O.  S.  302,  306. 

How  parties  designated.  Sec.  4972.  In  such  action,  the  party  com- 
plaining shall  be  known  as  the  plaintiff,  and  the  adverse  party  as  the 
defendant. 

No  feigned  issues,  suhstitide  tJierefor.  Sec.  4973.  Tliere  can  be  no 
feigned  issue ;  but  a  question  of  fact,  not  put  in  issue  oy  the  pleadings, 
may  be  tried  by  a  jury,  upon  an  order  for  the  trial  stating  the  question 
of  fact  to  be  tried ;  and  such  order  shall  be  the  only  authority  neces- 
sary for  a  trial ;  or  such  question  may  be  referred  in  the  same  way  to 
one  or  more  persons. 
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jVoie. — "Feigned  iwae"  is  defined:  "An  issue  brought  by  consent  of  the 
parties,  or  by  the  direction  of  a  court  of  equity,  or  of  such  courts  as  powest 
equity  powers,  to  determine  before  a  jury  some  disputed  matter  o(  fact,  which 
the  court  has  not  tbe/M/i0«r  or  is  unwilling  to  decide."  3  Hlactcstone's  Comm. 
4.V2. 

And,  in  contesting  the  validity  of  willr,  the  pleadings  seem  to  be  no  more 
than  advisory  of  the  nature  of  the  evidence  that  will  bo  adduced,  except  so  far 
as  they  may  present  %  general  if  sue,  "whether  the  wriiing  produced  is  the  last 
will  (or  codicil)  of  the  testator,  or  not;  "  and  this  issue  can  only  be  tried  and 
determined  by  a  jury — not  by  the  court,  even  by  consent  of  all  the  parties.  See 
section  5861. 

Courts  may  also  require  the  jury,  with  their  verdict,  to  find,  in  writing,  upon 
particular  questions  of  fact,  to  be  stated  in  writing.  {5201.  They  may  also 
try  agreed  cases.  The  case,  the  submission,  and  the  judgment  will  constitute 
the  record.     {2  5207,5208,6209. 

(a)  In  a  proceeding  to  contest  the  validity  of  a  will,  an  issue  must 
be  made  up,  "  whether  the  writing  produced  be  the  last  will  of  the 
testator,  or  not"  Brown  v.  Griffiths,  11  O.  S.  329.  In  a  contested 
will  case  final  judgment  can  not  be  rendered  on  demurrer  to  an  answer. 
An  issue  must  be  made  up  to  be  tried  by  a  jury.  Walker  v.  Walker, 
14  O.  8.  157;  and  see  HoU  v.  Lamb,  17  O.  8.  374. 

WHO   MUST   SUE. 

General  rule  as  to  plaintiff.  Sec.  4993.  An  action  must  be  prosecuted 
in  the  name  of  the  real  party  iu  interest,  except  as  provided  in  sections 
4994  and  4995 ;  but  when  a  party  asks  that  he  may  recover  by  vir- 
tue of  an  assignment,  the  right  of  set-ofi*,  counterclaim,  and  defense,  as 
allowed  bij  law,  shall  not  be  impaired. 

Note. — The  bona  fide  indorsee,  for  value,  of  negotiable  paper,  as  a  promissory 
note,  payable  to  a  person,  or  order,  or  bearer,  and  by  the  payee  indorsed,  before 
due  to  such  holder,  or  delivered  to  him,  if  payable  to  bearer,  for  value,  holds 
•Qch  commercial  paper  discharged  of  all  rightof  set-off,  counterclaim,  or  equities 
the  maker  may  have  against  the  payee,  who  so  indorsed  the  same  (section  8174). 
But  if  such  paper,  in  form,  be  void  for  a  gaming  consideration,  it  can  not  be  so 
indorsed  and  give  the  holder  a  right  of  action  upon  it  in  Ohio  (section  4269). 
Nor,  if  such  paper  is  indorsed  merely  as  collateral  security  for  a  pre-existing 
debt,  without  any  new  consideration,  will  the  right  of  set-off,  etc.,  of  the  maker 
against  the  payee  be  taken  liway  in  this  state.  Roxburough  v.  Messick,  G  O. 
8.  448. 

(a)  The  assignee  uf  an  account,  or  other  mere  chose  in  action,  may 
sue  upon  it  in  his  own  name,  the  legal  as  well  as  the  equitable  title  be- 
ing vested'in  him  by  the  assignment;  and  the  assignor  is  not  a  proper 
19 
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party  to  the  action,  if  he  has  parted  with  all  his  interest  in  the  thing 
assigned.  Allen  v.  Miller,  1 1  O.  S.  374.  And  the  law  is  that  ii  cliose 
in  action  can  be  assigned  without  writing. 

(b)  An  individual  can  maintain  an  action  against  a  township. 
Harding  v.  New  Haven  Tp.,  3  O.  227.  But  not  against  the  board  of 
commissioners  of  a  county,  except  as  provided  in  section  845.  Com- 
missimiers,  etc.,  v.  Mighels,  7  O.  S.  109,  overruling  Com'rs,  etc.,  v.  Bult, 
2  O.  348;  Grimwood  v.  Com'rs,  etc.,  23  O.  S.  600.  Nor  can  they  be 
held  personally  responsible,  where  they  act  in  an  official  capacity  in 
good  faith  and  in  the  honest  discharge  of  official  duty.  Tliomas  v. 
Wilton,  40  O.  S.  516. 

But  tlie  right  of  county  commissioners  to  sue  is  not  limited  to  the 
cases  enumerated  in  sections  845  and  863.  Com'rs  v.  Noyes,  35  O.  S. 
201;  ShanUin\.  Com'rs,  21  O.  S.  575. 

(c)  An  agent  holding  the  legal  title  can  only  sue  in  his  own  name 
when  such  agency  is  coupled  with  an  interest  in  the  subject-matter  of 
the  suit.  White  v.  Stanley,  29  O.  S.  423.  And  creditors  of  the  as- 
signor are  not  proper  parties  to  a  suit  on  a  note  assigned  for  the  benefit 
of  creditors.     Allen  v.  Medill,  14  0.  445. 

Plaintiff  in  suit  on  a  bond.  Sec.  4994.  The  rule  prescribed  in  the 
preceding  section  may  be  so  applied,  when  a  person  forfeits  his  bond, 
or  renders  his  sureties  liable,  that  any  person  injured  thereby,  or  who 
is  by  law  entitled  to  the  benefit  of  the  security,  may  bring  an  action 
thereon,  in  his  own  name,  against  the  person  and  his  sureties,  to  re- 
cover the  amount  to  which  he  is  entitled  by  reason  of  the  delinquency, 
which  action  may  be  prosecuted  on  a  certified  copy  of  the  bond ;  and 
the  custodian  of  the  bond  shall  deliver  such  copy  to  any  person  claim- 
ing to  be  so  injured,  on  tender  of  the  proper  fee  ;  but  the  provisions 
of  this  section  as  to  the  form  of  the  action  shall  not  be  imperative,  if 
provision  is  otherwise  made  by  law ;  nor  shall  a  judgment  for  one  de- 
linquency preclude  the  same  or  another  party  from  an  action  on  the 
same  instrument  for  another  delinquency. 

Note. — Official  bonds  are  given  to  the  State  of  Ohio,  and  when  the  recovery 
for  the  breach  of  such  bond  would  not  belong  to  any  individual  or  persons,  but 
to  the  public,  as  defaults  by  county  treasurers,  or  clerks,  in  not  accounting  for 
public  moneys,  suits  upon  such  bonds  must  bo  brought  in  the  name  of  the  state; 
and  to  specify  that  it  is  brought/or  the  use  of  any  counly,  etc.,  is  not  necessary, 
hut  surplusage.  State  v.  Coffee,  6  O.  150;  State  v.  Piatt,  15  O.  15;  Hunter  v. 
Mercer  Co.,  10  O.  S.  515;   Kelley  v.  State,  25  O.  S.  567;   id.  32  O.  S.  421. 

But,  when  th^  breach  of  such  bond  affects  only  the  interests  of  a  private  y>t'.T- 
Bon,  as  the  failure  of  a  sheriff,  or  clerk,  to  pay,  on  demand,  money  due  from 
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><i'ii.  tifflcialh',  to  lucb  pftrty,  the  Utter  may  aue  the  official  bond  for  its  reoov- 

V,  ibouffh  the  state  is  the  obligee  named  in  the  bond. 

Famutenfr  v,  Atideraon,  15  O.  S.  478,  wa«  a  case  of  this  kind.  State  v.  Orr, 
]«>  <).  S.  522;  and,  for  the  discussion  of  the  right,  see  Oom'ra  ▼.  Noyt*,  86  O. 

(o)  In  an  action  against  the  surviving  obligors  of  an  official  l)ond, 
the  p(>rsional  representatives  of  the  principal  are  not  uece»sanj  parties. 
Ilu't  V.  Gaybr,  25  O.  S.  G20. 

A.H  to  the  plaintifT,  in  legal  contemplation  for  the  purposes  of  suing, 
^•u^etie8  are  princip:ils.  Common-law  precedents  in  pleading  make  no 
(li.'itinction  between  principals  and  sureties,  but  deal  with  all  in  the 
<haracter  of  principal:^. 

(ft)  The  seizure  of  the  goods  of  A.  under  color  of  process  against  B., 
is  a  breach  of  an  official  bond  for  which  an  action  will  lie  against  the 
officer  and  his  sureties.     -State  v.  Jennings,  4  O.  S,  418. 

How  exeaitor,  truslee,  etc.,  matj  sue.  Sec.  4995.  An  executor,  ad- 
mi  ui.<>trator,  or  guardian,  a  trustee  of  an  express  trust,  a  |)ers<)U  with 
whom,  or  in  whose  name,  a  contract  is  made  for  the  benefit  of  another, 
or  a  iHTson  expressly  authorized  by  statute,  may  bring  an  actiotj  with- 
out j>iiningwith  him  the  person  for  whose  benefit  it  is  prosecuted;  and 
tficers  may  sue  and  be  sued  in  such  name  as  is  authorized  by  law. 

I  a)  When  a  promise  is  made  for  the  benefit  of  another,  he  for  whose 
lienefit  it  \A  made  may  bring  an  action  for  its  breach,  either  in  his  own 
iiunie,  or  in  the  name  of  the  party  to  whom  the  same  was  made. 
Vlll^r  V.  Florer,  15  O.  S.  148,  151 ;  Thompson  v.  Thompson,  4  O.  8. 
••»3;   Davis  v.  Harness,  38  O.  S,  397. 

And  this  is  so  though  the  instrument  be  under  seal,  and  the  bene- 
ficiary not  named  therein.     Emmitt  v.  Brophy,  42  O.  8.  82. 

How  married  xooman  to  sue  and  be  sued.  8ec.  4996  {Sup.,  p.  329).  A 
married  woman  shall  sue  and  be  sued  as  if  she  were  unmarried,  and 
her  husband  shall  Ik;  joined  with  her  only  when  the  cause  of  action 
is  in  favor  of  or  against  both  her  and  her  husband.  (March  20,  1884, 
81  V.  65.) 

(a)  When  the  action  is  for  wrongful  act  of  the  wife,  she  can  only 
rely  on  the  defense  of  coercion  by  her  husband  when  pleaded  by  her. 
Clark  V.  Bayer,  32  O.  8.  291>.  And,  since  the  act  of  1861  (58  v.  54— 
the  separate  estate  act,  or  Key  law),  debts  due  to  a  woman  are  extin- 
guished by  her  intermarriage  with  the  debtor.  Smiley  v.  Smiley,  18 
O.  8.  543.' 

(b)  The  defect  in  a  petition  filed  by  husband  and  wift    showing  no 
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cause  of  action  belonging  to  them  jointly,  may  be  taken  advantage  of 
by  demurrer.     Badges  v.  O'Neill,  13  O.  S.  72. 

(c)  Where  a  husband  borrows  money  from  his  wife,  she  may  enforce 
its  payment  against  his  administrator.     Hvher  v.  Huber,  10  O.  371. 

Judgment  against  a  married  woman.  Sec.  5319  (^Sup.,  p.  346).  When 
a  married  woman  sues,  or  is  sued,  like  proceedings  shall  be  had,  and 
judgment  rendered  and  enforced,  as  if  she  were  unmarried,  and  her 
l)roperty  and  estate  shall  be  liable  for  the  judgment  against  her  ;  but 
she  shall  be  entitled  to  the  benefits  of  all  exemptions  to  heads  of  fam- 
ilies.    (March  20,  1884;   81  v.  65.) 

(a)  If,  in  cases  in  which  coverture  would  be  a  good  defense  to  an 
action  brought  against  a  woman  in  fact  married,  the  pleadings  are  all 
silent  as  to  the  fact  of  her  marriage,  a  judgment  rendered  against  her 
is  not  void,  but  merely  voidable  by  her.  The  mode  of  reversing  such 
judgment  is  by  petition  in  error,  alleging  error  in  fact,  in  the  court 
which  rendered  the  judgment.  Such  a  judgment  is  not  void,  but  only 
voidable.  McCurdy  y.  Baughman,  43  O.  S.  79;  Callen  v.  Ellison,  IS- 
O.  S.  446.  And  when  it  does  not  appear  that  she  was  a  married  woman, 
the  judgment  will  not  be  enjoined  unless  fraud  or  coercion  be  shown. 
McCurdy  v.  Baughman,  AS  O.  S.  79. 

(b)  In  an  action  against  a  married  woman  upon  her  obligation  in 
writing,  to  pay  for  services  rendered,  or  money  advanced  for  the  benefit 
of  her  separate  estate,  it  is  not  error  to  render  a  personal  judgment 
against  her,  under  71  v.  47,  section  28.     Patrick  v.  Littell,  36  O.  S.  79. 

(c)  The  amendments  (81  v.  65,  209)  to  sections  4996,  5319,  and 
3108-3112  have  no  effect  upon  causes  of  action  accruing  before  their 
passage.     Elliott  v.  LawJiead,  43  O.  S.  172. 

Separate  property  of  a  married  woTtian.  Sec.  3108  (*Sup.,  p.  201).  Any 
estate  or  interest,  legal  or  equitable,  in  real  or  personal  property,  in- 
cluding rights  in  action,  belonging  to  a  woman  at  her  marriage,  or 
which  may  come  to  her  during  coverture,  by  conveyance,  gift,  devise, 
or  inheritance,  or  by  purchase  with  her  separate  money  or  means,  or 
due  as  the  wages  of  her  personal  labor,  or  growing  out  of  any  violation 
of  her  personal  rights,  shall,  together  with  the  rents,  income,  issues 
and  profits  thereof,  be  and  remain  her  separate  property.  And  she 
may,  without  the  consent  of  her  husband,  lease  her  real  estate  for  any 
period  not  exceeding  three  years.  This  section  shall  not  affect  the 
estate  by  the  curtesy  of  a  husband  in  the  real  property  of  his  wife 
after  her  decease;  but  during  the  life  of  such  wife,  or  any  heir  of  her 
body,  such  estate  shall  not  be  taken  by  any  process  of  law  for  the  pay- 
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meDt  of  his  debts,  or  be  conveyed  or  iacumbered  by  him,  unless  she 
join  therein  with  him  in  the  maimer  prescribed  by  law  in  regard  to 
her  own  estate.   (April  14,  1884;  81  v.  209  ;  April  16, 1885;  82  v.  131.) 

Her  teparaie  properiy  under  Iter  sole  control — P<noer  to  contract.     Sec. 

109  {Sup.,  p.  201).     The  separate  property  of  the  wife  shall  be  under 

Jier  sole  control,  and  shall  not  be  taken  by  any  process  of  law  for  the 

(lebts  of  titc  husband,  or  be  iu  any  manner  conveyed  or  incumbered 

hy  him,  and  she  may,  iu  her  own  name,  during  coverture,  contract  to 

o  same  extent  and  in  the  same  manner  as  if  she  were  unmarried. 
April  14,  1884;  81  v.  209.) 

Hunbatid  not  liable  for  cotitrads  or  torts  of  his  wife,  except,  etc.  SeO. 
il  10  (Sup.,  p.  202).  The  husband  shall  not  be  liable  upon  any  cause  of 
jiction  existing  against  the  wife  at  their  marriage,  nor  for  a  tort  com- 
mitted by  her  during  coverture,  nor  upon  any  contract  made  by  her, 
«-x(ept  to  the  extent  of  any  separate  property  of  the  wife  acquired  by 
liim  under  an  ante-nuptial  contract,  or  otherwise.  (April  14,  1884; 
^1  V.  209.) 

When  married  tuoinan  luis  power  of  hecul  of  family  and  may  convey  prop- 
ty  as  feme-sole.  Sec.  3111  (Sup.,  p.  202).  A  married  woman  whose 
liusliimd  deserts  her,  or  from  intemjjerance  or  other  causae  neglects  to 
provide  for  his  family,  may,  iu  her  own  name,  make  contracts  f«)r  the 
labor  of  her  minor  children,  and  in  her  own  name  sue  for  and  collect 
their  earnings ;  and  she  may  file  a  petition  against  her  husband,  in  the 
Common  Pleas  Court  of  the  county  in  which  she  resides,  al'i'ging  such 
desertion  or  neglect,  and  uptin  proof  thereof  the  court  may  enter  a 
judgment  vesting  her  with  the  rights,  privileges  and  liabilities  of  a 
head  of  a  family,  as  to  the  care,  cusUkIv  and  control  of  her  minor 
children,  and  with  all  the  jiowers  of  a  feme-sole  as  to  disposing  of  her 
real  property,  free  from  the  curtesy  of  her  husband.  (April  14, 1884; 
M  V.  209.) 

Construction  of  sectioivs  3108,  3109.  Sec.  3112  (Sup.,  p.  202).  The 
provlnioDd  of  sections  3108  and  3109  shall  not  atiectauy  of  the  provis- 
ions of  sections  4106,  4107,  4108  (i-elating  to  c<mveyances  of  real  estate, 
or  its  ineumbranee),  and  4176  (curtesy  and  dotvrri,  nor  any  right  which 
vcsteil  prior  to  May  1 ,  1861  (the  time  of  the  taking  effect  of  the  Key  act). 
1  April  14,  1884;  81  v.  209.) 

A'ote. — I.  In  relation  to  her  teparaie  property  and  o»tate,  a  married  woman  may 
now  contract  na  if  ibe  were  ti  feme-aole.  Such  contract  nevd  not  be  in  writing 
(Kltiott  V.  Lawhead,  43  O.  8.  ITl),  unleM  required  by  the  statute  of  fraudi*. 

2.  By  bond,  bill  of  exchange,  or  promissory  note,  she  may  charge  her  separate 
•state  as  su^ety  for  her  husband  or  a  stranger.  The  intention  so  to  charge  her 
separate  property  need  not  be  expreued  in  the  writing,  but  is  es/  ilished  by  tb« 
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fact  of  her  signing  it;  and  she  can  not  be  permitted  to  testify  that  she  did  not 
so  intend.      Williams  v.  Urmston,  35  O.  S.  296;   Avery  v.  Van  Sickle,  ib.  270. 

3.  "Whether  her  separate  estate  and  property  will  be  charged  by  her  general 
contracts,  made  by  her  as  a  general  contractor  or  trader,  wilhout  she  expressly 
undertakes  so  to  bind  it,  or  whether  her  intention  to  do  so  will  be  inferred  from 
the  fact  alone  of  making  such  general  contracts,  has  not  been  decided  by  the 
Supreme  Court  since  the  recent  legislation  above  given.  For  example :  If  a 
married  woman,  possessing  separate  estate,  should  contract  to  purchase  any 
commodity,  and  refuse  to  perform  her  contract,  can  her  separate  estate  he 
charged  with  the  amount  of  the  damages  resulting  from  her  breach  of  contract; 
or  if  she  join  in  a  warranty  of  title,  with  her  husband,  in  a  deed  conveying  his 
lands,  and  the  covenant  be  broken,  can  her  separate  property  be  charged  for 
the  damages  resulting  from  such  breach  of  her  warranty?  Such  warranties  are 
joint,  and  query,  if  not  construed  to  be  the  husband's  alone?  At  least  she  must 
have  separate  property  to  be  liable  for  her  general  contracts,  as  a  married 
woman  is  not  made  sui  juris,  as  &  feme-sole.  To  understand  the  state  of  the  law 
and  its  changes,  as  construed  by  the  Supreme  Court,  see  the  cases  referred  to 
by  Mr  Williams,  in  his  note  to  the  Revised  Statutes  under  sections  4996,  5319, 
3108,  3109,  3110,  3111.  Rights  acquired  and  liabilities  imposed  can  not  be 
affected  by  subsequent  legislation,  as  retroactive  laws  can  not  be  passed;  that 
is,  if  a  right  or  liability  was  not  created  at  the  time,  subsequent  legislation  can 
not  make  of  such  past  transaction  a  right  or  liability.  Mere  remedial  laws  may 
change  or  give  different  remedies  for  prior  existing  obligations,  duties,  or  prop- 
erty interests.  The  wife  can  not  bind  her  general  estate  by  her  contracts. 
Logan  v.  Thrift,  20  O.  S.  62. 

In  actions  where  the  married  woman  is  not  personally  liable,  but  which  are- 
brought  to  charge  her  separate  estate,  the  petition  must  state  the  facts  from 
which  the  right  so  to  charge  such  property  grows,  and  identify  the  separate 
property  by  sufficiently  describing  it,  and  ask  to  charge  the  same  for  the  amount 
claimed,  and  no  personal  judgment  should  be  prayed  for  against  her,  as  a  per- 
sonal judgment  can  rot  be  rendered  against  her  in  such  case. 

If  a  married  woman  makes  any  contract  of  the  kind  secondly  and  thirdly 
above  mentioned,  and  has,  at  the  time,  no  separate  estate  or  property,  and  after- 
ward acquires  such,  it  can  not  bo  charged  therefor,  nor  is  she  personally  liable. 
Fallis  V.  Keys,  35  O.  S.  265.  But  if  she,  having  no  separate  estate,  should  con- 
tract a  liability  to  procure  such  estate,  and  by  such  means  obtain  it,  it  would 
seem  to  be  chargeable  therewith.     Patrick  v.  Littell,  36  O.  S.  79. 

(a)  A  justice  of  the  peace  has  no  jurisdiction  in  an  action  to  charge 
the  separate  property  of  a  married  woman,  as  he  has  no  chancery  ju- 
risdiction, at  least  none  except  when  the  entire  relief  consists  of  a 
personal  judgment  for  money  only.  Allison  v.  Porter,  29  O.  S.  136 ; 
Levix.  Earl,  30  0.  S.  147,  and  Rice  v.  Railroad  Co.,  id.  380,  .over- 
ruled by  WiMidms  v.  Urmston,  35  O.  S.  296. 

Right  of  xoife  to  defend.     Sec.  4997.   When  husband  and  wife  are 
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sued  together,  the  wife  may  defend  for  her  own  right ;  and  if  the  hus- 
Itand  neglect  to  defend,  she  may  ul^>  det'end  ior  his  right. 

(a)  This  t»ection  i^i  not  applicable  tu  actions  against  husband  and 
wife  in  which  the  trial  and  judgment  must  be  joint.  Coolidge  v.  Par- 
rit,  8  O.  S.  594. 

(b)  Where  husband  and  wife  are  8ue<l  for  alleged  trespasses  by  the 
wife  on  a  private  alley  in  which  the  wife  in  her  own  right  claims  an 
easement  and  a  right  of  use  appurtenant  to  a  lot  owned  by  her,  and 
the  cai^j  be  in  default  for  answer  by  the  busliand,  the  wife  may  make 
a  se|)arate  defense  without  prejudice  from  her  husband's  default,  and, 
if  the  defensd  is  good,  it  is  complete  as  to  both.  Lowe  v.  Redgate,  42 
O.  S.  329. 

How  iiutane  pencn  and  infant  may  sue.  Sec.  4998.  The  action  of  an 
insane  person  roust  be  brought  by  his  guardian  ;  the  action  of  an  in- 
fant must  be  brought  by  his  guardian  or  next  fnend ;  and  when  the 
action  is  brought  by  his  next  friend,  the  court  may  dismiss  it,  if  it  is 
not  for  the  l)eneGt  of  the  infant,  or  substitute  the  guardian,  or  any  per- 
son, as  the  next  friend. 

(a)  Minority  is  a  fact  which  shouhi  be  distinctly  averred ;  and 
where  the  record  does  not  show  the  minority,  the  court  will  presume 
the  plaintiff  to  bu  of  age,  and  may  reject  the  curatorship  as  surplusage. 
Hanly  v.  Jjecin,  5  O.  227. 

(6)  The  disability  of  infancy  of  a  female  is  removed  at  the  age  of 
eighteen.  Slater  v.  Cave,  3  O.  S.  80.  But  until  the  act  of  February 
17,  1834  (32  V.  10),  a  female  did  not  reach  majority  until  the  age  of 
twenty-one  years.     JlcClititick  v.  Chamberlain,  W.  547. 

JVcrt  friend  liable  for  cod*.  Sec.  4999.  The  next  friend  shall  be 
liable  for  the  costs  of  the  action  brought  by  him,  and,  when  the  next 
friend  is  insolvent,  the  court  may,  on  motion,  require  security  there- 
for. 

NoU. — Ou«  reMon  for  requiring  an  infant,  who  has  no  guardian,  to  proeecute 
an  actum  by  next  friend  \»  to  have  n  re«ponf  ibio  party  for  the  costs  that  the  de- 
fendant may  incur.  Aa  for  the  coeta  made  by  n  plaintiff,  the  officers  may  re- 
quire their  payment  a*  ibey  are  about  to  be  incurred. 

How  inmne  perton  to  defend'  Sec.  5000.  The  defense  of  an  insane 
(M;rs4»n  must  be  by  his  legally  appointed  guardian,  or,  if  there  is  no 
gtiaruian,  or  the  guanlian  has  an  a«lverse  interest,  by  a  trmtee  for  the 
suit,  appbinto<l  by  the  court;  and  if  the  insanity  of  a  party  be  dis- 
«ov«rHl,  or  he  become  insane,  after  the  action  is  brought,  it  shall  be 
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thereafter  prosecuted  or  defended  by  his  guardian,  or  his  trustee  ap- 
pointed as  provided  in  this  section. 

(a)  Prior  to  the  adoption  of  the  act  from  which  this  section  is 
taken,  the  court  could  appoint  a  guardian  ad  litem  (for  the  suit)  to 
defend  the  suit  for  a  lunatic  non-resident,  brought  into  the  court  by 
publication ;  and  no  decree  could  be  taken  against  him  without  an 
answer  from  his  guardian  ad  litem.     Sturges  v.  Longworth,  1  O.  S.  545. 

The  terms  "trustee  for  the  suit"  and  guardian  ad  litem  seem  to  be 
of  the  same  import,  a  mere  change  of  phraseology. 

Duties  of  guardian  ad  litem,  and  compensation.  Sec.  5001.  The  court 
shall  require  a  guardian  ad  litem,  or  a  trustee  appointed  under  the  pre- 
ceding section,  faithfully  to  discharge  his  duty,  and,  upon  his  failure 
so  to  do,  may  remove  him,  and  appoint  another  in  his  stead  ;  and  the 
court  may  fix  a  compensation  for  his  services,  which  shall  be  taxed 
in  the  costs  against  the  minor  or  insane  person. 

Sow  insanity  of  a  party  determined.  Sec  5002.  When  the  in- 
sanity of  a  person  is  not  manifest  to  the  court,  and  the  fact  of  insanity 
is  disputed  by  a  party  or  an  attorney  in  the  action,  the  court  may  try 
the  question,  or  impanel  a  jury  to  try  the  same. 

Guardian  for  the  suit  for  infant  defendant.  Sec.  5003.  The  defense  of 
an  infant  must  be  by  a  guardian  for  the  suit,  who  may  be  appointed 
by  the  court  in  which  the  action  is  prosecuted,  or  by  a  judge  thereof, 
or  by  a  probate  judge. 

(a)  It  is  the  duty  of  the  guardian  ad  litem  to  make  for  the  infant 
a  proper  defense,  and  for  that  purpose  to  bring  the  rights  of  his  ward 
under  the  consideration  of  the  court  for  decision.  Lang  v.  Mvlford, 
17  O.  S.  484,  503. 

The  guardian  ad  litem  must  deny  in  his  answer  or>  behalf  of  such 
party  all  the  facts  alleged  against  him,  which  answer  is  not  required  to 
be  made  under  oath.  §§  5078,  5103.  This  will  require  the  plaintiff 
to  make  out  his  case  by  sufficient  proof.  Such  guardian  must  have 
notice  of  his  appointment,  and  accept  before  he  is  held  to  be  such. 

(6)  A  decree  against  minor  defendants,  rendered  upon  the  answer 
of  their  guardian  ad  litem,  may  be  impeached  and  reversed  for  fraud. 
Mas.sie  v.  Matthews,  12  O.  351. 

(c)  Under  the  act  of  1858  (55  v.  5^),  the  guardian  could  appear 
and  defend  for  his  ward  as  effectually  as  if  he  were  appointed  guardian 
ad  litem.     Rankin  v.  Kemp,  21  O.  S.  651. 

Hmo  appointed.  Sec  5004.  The  appointment  may  be  made  upon  the 
application  of  the  infant,  if,  being  of  the  age  of  fourteen  years,  he  ap- 
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ply  within  tvoenty  dajs  after  the  return  of  the  Bummons,  or  service  by 
publication ;  and  in  case  of  his  being  under  said  age,  or  of  his  neglect 
so  to  apply,  the  appointment  may  be  made  on  the  application  uf  the 
piaintiflT,  or  a  friend  of  the  infant;  but  the  appointment  can  not  be 
made  until  after  service  of  summons,  or  publication. 

(a)  The  appointment  of  a  guardian  ad  litem  for  minor  defendants, 
who  have  not  been  served  with  process,  the  fact  of  the  non-¥iervice  appear' 
mg  in  Uie  record,  does  not  effect  an  appearance  for  ihcni,  nor  give  the 
court  jurisdiction  over  them;  but  if  the  record  is  silerd  as  to  service, 
proi)er  service  will  be  presumed,  because  the  court  will  be  presumed  to 
have  done  its  duty.  Moore  v.  Starks,  1  O.  S.  369  ;  Robb  v.  Irwin,  15 
O.  689.     And  see  cases  referred  to  in  Williams'  notes  to  this  section. 

Joinder  of  plaintiffs.  Sec.  5005.  All  persons  having  an  interest  in  the 
subject  of  the  action,  and  in  obtaining  the  relief  demanded,  may  be 
joined  as  plain  tiffin,  except  as  otherwise  provided. 

(a)  Persons  having  distinct,  separate,  and  independent  claims,  can 
not  be  compelled  to  prosecute  them  in  a  single  action.  Merrill  v.  Lake, 
16  O.  373. 

(b)  Several  parties  may  join  in  an  action  to  restrain  an  illegal  as- 
seasment.  Glenn  v.  Waddle,  23  O.  S.  605 ,  Upington  v.  Oviatt,  24  O. 
8.  232. 

(e)  As  a  general  rule  joint  creditors  can  not,  by  a  division  of  thoir 
claim  l>etween  themselves,  acquire  separate  rights  of  action  against 
their  debtor.      Upjohn  v.  Ewing,  2  O.  S.  13. 

{d)  The  assignor  of  a  chose  in  action  should,  if  made  a  party  at 
all,  be  made  a  plaintiff,  in  an  action  against  the  debtor  by  the  assignee 
upon  such  chose  in  acticm.  Allen  v.  Miller,  11  O.  S.  374,  377.  If  the 
assignor  refuse  to  join  as  plaintiff  in  the  action  he  may  be  made  a  de- 
fendant.    §  5007. 

(r)  In  the  prosecution  of  a  partnership  claim,  as  a  general  rule,  all 
the  {partners  arc  necessary  parties.  (Jioteau  v.  Haiti,  20  O.  132.  And 
all  parties  having  an  interest,  as  attaching  creditors,  in  the  proceeds 
of  goo<ls  attache<l,  may  be  joined  as  plaintiffs  in  an  action  upon  the 
attachment  undertaking,  although  not  named  as  payees  tiicrcin.  Rid- 
ledge  v.  OrWn,  10  O.  S.  478.  But  sheriff  and  attaching  creditors  can 
not  join  in  an  action  against  a  stranger  for  conversion  of  attached 
property.     Shaeffer  v.  Marienthal,  17  O.  S.  183.     See  section  6215. 

Joinc^er  of  defendants.  Sbc.  5006.  Any  person  may  be  madfi  a  de- 
fendant who  has  or  claims  an  interest  in  the  contni  ^rsy  adverse  to 
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the  plaintiff,  or  who  is  a  necessary  party  to  a  complete  determination 
or  settlement  of  a  question  involved  therein. 

(a)  This  section  substantially  adopts  the  rule  in  equity;  and  all 
parties  entitled  to  litigate  the  same  questions  over  again  in  a  new  pro- 
ceeding are,  in  general,  necessary  parties.  Peiin  v.  Hayward,  14  O. 
S.  302,  306. 

In  equity  proceedings  all  persons  interested  should  be  made  parties, 
and  a  decree  can  have  no  effect  except  upon  parties  and  privies.  Ir- 
vin  V.  Smith,  17  O.  226,  239.  A  wife  who  has  joined  her  husband  in 
the  execution  of  a  mortgage  is  a  necessary  party  to  a  proceeding  to 
foreclose  and  sell.     McArthur  v.  Franklin,  15  O.  S.  485. 

An  absolute  and  unconditional  assignor  of  a  mortgage  is  not  a  neces- 
sary party  in  a  suit  to  foreclose  it.      Grant  v.  Ludlow,  8  O.  S.  2. 

Beneficiaries  under  a  conveyance  of  land  in  trust  for  the  benefit  of 
creditors  are  proper  parties  in  an  action  by  a  prior  mortgagee  to  fore- 
close his  mortgage.      Union  Bank  v.  Bdl,  14  O.  S.  200. 

(b)  It  is  not  correct  practice  to  make  a  sheriff  or  oflScer  holding  an 
execution  a  party  to  a  proceeding  to  enjoin  its  collection.  It  is  the 
execution  plaintiff  who  should  be  enjoined,  except  as  provided  in  sec- 
tion 5015.     Allen  v.  Medill,  14  0.  445. 

The  assignor  of  an  account  as  collateral  security  to  the  assignee  is 
not,  under  this  section,  a  necessary  party  "to  a  suit  brought  against  the 
debtor  by  the  assignee  upon  the  account.  Allen  v.  Miller,  11  O.  S.. 
374,  377. 

The  assignor  of  a  judgment  is  a  necessary  party  in  an  action  by  the 
assignee  to  subject  equities  to  satisfy  the  judgment  where  the  debtor 
sets  up  subsequent  indebtedness  of  the  assignor.  GUdersleeve  v.  Bur- 
rows, 24  O.  S.  204. 

An  attaching  creditor  is  a  proper  party  to  a  suit  in  replevin  by  a 
mortgagee  of  personal  property,  against  an  officer  holding  the  prop- 
erty under  legal  process  for  the  satisfaction  of  judgments.  Morgan  v. 
Spangler,  20  0.  S.  38. 

A  subsequent  attaching  creditor  can  not  be  made  a  party  to  the 
action  of  the  prior  attaching  creditor  against  the  debtor,  on  the  ground 
of  interest  acquired  by  the  levy  of  the  attachment  on  the  same  prop- 
erty.    Harrison  v.  King,  9  O.  S.  388;   Ward\.  Howard,  12  O.  S.  158. 

In  an  action  by  an  attaching  creditor  of  a  firm  against  its  assignee 
to  obtain  the  proceeds  of  goods,  it  is  not  necessary  to  make  the  part- 
nership creditors  parties.  They  and  the  assigning  partners  are  legally 
represented  by  tlie  assignee  of  the  partners.  Holland  v.  Drake,  29  O. 
S.  441. 

The  rre'lif'>r<=  <>f  a  fir-n  a*"*^  proper  ]inrties  to  an   action  by  a  retiring 
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member,  on  a  bond  taken  fn>m  a  partner  conditione<i  trj  pay  the  part- 
nership debt^.      WiUon  v.  StiUweU,  9  O.  S.  4(>7. 

In  an  action  by  the  assignee  of  the  right  to  commissions  on  renewals, 
conveyed  by  the  agent  of  an  insurance  company,  the  assignor  Ls  a 
oeceasary  party.     U.  S.  L.  Itu.  Co.  v.  Hetsberg,  27  O.  S.  393,  396. 

Joint  contractors  must  be  sued  together.  MeAtihur  v.  Ladd,  5  O. 
514. 

In  an  action  against  the  surviving  obligors  of  a  joint  and  several  of- 
ficial bond  the  personal  representatives  <»f  the  principal  are  not  neces- 
sary parties.     Hunt  v.  Gaylor,  25  O.  S.  620. 

Tiiey  are  proper  parties  to  an  action  on  a  joint  obligation.  Pugh  v. 
Holliday,  3  O.  S.  284 ;   Burgoyne  v.  0.  L.  Ins.  &  T.  Co.,  5  O.  S.  586. 

Tenants  in  possession  may  be  sued  jointly  in  an  action  of  trespass 
c«>niraitted  by  unimal.s  kept  by  them  in  common  upon  the  premises, 
although  the  several  animals  are  owned  by  them  separately.  Jack  v. 
HmlnaV,  25  O.  S.  255. 

In  suits  to  enforce  the  individual  liability  of  stockholders  in  a  cor- 
{Kinition,  beyond  their  subiicrij)tions,  any  stockholder  may  insist  that  nil 
stctckholders  be  made  parties.  Jiighi  v.  McCormaek,  17  O.  8.  86; 
Um^ed  V.  Buslcirk,  17  O.  S.  113. 

It  is  not  proper,  against  the  objection  of  plaintiff,  to  admit  a  new 
party,  in  an  action  by  the  holder  against  the  maker  of  a  note,  to  con- 
test the  plaintiff's  title  and  assert  an  equity  derived  through  plaintiff^s 
assignor,  who  would  also  be  a  necessary  party.  Such  relief  must  be 
sou^'ht  by  original  action.     Hillier  v.  Stewart,  26  O.  8.  652. 

.\  person  by  filing  an  answer,  with  leave  of  the  court,  thereby  be- 
comes a  [y&Tty  to  the  action.     Rosenthal  v.  Suiton,  310.  S.  406. 

In  an  action  by  a  surety  against  his  co-surety,  to  establish  a  trust, 
and  compel  the  latter,  from  the  proceeds  of  collaterals  in  his  hands,  to 
reimburse  him  for  money  paid,  the  person  to  whom  payment  was  made 
is  not  a  necessary  party  to  the  action.     lb. 

Xote. — Panie«,  plaintiff  and  defendant,  may  be  classed  as  "  necessary  {Mtrtiea," 
" proper  parlie-s"  and  "permissiblo  partief."  "  Improper  parties"  can  not  be 
classed  as  parties. 

Seetuary  party —  Wlien  party  refutes  to  join  as  plaintiff,  to  be  made  a 
defendant.  Sec.  5007.  Parties  who  are  united  in  interest  must  be 
joined,  a.s  plaintiffs  or  defendants ;  but  if  the  consent  of  one  who  .should 
have  been  joined  as  plaintiff*  can  not  be  obtained,  or,  if  he  is  insane, 
and  t)ie  consent  of  his  guardian  can  not  be  obtained,  or  he  has  no 
guardian,  and  that  fact  is  stated  in  the  petition,  H  may  be  made  a 
defendant.     See  section  5014. 


I 


300  CODE  PRAcnci!;  and  precedents. 

(a)  Owners  of  distinct  parts  of  a  lot,  held  in  severalty,  could  not 
be  joined  as  defendants  in  an  action  for  dower  in  the  lot.  Hughes  v. 
WaUon,  10  O.  127,  134. 

A  judgment  against  one  of  two  partners,  upon  a  joint  promise,  is  n 
bar  to  a  subsequent  action  against  both.  Sloo  v.  Lea,  18  O.  279 ; 
Auckerv.  Adams,  28  O.  S.  543;  Reynolds  v.  Ry.  Co.,  29  O.  S.  602; 
Avery  Y.  Vayisickle,  35  O.  S.  274;  YoJio  v.  McGovem,  42  O.  S.  14; 
Banh  v.  Hart,  5  O.  S.  34.  But  if  all  the  joint  contractors,  and  the 
personal  representatives  of  such  of  them  as  may  be  dead  are  joined 
in  the  action,  but  one  or  more  of  them  can  not  be  served  with  process, 
judgment  can  be  rendered  against  such  as  are  properly  served  with 
process,  and  the  others  subsequently  made  parties  to  the  judgment. 
And  if  one  die  pending  the  acti(m,  it  may  proceed  to  judgment  against 
the  survivor,  his  death  being  suggested  on  the  record. 

(6)  Where  it  was  sought  to  make  one  a  party  to  a  judgment 
who  was  originally  named  as  a  party  but  not  served,  it  was  a  good 
defense  to  show  that  no  judgment  could  have  been  rendered  against 
him  if  originally  served.  Clinton  Bank,  etc.,  v.  Haii,  19  O.  372.  In 
this  case,  after  judgment  had  been  taken  against  one  of  several  de- 
fendants, another  defendant  obtained  a  judgment  in  his  favor.  The 
remaining  defendant  whom  it  was  sought  to  make  a  party  to  the  judg- 
ment in  favor  of  the  plaintiff  was  permitted  to  show  that  he  was  not 
liable.  At  common  law,  when  parties  sued  or  were  sued  jointly,  if  all 
the  plaintiffs  were  not  entitled  to  sue,  or  all  the  defendants  were  not 
liable,  the  action  failed,  and  the  judgment  was  no  bar  to  a  subsequent 
action  by  the  proper  parties  against  the  proper  defendants.  This  is 
changed  by  the  Code.  If  too  many  plaintiffs  sue,  or  too  many  parties 
are  made  defendants,  the  action  fails  only  as  to  such  plaintiffs  as  are 
not  entitled  to  recover,  and  the  defendants  not  liable  obtain  judgment 
in  their  favor,  or  their  names  will  be  stricken  out  by  amendment. 
§5114. 

(c)  And  a  person  properly  made  a  defendant  can  not  object  that 
others  who  are  not  proper  parties  are  joined  with  him.  Guthndge  v. 
Vanatla,  27  O.  S.  366.     §§  5013,  5054. 

(d)  In  common-law  precedents,  partners  sued  and  were  swedijmrMy, 
and  the  fact  that  they  were  partners  was  not  stated ;  such  fact  was  but  a 
matter  of  evidence  to  prove  that  a  joint  action  was  proper  ;  nor  is  it 
neceesary  under  the  Code,  when  partners  sue  or  are  sued,  personally,  to 
allege  the  partnership.  The  cause  of  action  or  the  liability  need  only 
to  be  stated  in  a  joint  form. 

(e)  At  common  law  too,  the  fact  being  stated  in  the  plaintiffs  declara 
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tiuD,  if  the  joint  contractor  not  joined  be  without  the  jurisdiction  of  the 
court,  the  action  could  proceed  against  the  one  served ;  and  "  the  rule 
is  well  established,  that  where  one  of  several'joint  contractors  is  without 
the  state,  so  that  no  service  can  be  made  upon  him,  judgment  may  be 
rpndere<l  against  such  of  them  as  are  found  within  the  jurisdiction,  and 
such  judgment  remaining  unsatisfied  is  no  bar  to  a  subsequent  suit 
and  judgment  against  those  not  served  upon  the  original  cause  of  ac- 
tion." Yoho  V.  MeGovem,  42  O.  8.  15.  This  case  is  distinguished  from 
that  of  the  Qinton  BatUc,  etc.,  v.  Hart,  190.  372 ;  id.  13.    §§  5054.  5366. 

(/)  If  the  action  was  upon  a  joint  promissory  note,  and  was  brought 
before  the  last  day  of  grace,  in  an  a4±ion  subsequently  brought  against  a 
joint  maker  who  was  not  served  with  a  summons,  being  out  of  the 
jurisdiction  of  the  court,  such  maker  can  not  object  to  being  made  a 
party  to  the  judgment  on  the  ground  that  the  action  was  prematurely 
brought.      Yoho  v.  McOmem,  42  O.  S.  11. 

ig)  Where  a  joint  actiim  against  all  the  defendants  is  the  only  remedy, 
it  is  error  to  render  judgment  ai^ainst  one  and  continue  the  action  as 
to  the  others.     Axwker  v.  Adaim,  23  O.  S.  543. 

When  (me  or  more  may  sue  or  defend  for  all.  Sec.  5008.  When  the 
question  is  one  of  a  common  or  general  interest  of  many  persons,  or  when 
the  parties  are  very  numerous,  and  it  is  impracticable  to  bring  them  all 
before  the  court,  one  or  more  may  sue  or  defend  for  the  benefit  of  all. 

(o)  Where  the  parties  are  numerous,  one  may  sue  on  behalf  of  him- 
self and  others  to  restrain  the  collection  of  an  assessment,  when  the  as- 
sessment is  claimed  to  be,  for  the  same  reason,  invalid  as  to  each. 
UpingUm  v.  OviaU,  24  O.  8.  232. 

(6)  A  party  can  not  sue  or  defend  for  himself  and  many  others,  on  the 
ground  of  a  common  interest,  when  it  appears  that  those  represented 
are  divisible  into  classes,  whose  rights  and  liabilities  arc  not  necessarily 
the  same.  He  can  only  act  on  behalf  of  his  own  class.  Qitinlan  v. 
3iyer9,  29  O.  8.  500,  508.  And  if  the  party  named  as  plaintiff,  who 
sues  on  behalf  of  himself  and  others,  fails  in  his  suit,  those  whom  he 
represents  must  also  fail.     lb. 

(c)  Where  one  sues  for  himself  and  on  behalf  of  others  interested  as  he 
is  in  the  same  general  subject  of  the  action,  equity  will  interpose  by 
injunction  to  prevent  a  multiplicity  of  suits  by  such  others.  Matheny 
v.  Golden,  5  0.  8.  361. 

(d)  The  suit  of  a  creditor  of  a  corporation  to  enforce  the  statutory  lia- 
bility flf  stockholders,  in  addition  to  their  stock  pul>scribed,  should  be 
for  the  benefit  of  all  the  creditors.  Umj4^d  v.  BjwAiJ  17  O.  S.  113. 
And  all  such  stockholders  should  be  ascertained  and  |-  lade  pnrties  de< 
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fendants,  so  that  the  entire  amount  of  the  indebtedness  for  which  such 
liability  exists,  and  the  amounts  the  solvent  stockholders  will  be  liable 
to  pay  on  account  thereof,  may  be  fully  adjudicated  in  such  action. 
A  personal  judgment  can  not  be  rendered  against  any  defendant  who 
is  not  made  a  defendant  properly  by  name.  Each  stockholder's  liabil- 
ity is  separate  from  that  of  all  the  others,  and  he  has  the  right  to  a 
full  opportunity  to  contest  it  for  himself. 

How  parties  severally  liable  may  be  sued.  Sec.  5009.  One  or  more  of 
the  persons  severally  liable  on  an  instrument  may  be  included  in  the 
same  action  thereon. 

(a)  The  payee  of  a  negotiable  promissory  note,  who,  on  transferring 
it  to  a  third  party,  writes  his  name  on  the  back  and  guarantees  its 
payment  at  maturity,  is  a  party  to  the  note  wiiJiin  the  meaning  of  this 
section,  and  may  be  sued  jointly  with  the  maker.  Kantzman  v.  Weir- 
kk,  26  O.  S.  330. 

(b)  At  common  law,  the  indv>rser  or  guarantor  of  a  promissory  note 
could  not  be  joined  as  defendant  in  the  same  action  with  the  maker, 
their  contracts  being  but  secondary  and  Collateral  to  his. 

(c)  If  a  third  party,  not  named  in  a  promissory  note,  indorses  his  name 
on  the  back,  in  the  absence  of  all  other  evidence,  the  law  in  Ohio  pre- 
sumes him  to  be  a  guarantor,  but  if  it  appears  that  he  indorsed  his 
name  upon  it,  and  the  payee  parted  with  value  upon  his  indorsement 
and  the  maker's  name,  he  is  a  maker  of  the  note,  and  liable  as  such. 
He  may  so  sign  it  with  a  parol  agreement  with  the  payee  that  his  lia- 
bility is  to  be  that  of  an  indorser,  which  will  require  the  payee  to  de- 
mand payment  of  the  maker  and  give  due  notice  to  him  to  fix  his  lia- 
bility, as  in  the  case  of  ordinary  indorsers. 

(d)  The  survivor  and  personal  representatives  of  a  deceased  obligor 
may  be  joined,  whether  the  contract  be  joint  or  several.  Burgoyne  v. 
Ohio  Life  Ins.  &  T.  Co.,  5  O.  S.  586.     But  a  joint  right  of  action  or 

joint  liability  on  the  death  of  one  survives  to  the  other,  and  see  section 
5147.     The  representatives  of  the  deceased  are  not  necessary  parties. 

How  parties  may  sue  or  he  sued  by  initial  letter  of  name..  Sec.  5010. 
Parties  to  a  written  instrument  by  initial  letter,  or  a  contraction  of  the 
name,  may  be  so  designated  in  an  action  thereon. 

Note. — If  the  full  Christian  name  of  a  party  defendant  be  unknown  to  the 
plaintiflF,  he  should  so  state  in  his  petition  and  designate  him,  as  provided  in  sec- 
tion 5118.  If  the  defendant  have  a  double  Christian  name,  it  is  sufficient  to  sue 
him  by  one  of  them,  and  not  risk  a  misnomer,  as  John  J.  for  John  I. 

When  a  party  may  be  sued  by  a  fictitious  name.     Sec.  5118.   When 
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the  plaintiff*  is  ignorant  of  the  namo  of  a  defendant,  such  defendant 
may  be  designated  in  any  pleading  or  pr<H't*eding  l>y  any  name  and 
description,  and,  when  the  true  name  is  discovered,  tlie  pleading  or 
]troceeding  may  be  amended  accordingly;  and  the  plaintiff,  in  such 
ciise,  must  state,  in  Ote  verification  of  his  petition,  that  he  could  not 
discover  the  true  name,  and  the  eummons  must  contain  the  words  "real 
name  unknown,"  and  a  copy  thereof  must  be  served  jterwiwdly  upon 
the  defendant. 

Note. — At  common  law  a  misnomer  of  tbe  defendant  bad  to  bo  taken  ndvan- 
tage  of  by  pl(*a  in  abatement  i>f  the  action,  in  which  plea  the  defendant  was  re- 
quired to  state  his  true  name.  A  replication  to  such  pIcH,  that  the  defendant 
was  as  well  known  by  the  one  name  as  the  otluT,  was  gixnl. 

Under  the  Code  a  misnomer  is  taken  advantage  of  by  motion  to  require  the 
true  name  to  be  stated  in  the  pleadings  before  further  proceedings  be  had  in  the 
cause.  It  may  commence:  "Tbe  alleged  defendant  herein,  impleaded  by  the 
name  of  J.  Smith,  who  appears  for  no  other  purpose,  objects  that  he  is  not  sued 
by  his  real  name,  and  seeks  the  judgment  of  the  court  whether  he  be  required 
to  answer  in  this  action."  He  must  not  movo  to  strike  the  petition  from  tbe 
files  for  such  cau.'to,  as  that  will  effect  his  appearance  to  the  action  by  the  namo 
in  which  be  is  sued.  A  motion  to  strike  a  petition  from  the  files  is  an  appear- 
ance. Maholm  V.  Marshall,  29  O.  S.  611 ;  Handy  v.  Ina.  Co.,  37  O.  S.  866;  El- 
liott V.  Lawhead,  43  O.  S.  171. 

As  sei>tion  5118  is  ample  to  provide  against  misnomer,  there  seems  to  bn  no 
good  reason  why  a  defendant  objecting  on  that  ground  should  be  required  to 
|{ive  his  real  name  in  such  motion,  but  the  point  has  not  been  decided  by  the 
Supreme  Court. 

How  partners  may  sue  or  be  sued.  Sec.  501 1.  A  partnership  formed 
for  the  pur))ose  of  carrying  on  a  trade  or  business  in  this  state,  or  liold- 
ing  property  therein,  may  sue  or  be  sued  by  the  usual  or  ordinary  name 
which  it  has  a.ssumed,  or  by  which  it  is  known  ;  and  in  such  case  it 
shall  not  be  necessary  to  allege  or  prove  the  name.s  of  thd  individual 
members  thereof 

(a)  At  common  law,  partners  could  not  sue  or  be  sued  in  the  firm 
name;  and,  under  this  section,  only  such  can  as  are  "  forme<i  for  the 
purpose  of  carrying  on  business  in  this  state,  or  holding  pro|>erty 
therein,"  which  fact  must  be  stated  in  the  pleading.  A  company  suing 
under  this  section  must  bring  itself  within  its  provisions,  and  the  omis- 
sion to  do  so  is  cause  of  demurrer,  to  wit,  that  the  plaintiff  has  not 
legal  capacity  to  sue;  that  there  is  a  defect  of  parties  plaintiff.  Hatii- 
kins  V.  Aleott,  13  O,  8.  210,  216. 

(6)  Rrrtceedings  in  garnishment  may,  in  a  proper  case,  be  in.stitutcd 
against  a  partnenhip  by  ita  firm  name.  Whitman  v.  KeUh,  18  O. 
S.  134. 
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(c)  The  service  of  the  summons,  when  the  defeudaut  is  a  partner- 
ship sued  by  its  company  name,  is  by  leaving  a  copy  at  its  usual  place 
of  business.     §  5042. 

(d)  Execution  issued  on  a  judgment  rendered  against  a  partnership, 
by  its  firm  name,  shall  operate  only  on  the  partnership  property  ;  and 
the  exact  amount  of  the  debt,  damages,  and  costs  for  which  the  judg- 
ment is  entered,  shall  be  indorsed  on  the  execution.     §  5381. 

(e)  On  such  j  udgment  the  property  of  the  individual  partners  can  only 
be  reached  by  an  action  against  them  personally,  to  make  them  par- 
ties to  the  judgment.     §  5370. 

(/)  Partners  suing  in  firm  name  must  give  security  for  costs.  See 
Sup.,  section  5340,  p.  348. 

WJieyi  actions  shall  not  ahaie.  Sec.  5012.  Upon  the  marriage  of  a 
female  who  is  a  party,  the  action  shall  not  abate,  but,  if  it  is  necessary 
that  the  husband  be  joined  therein,  he  may  be  made  a  party  with  his 
wife;  upon  the  disability  of  a  party,  the  court  may  allow  the  action 
to  continue  by  or  against  his  representative,  or  successor  in  interest; 
and  upon  any  other  transfer  of  interest,  the  action  may  be  continued 
in  the  name  of  the  original  party,  or  the  court  may  allow  the  person 
to  whom  the  transfer  is  made  to  be  svhstituted  for  him. 

Wliat  causes  of  action  survive.  Sec.  4975.  In  addition  to  the  causes 
of  action  which  survive  at  common  law,  causes  of  action  for  mesne 
profits,  or  for  an  injury  to  real  or  personal  estate,  or  for  any  deceit  or 
fraud,  shall  also  survive;  and  the  action  may  be  brought  notwithstand- 
ing the  death  of  the  person  entitled  or  liable  to  the  same. 

(a)  Where  the  derelict  person  died  before  the  injury,  a  cause  of 
action  for  so  negligently  erecting  a  building  that  it  fell  and  injured 
another  building,  does  not  survive.  M.  E.  Church  v.  Bench,  7  O.  S. 
369.  See  RusseU  v.  SunJmry,  37  O.  S.  372 ;  Wolf  v.  WaU,  40  O. 
S.  111. 

Note. — It  would  seem,  on  principle,  that  a  cause  of  action  which  survives  to 
the  representatives  of  the  injured  person,  is  assignable  by  him  to  another,  who 
thereby  becomes  vested  with  all  the  rights  of  the  assignor,  the  general  rule 
being  that  causes  of  action  sounding  in  tort  are  not  assignable,  but  inhere  only 
in  the  person  injured. 

Whut  actions  abate  by  death  of  party.  Sec.  5144.  Except  as  other- 
wise provided,  no  action  or  proceeding  pending  in  any  court  shall  abate 
by  the  death  of  either  or  both  of  the  parties  thereto,  except  an  action 
for  lihel,  slander,  malidotis  proseauiion,  assault,  or  assault  and  baMery,  for 
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a  nuiaanee,  «r  against  a  jtidire  of  Vw  peaee  for  muKonduet  in  office,  which 
shall  abate  by  the  death  of  either  |)arty. 

(tt)  If,  in  an  action  of  slander,  u  party  dies,  ajltr  verdict  and  before 
judgment,  the  action  does  not  abate.  The  right  to  recover  being  es- 
tablished, and  the  amount  of  damages  determined  by  the  venlict,  it 
itball  continue  in  force,  and  a  judgment  may  be  n'udered  u{x)n  it  a.s 
of  the  terra  when  it  was  rendered.  Dial  v.  Hotter,  6  O.  S.  228,  246. 
But.  when  apfx^als  were  allowed  in  such  action.*,  the  defendant  per- 
fectetl  an  api>eal  and  died,  the  suit  ubateii.  Ijoiuj  v.  Hitchcock,  3  O. 
274.  See  RiimcU  v.  Hiunbun,  til  O.  S.  372;  Wolf  v.  WaU,  40 
O.  a  111. 

(6)  The  proiiecution  of  the  reputed  father  of  a  Imstanl  child  does 
not  abate  by  the  death  of  the  child.     Hinton  v.  Dickiivfon,  19  O.  S.  583. 

Xote, — Cause*  of  action  which  abate  by  the  death  of  either  of  the  parties  can 
not  be  assigned  so  as  to  confer  any  right  apon  the  assignee. 

When  proper  parties  not  all  before  the  court.  Sec.  5013.  The  court 
may  determine  any  controversy  between  parties  before  it,  when  it  can 
be  done  without  prejudice  to  the  rights  of  others,  or  by  saving  their 
rights;  but  when  a  determination  of  the  controversy  can  not  be  had 
without  the  presence  of  other  parties,  the  court  may  order  them  to  be 
brought  in,  or  dismiss  the  action  without  prejudice. 

(o)  See  Penn  v.  Haymird,  14  O.  S.  302, 306.  And  where  a  joint  suit 
against  all  the  obligors  of  a  bond  is  the  only  remedy,  it  is  error  to 
render  judgment  against  one  and  permit  the  action  to  proceed  against 
the  others.     Aneker  v.  AdavM,  23  O.  S.  543. 

When  penon  claiming  intered  may  make  himtelf  a  party.  Sec.  5014. 
In  an  action  for  the  recovery  of  real  or  {>ersonal  property,  a  person 
claiming  an  interest  in  the  property  may,  on  his  application,  be  made 
a  I>arty. 

WIten  officer  holding  execution  may  be  joined  as  defendant — Service  by 
publication  upon  execution  creditor.  Sec.  5015.  An  officer  holding  an 
execution  may  be  joined  in  an  action  to  restrain  the  collection  of  the 
same  in  the  county  in  which  he  resides,  with  the  pers«>n  fir  whose 
benefit  the  writ  issue<l,  when  such  person  is  a  non-resident  of  the  state, 
•  >r  has  lefl  the  same  to  avoid  the  service  of  a  summons  or  order  of  in- 
junction, or  so  conceals  himself  that  pnxjess  can  not  be  served  upon 
him  ;  and  service  may  be  made  against  such  person  by  publication,  as 
in  other  co^es. 

(o)  The  officer  is  not  ordinarily  a  proper  i»rty  in  a  case  to  enjoin  an 
20 
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execution  in  his  hands,  but  the  party  for  whose  benefit  the  writ  is  is- 
sued is  the  jDerson  to  enjoin.  The  injunction  operates  on  the  officer 
through  the  parties.  Allen  v.  Medill,  14  O.  445;  Oliii  v.  Hungerford, 
10  O.  268,  272.  The  above  section  creates  exceptions  to  the  general 
rule. 

When  plaintiff'  in  execution  may  be  siibstltuted  for  officer — Security  for 
costs  in  such  cane.  Sec.  5018.  In  an  action  against  an  officer  for  the 
recovery  of  property  taken  under  an  execution,  the  court  may,  upon 
application  of  the  defendant,  and  of  the  party  in  whose  favor  the  exe- 
cution issued,  permit  the  latter  to  be  substituted  as  the  defendant,  se- 
curity for  the  costs  having  been  given. 

(a)  This  section  vests  in  the  court  to  which  the  application  for  sub- 
stitution is  made  a  legal  discretion  to  grant  or  refuse  the  application. 
Sifford  V.  Beatty,  12  O.  S.  189.  What  is  a  substantial  substitution 
within  the  meaning  of  this  section.     Leslie  v.  Eastman,  17  0.  S.  158. 

(6)  When  the  owner  is  substituted  as  defendant  in  place  of  his 
agent,  against  whom  replevin  was  brought,  the  sureties  on  the  original 
replevin  bond  are  not  released.     Hanna  v.  Int.  Fet.  Co.,  23  O.  S.  622. 

Interpleader.  Sec  5016.  Upon  affidavit  of  a  defendant  before 
answer,  in  an  action  upon  contract,  or  for  the  recovery  of  personal 
property,  that  a  third  party,  without  collusion  with  him,  has  or  makes 
a  claim  to  the  subject  of  the  action,  and  that  he  is  ready  to  pay  or  dis- 
pose of  the  same  as  the  court  may  direct,  the  court  may  make  an  or- 
der for  the  safe-keeping,  or  for  the  payment  or  deposit  in  court  of  the 
subject  of  the  action,  or  the  delivery  thereof  to  such  person  as  it  may 
direct,  and  also  an  order  l:equiring  such  third  party  to  appear  in  a 
reasonable  time,  and  maintain  or  relinquish  his  claim  against  the  de- 
fendant ;  and  if  such  third  party,  having  been  served  with  a  copy  of  the 
order,  by  the  sheriff,  or  such  other  person  as  the  court  may  direct,  fail 
to  appear,  the  court  may  declare  him  barred  of  all  claim  in  respect  to 
the  subject  of  the  action,  against  the  defendant  therein  ;  but  if  he  ap- 
pear, he  shall  be  allowed  to  make  himself  defendant  in  the  action,  in 
lieu  of  the  original  defendant,  who  shall  be  discharged  from  all  liability 
to  either  of  the  other  parties  in  respect  ta  the  subject  of  the  action, 
upon  his  compliance  with  the  order  of  the  court  for  the  jmyment,  de- 
posit, or  delivery  thereof. 

(a)  A  case  is  not  changed  to  a  "  special  proceeding"  by  bringing  in 
and  making  a  new  party  in  lieu  of  the  original  defendant,  and  when  a 
second  trial  could  be  taken  in  jury  causes  instead  of  an  appeal,  it  could 
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be  had  in  such  msc.  nn»l  petition   in   ernr  wiw  not  the  w)le  remedy 
agaiu^t  the  juilgiueut  rendered.     Matjinnus  v.  Schwab,  24  O.  S.  3^16. 

(b)  A  stakeholder,  with  whom  money  or  property  has  been  de- 
|)ositnl,  may  brinij  it  into  court  and  Ihj  diseharge<i.  (hddard  v.  Leech, 
W.  476. 

Sote. — ^This  section  is  limited  to  "an  artion  upon  contract,  or  for  the  recovery 
|)erM>nul  property."     The  last  t<*rm  \»  romewbat  comprehensive,  as  in  the 
I -a  ff  Iho  West  Virginia  Oil  and  Oil  Land  Co.  v.  Gr<>A.-,  affirmed,  but  not  tv~ 
rtcl,  Ht  the  fame  time  Core  v.  IK.  V't.  Oil  and  O.  L.  io.,  4J  O.  S.  636,  whs  de- 
.  .vied,  tho  application  of  the  section  wus  not  questioned,  where  the  action  was 
baaed  U|K>n  the  unsutisfartory  answer  of  Gr(>>d  as  gHrnishee  (section  65ol),  in 
tho  attcbmcnt  case  of  tho  H*.  Va.  O.  ^  O.  L.  Co.  v.  Core.     In  tho  action  against 
Inm,  Gn>$s  set  up  in  hi*  affiJuvit  of  interpleader  that  the  money  he  owe<l,  un- 
der a  contract  of  purchase  of  lands,  to  Core,  whs  claimed  by  <inc  Blair,  who  had 
taken  an  assignment  of  tho  contract  before  the  proceedings  in  nttachuient  were 
commenced.     The  affidavit  stated  Blair's  residence  to  bo  in  a  certain  county  in 
West  Virginia.     The  court,  upon  such  affiduvit  i-f  interpleader  by  GroSii,  ap- 
inted  a  receiver,  to  whom  Gross  pnid  tbo-mnney  and  whs  discharged  fr>m  lia- 
:ly  to  the  parties.     The  court  appointed  a  designated  person  in  West  Vir- 
iiia  to  serve  Blair  with  a  c>>py  of  the  ordi-r  requiring  him  to  appear  by  a  day 
named  and  maintain  or  relinquish  bis  cluim.      Bluir  was  t-o  tervL-d,  in  that  state, 
by  the  person  appointed.     Ho  failed  to  appenr,  and  the  money  was  adjudged  to 
the  Oil  and  Oil  Land  Co.,  as  being  the  allHched  property  of  its  debtor.  Core. 
Such  service  out  of  the  state  whs  sustained  on  the  ground  thnl  there  whs  a  fund 
in  court  for  dintribution,  and  on  reasonable  notice  to  clainiaiit',  residing  any- 
where, to  appear  and  assert  their  rights  in  it,  it  could  be  paid  to  whoever,  in  the 
eoart,  proved  to  bo  entitled  to  it,  and  persons  in  default  in  tho  assertion  of  their 
rights  were  barred  by  the  distribution  made  of  such  fund  by  tlie  coort 

In  cases  to  which  this  section  can  not  be  made  to  apply,  the  defendant  should 
file  an  answer  in  the  nature  of  a  cross-petition,  di.-claiming  any  rights  in  him- 
self, state  who,  besidi^s  the  plaintiff*,  clHim*  the  matter  in  suit  from  him,  submit 
bimself  to  the  direction  and  orders  of  tho  court,  and  ask  that  such  claimant  be 
made  a  party  defendant,  and  served  with  process,  etc. 

When  an  officer  mty  Jiave  the  benefit  of  tedion  5016.  Sec.  5017.  Ad 
officer  against  whom  an  action  i.s  brought  to  recover  ]>ersonaI  property 
taken  by  him  on  execution,  or  for  the  proceeds  of  such  property  sold 
by  him,  may,  upon  exhibiting  to  the  court  the  process  under  which  he 
:i<te«l,  with  his  uffifUivit  that  tho  property  wa«  taken  or  sold  by  him 
nder  such  process,  have  the  benefit  of  the  provisions  of  the  preceding 
<  tion,  against  the  party  in  whose  favor  the  execution  issued. 

•       JOINDER  OP  ACTIONS. 

What  rhues  of  adion  may  be  joined.  8ec.  5019.  The  plaintiff  may 
unite  several  causes  of  action  in  the  same  petition,  whether  they  are 
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such  as  have  heretofore  been  denomiuated  legal  or  equitable,  or  both, 
when  they  are  included  in  either  of  the  following  classes:  1.  The 
same  transaction  or  transactions  connected  with  the  same  subject  of 
action.  2.  Contracts,  express  or  implied.  3,  Injuries  to  person  and 
property,  or  to  either.  4.  Injuries  to  character.  5.  Claims  to  recover 
the  possession  of  personal  property,  with  or  without  damages  for  the 
withholding  thereof.  6.  Claims  to  recover  real  property,  with  or  with- 
out damages  for  the  withholding  thereof,  the  rents  and  profits  of  the 
same,  and  the  partition  thereof.  7.  Claims  against  a  trustee,  by  virtue 
of  a  contract,  or  by  operation  of  law. 

(a)  Contract  and  tort  can  not  be  joined,  unless  arising  from  the 
same  transaction  or  transactions  connected  witli  the  same  subject  of 
action.  Skirges  v.  Burton,  8  O.  S.  215,  218  ;  Henslmw  v.  Noble,  7  O. 
S.  226. 

(h)  Slander  may  be  joined  with  malicious  prosecution.  Shore  v. 
Smith,  15  0.  S.  173.  Liability  of  servant  and  master  for  the  act  of 
the  servant  can  not  be  joined.  Henslmio  v.  Noble,  7  O.  S.  226.  Their 
liabilities  to  the  parly  injured  are  several;  and  he  must  elect  which  he 
will  pursue,  and  having  once  made  such  election  is  bound  by  it,  the 
same  as  in  the  case  of  principal  and  agent,  when  the  principal  is 
known  ;  either  is  liable  at  the  election  of  the  plaintiff,  but  not  both. 

(c)  In  the  same  action,  a  judgment  creditor  of  an  insolvent  corpo- 
ration may  compel  payment  of  unpaid  subscriptions  for  stock,  and  en- 
force the  individual  liability  of  stockholders  to  satisfy  his  judgment. 
Warner  v.  Callendtr,  20  O.  S.  190.    ' 

(d)  A  contract  may  be  reformed,  and  final  judgment  rendered 
thereon  as  reformed  in  the  same  action.  Globe  Ins.  Co.  v.  Boyle,  21 
O.  S.  119. 

(e)  A  demand  against  an  estate,  arising  after  the  death  of  the  in- 
testate, may  be  joined,  in  an  action  against  the  administrator,  with  a 
demand  complete  during  the  life-time  of  the  intestate.  Howard  v. 
Powers,  6  O.  92. 

(/)  Every  cause  of  action  so  joined  should  be  embodied  in  a  single 
count  in  the  petition  or  counterclaim.  Tlie  facts  constituting  one 
cause  of  action  can  not  be  presented  in  various  ways  in  more  than  one 
count,  or  be  subdivided  so  as  to  present  fictjtiously,  as  might  have  been 
done  under  common-law  pleadings,  two  or  more  causes  of  action. 
Sturges  v.  BuHon,  8  O.  S.  215;  Fergmon  v.  GilbeH,  16  O.  S.  88. 
And  where  one  cause  of  action  is  set  forth  in  two  or  more  counts,  the 
court  may,  so  soon  as  the  fact  is  made  to  appear,  on  motion,  require 
the  pleader  to  elect  on  which  count  he  will  proceed.  lb.  To  illus- 
trate: If,  upon  the  same  transaction,  the  petition  counts  upon  malicious 
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prosecution,  and  also  for  false  imprisonment,  the  plaintiff  may  be  re- 
quiroil  to  elect  upon  which  count  he  will  rely. 

(g)  Each  cause  of  action  must  be  separatey  stated  and  numbered, 
and  if  this  be  not  done  a  motion  will  lie  ^>  require  it,  and  if  they  are 
involved  in  each  other  a  demurrer  will  lie  for  misjoinder  of  causes  of 
action.  ^  5061,  5062.  But  if  the  defendant  answers  without 
liavinj;  made  the  objection,  he  thereby  waives  it.  McKinney  v. 
McKinnry,  H  O.  S.  423. 

\fuM  offeet  all  Oie  partieji  ejccepf,  etc.  Sec.  5020.  The  causes  of  action 
so  united  niu^t  not  require  different  places  of  trial,  and,  except  as 
otherwise  provided,  must  affect  all  the  parties  to  the  action. 

yoU. — The  fact  tlmt  one  of  the  causes  of  action,  otherwue  properly  joinable, 
the  parties  have  the  right  to  try  by  jury,  and  the  others  not,  does  not  fall  within 
the  term  "different  places  of  trial;"  but  if  one  cause  of  action,  which  otherwise 
might  he  joined  with  another,  requires  to  be  tried  in  another  county,  as  under 
part  1,  section  6022,  joinder  is  forbidden. 

In  adions  to  foredoie  mortgage  or  enforce  lien.  Sec.  5021.  In  an 
action  t«>  foreclose  a  mortgage  given  to  secure  the  payment  of  money, 
or  to  enforce  a  specific  lien  for  money,  the  plaintiff  may  also  ask  in 
hut  petition  a  judgment  for  the  money  claimed  to  be  due ;  and  such  pro- 
oee<ling8  shall  he  had,  and  judgment  renilered  thereon,  as  in  a  civil 
action  for  the  recovery  of  money  only. 

Note. — In  such  case?,  the  better  course  is  to  state  the  cause  or  causes  of  action 
with  the  prayer  for  n  personal  judgment  separately  from  that  for  the  foreclosure 
of  the  mortgage  or  the  enforcement  of  the  lieti,  in  which  other  parties  than  the 
debtor,  u«  the  wifeof  thoinortt;agor,  whoexr>cuted  the  mortgage  with  him,  may  be 
partifii  defendant.  No  appeal,  but  error  only,  can  be  taken  from  a  judgment 
upon  the  former,  while  an  appeal  to  the  Circuit  Court  will  lie  from  the  judg- 
ment upon  the  latter  Combining  both  in  a  single  count  would  teem  to  be,  in 
a  tM'hnical  sense,  a  mUjoinder  of  causes  of  action,  and  a  failure  to  separately 
state  and  number  them. 

(a)  The  holder  of  a  note  secured  by  mortgage  may,  under  this  seo- 
Tton,  in  a  xingle  artion.  have  judgment  agiiinst  all  the  makers  of  the 
ii'»tf,  aii<l  a  sjile  of  the  m(»rtgagtHl  promises,  although  the  mortgage  is 
••Xf«'nt«'<l  by  only  a  part  of  thi;  makers  of  the  note.  King  v.  JSafford, 
V.)  O.  S.  5«7.    And  see  Maholm  v.  MarsJtall,  2i»  O.  S.  Gil,  615. 

(b)  A  |>orsonal  judgment  can  not  l)e  taken  against  a  mortgagor,  in 
an  actirtn  t;»  fon'cloee  a  mortgage,  unless  the  petition  contains  a  prayef 
for  j^uch  judgment ;  but  the  court  may  <»rder  an  execution  to  issue  for 
any  balanro  <lue  after  exhausting  the  pnx'eeds  of  the  mortgage<i  pn»p' 
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erty,  as  was  done  ip  chancery,  in  suits  to  foreclose  mortgages,  in  which 
no  personal  judgment  could  be  rendered,  but  only  the  amount  due 
found  by  the  court,  for  which  a  decree  of  sale  of  the  mortgaged  prop 
erty,  if  such  amount  should  not  be  paid  within  the  time  fixed  by  the 
decree,  was  entered.      Giddings  v.  Barney,  31  O.  S.  80. 

But  the  fact  that  no  personal  judgment  was  demanded  is  not  a  bar 
to  another  action  upon  the  note  against  the  maker  for  a  personal  judg- 
ment.    Spence  v.  Insurance  Co.,  40  O.  S.  517. 

(c)  This  section  applies  only  where  the  party  against  wiiom  the  lien 
is  sought  to  be  enforced  is  sdso  personcdly  liable  for  the  debt  secured  by 
the  lien.     Fleming  v.  Kirkendall,  31  O.  S.  568. 

(d)  And  a  single  action  to  obtain  a  personal  judgment  against  the 
owner  for  the  amount  of  a  street  improvement  assessment  on  real  es- 
tate, and  to  enforce  such  judgment  by  the  sale  of  such  real  estate, 
can  not  be  sustained,  when  it  does  not  appear  that  such  person  was  the 
owner  of  such  real  estate  at  the  time  the  lien  attached.  Corry  v. 
Gaynar,  21  O.  S.  277. 

(e)  A  personal  judgment  can  not  be  rendered  against  a  party  who 
has  only  been  constructively  served,  as  by  publication  ;  such  judgment 
is  void.      Wood  v.  Stanherry,  21  O.  S.  142,  149. 

WHERE   ACTION   TO    BE   BROUGHT. 

When  to  be  brought  where  property  situated.  Sec.  5022.  Actions 
for  the  following  causes  must  be  brought  in  the  county  in  which  the 
subject  of  the  action  is  situate,  except  as  provided  in  the  next  two  sec- 
tions :  1.  For  the  recovery  of  real  property,  or  of  an  estate  or  interest 
therein.  2.  For  the  partition  of  real  property.  3.  For  the  sale  of 
real  property  under  a  mortgage,  lien,  or  other  incumbrance  or  charge. 

(a)  Whether  an  action  to  subject  a  debtor's  interest  in  land  to  the 
payment  of  a  judgment  must  be  brought  hi  the  county  where  the  land 
is  situate,  considered.  Battler  v.  Bailey,  13  O.  S.  514.  It  seems  such 
action  may  be  brought  in  either  county. 

(b)  An  administrator  desiring  to  charge  incumbered  lands  with  the 
payment  of  debts  may  proceed,  under  the  Code,  in  thecounty  where  the 
laud  is  situate,  have  the  liens  marshaled,  the  property  sold,  and  pro- 
ceeds distributed.      Calkins  v.  Johnson,  20  O.  S.  539,  549. 

When  may  be  brought  where  part  of  the  property  situate.  Sec.  5023. 
When  the  property  is  situate  in  more  than  one  county,  the  action  may 
Joe  brought  in  either;  but  in  actions  to  recover  real  property,  this  can 
only  be  done  when  the  property  is  an  entire  tract. 

Actions  for  spfcific  performance.     Sec.   5024.  An   action  •  to  compel 
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the  specific  performance  of  a  contract  of  sale  of  real  estate  may  be 
brought  iu  the  county  where  the  defeudanta,  or  any  of  them,  reside. 

(o)  Such  action  may  bt,-  brought,  either  in  the  county  where  the  land 
lies,  or  in  that  whfro  one  of  the  defendants  residers.  Oioemt  v.  Hall,  13 
<  K  S.  571. 

(b)  A  court  ot  equity  in  one  state,  having  acquired  juris<liction  over 
the  persons  of  the  parties,  may  enforce  a  trust,  or  the  specific  perform- 
ance of  a  contract  in  relation  to  land  situate  in  another  state.  This 
is  established  law  in  England  and  the  United  States.  Brumley  v.  Ste- 
vmifon,  24  O.  S.  474  ;  Penn  v.  Ilayward,  14  O.  S.  302. 

To  be  brviujld  where  caiue  of  action,  etc.,  aroie.  Sec.  5025.  Actions  for 
the  following  causes  must  be  brought  in  the  cimnty  where  the  cause,  or 
some  jMirt  thereof,  arose  :  1.  For  the  recovery  of  a  fine,  forfeiture,  or 
penalty  inipt>sed  by  a  statute,  except  that,  when  it  b  imposed  for  an 
ofiense  committed  on  a  river,  or  other  water-course,  or  a  road,  which  is 
the  boundary  of  the  state,  or  of  two  or  more  counties,  tlie  action  may 
be  brought  in  any  county  bordering  on  such  river,  water-course,  or 
road,  and  opposite  to  the  place  where  the  ofiense  was  committed. 
2.  Against  a  public  officer,  for  an  act  done  by  him  in  virtue  or  under 
color  of  his  ofiice,  or  for  a  neglect  of  his  official  duty.  3.  On  the  offi- 
cial bond  or  undertaking  of  a  public  officer. 

No(<. — Th(9  penal  laws  of  one  state  will  nut  be  enforced  by  civil  action  in 
another  state.  No  action  for  a  penalty  under  the  laws  of  another  state  will  lie 
in  this  state. 

(a)  This  section  does  not  repeal  any  statute  which  specially  au- 
thorizes the  attt^rney-general  to  bring  an  action  in  the  Common  Pleas 
Court  of  Franklin  county.  Such  statutes,  as  has  been  seen,  are  to  be 
construed  as  exceptions  to  the  general  provision  contained  in  this  sec- 
tion ;  and  it  did  not  repeal  by  implication  such  .•special  statutes  enacted 
prior  to  tiie  C<xle  of  1853.     .Stote  v.  Xeioton,  26  O.  S.  200. 

Agniiutt  dnmeAic  corporation*.  Sec.  5026.  (Sup. ,  p.  329),  An  act  other 
than  one  ofiliose  mentioned  in  ihefirst/«Mr  sccti<msof  thischapter  (5 — the 
lad  four  preceiliiuj  nertioiu),  against  a  corjx)ration  created  under  the  laws 
of  this  .state,  may  Ik;  bn>ught  in  the  county  in  which  such  coqioration 
is  situate,  or  has,  or  iiad  its  princi|>al  office  or  place  of  business,  or  in 
which  any  cor]K)ration  has  an  offie«»  or  atrent ;  but  if  such  corfvjration 
is  an  insurance  company,  the  action  may  l)c  bmught  in  the  county 
wherein  the  cause  of  action,  or  some  part  thereof,  arose  ;  and  if  such 
oorporatinn  be  organized  for  the  purpose  of  mining,  either  exclusively. 
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or  in  connection  with  other  business,  the  action  may  be  brought  in  any 
county  where  such  corporation  owns  or  operates  a  mine  or  mines,  and 
the  cause  of  action,  or  some  part  thereof,  arose.  (January  16,  1885  ; 
82  V.  5.) 

(a)  This  section  was  not  intended  to  apply  to  statutory  actions  in 
which  a  different  rule  or  mode  of  proceeding  is  specially  authorized. 
Upon  principle  it  could  not  so  apply,  as  such  special  statutory  provis- 
ions are  construed  as  exceptions  to  it.  Mvskingum  Co.  Ins.  v.  Toledo, 
15  O,  S.  409,  411. 

(b)  An  action  upon  a  policy  of  life  insurance  may  be  brought  in  the 
county  where  the  person  insured  died.  Union  Cent.  Life  Ins.  Co.  v. 
Pyers,  36  O.  S.  544.  The  cause  of  action  was  not  complete  uutil  the 
death  of  the  assured,  and  it  partly  arose  in  the  county  where  such 
death  occurred. 

Against  railroad  and  stage  companies.  Sec.  5027.  An  action  against 
the  owner  or  lessee  of  a  line  of  mail  stages,  or  other  coaches,  for  an 
injury  to  person  or  property  upon  the  road  or  line,  or  upon  a  liability  as 
carrier,  and  an  action  against  a  railroad  company,  may  be  brouglif  in 
any  county  through  or  into  which  such  road  or  line  passes.  See  Rail- 
way Co.  V.  Jeivett,  37  O.  S.  649. 

Against  turnpike  companies.  Sec.  5028.  An  action  other  than  one  of 
those  mentioned  in  the  first  four  sections  of  this  chapter  (5),  against 
a  turnpike  road  company,  may  be  brought  in  any  coimty  in  which 
any  part  of  the  road  lies. 

Wien  this  diapter  does  not  apply.  Sec.  5029.  When  the  cliarter  of  a 
corporation  created  under  the  laws  of  this  state  prescribes  Hie  place 
where  suit  must  be  brought,  that  provision  shall  govern. 

But  under  our  present  constitution  of  1851,  there  can  be  no  special 
act  conferring  corporate  powers.  Corporations  must  be  formed  under 
general  laws.     Article  13,  sections  1,  2. 

Note. — Such  would  have  been  the  law  without  this  section. 

As. against  non-residents.  Sec  5030.  An  action  other  than  one  of 
those  mentioned  in  the  first  four  sections  of  this  chapter  (5),  against  a 
non-resident  of  this  state,  or  a  foreign  corporation,  may  be  brought  in 
any  county  in  which  there  is  property  of,  or  debts  owing  to,  the  de- 
fendant, or  where  such  defendant  is  found  ;  but  if  the  defendant  is  a 
foreign  insurance  company,  the  action  may  be  brought  in  a  county 
where  the  cause,  or  some  part  thereof,  arose. 

(a)  The  court  can  acquire  no  jurisdiction  against  a  non-resident  of 
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the  state,  unless  he  be  personally  served  or  appear,  except  the  action 
be  one  in  which  service  by  publication  can  be  made.  WUIUiim  v.  Welton, 
28  O.  S.  451.  And  in  case  of  publication,  the  jurisdiction  is  exhausted 
by  the  sequestration,  appropriation,  or  disposal  of  the  j)roperty  con- 
ferring the  jurisdiction,  and  any  action  of  the  court  beyond  that  is 

>id. 

{b)  "  Foreign  corporation,"  within  the  meaning  of  the  justice  of 
fhc  ]>cace  act  governing  attachments,  means  foreign  to  the  state,  not 

.iinty.     Boley  v.  Ohio  L.  I,i*.  &  T.  Co.,  12  O.  S.  139. 

(irntrol  rule  tu  to  other  action* — Eliceplion  an  to  executor*,  etc.  Sbc. 
5031.  Every  other  action  must  be  brought  in  the  county  in  which  a 
defendant  resides  or  may  be  summoned,  except  actions  against  an  ex- 
ecutor, administrator,  guardian,  or  trustee,  which  may  be  brought  in 
the  county  wherein  he  was  appointed  or  resides,  in  which  cases  sum- 
mons may  be  issued  to  any  county. 

Note. — "Trustee,"  as  used  in  this  section,  evidently  app!i*T>  unly  to  a  trustee 
appointed  by  a  court,  and  not  to  a  trusteu  created  hy  tho  mere  act  of  the 
partien. 

A  p>er8on  non-resident  of  a  county  can  not  bo  entioe<l  by  nny  fraudulent 
means  into  another  county  (or  iid;  purpose  of  suini;  and  serving  him  with  a 
summons  in  the  latter.  If  suoh  bo  tlio  cuse,  he  may  appear  for  tlie  sole  purpose 
of  objecting  to  the  jurisdiction  of  his  person  by  the  court.  This  objection  should 
be  taken  before  be  takes  any  othor  action  in  the  cause,  or  he  may  waive  it,  and 
effect  an  appearance.  The  objection  is  best  taken  by  moiion  to  set  aside  the  sum- 
mons and  service,  which  may  be  supported  and  resisted  by  affidavits.  For 
qualifications  where  there  are  several  defendants,  some  properly  served,  see 
•ectioni  6062,  5074,  and  l>rea  v.  Carrington,  32  ().  S.  695;  Compton,  etc.,  v.  WU- 
drr,  40  0.8.  180. 

Want  of  jurisdiction  in  the  court  of  the  subject  of  the  action  can  not  be 
waived,  as  the  consent  of  the  parties  can  not  confer  it  upon  the  court. 

In  CvmptotiyAult  ^  Co.  v.  Wilder,  40  O.  S.  130,  Wilder  was  extradited  from 
the  State  of  Pennsylvania,  on  the  governor's  requisition,  on  a  cbarj^e  of  the 
crime  of  obtaining  goods  by  false  pretenses.  On  his  arrival  at  the  piano  of 
tho  alleged  commiuion  of  the  crime,  be  gave  bail,  and  before  a  reasonable  time 
fur  his  return  home  had  clapstcd  was  sued  by  t'  e  parties  who  caused  his  extradi- 
tion in  a  civil  action  and  arrested  for  fraud  in  incurring  theobli^jation.     On  mi>- 

<r>.  the  »urnmons  and  order  of  arrest  were  set  aside  and  Wilder  released,  and 

rmitted  to  depart  from  tho  jurisdit-tiou  nf  tho  court.  S>h>  it/,  pn:;!!  131,  for  hu- 
I  tiorities  cited. 

(a)  The  word  '*iiofen<htni "  na  lued  i;i  this  section,  does  not  mean 
a  nomi/uii>. defendant  merely,  but  one  who  has  a  real  and  substantial 
interest  adverse  to  the  phtintiflf.     Allen  v.  Miller,  11  O.  S.  374,  378. 
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If  the  owner  of  a  chose  in  action  sell  and  assign  it  to  another,  or 
assign  it  as  collateral  security,  assignor  and  assignee  residing  in  different 
counties,  the  assignor  can  not  be  sued  concerning  it,  and  the  assignee 
made  a  party  to  the  action  by  summons  issued  and  served  upon  him  in 
the  county  of  his  residence,     lb. 

(b)  The  division  of  personal  actions  into  local  and  transitory  is  not 
known  in  Oliio.  Personal  actions  may  be  prosecuted,  generally,  in 
any  county  where  process  can  be  served  on  the  defendant.  Gennin  v. 
Grier,  10  O.  209. 

(c)  A.  aiid  B.  were  sued  as  first  contractors,  A.  residing  where 
suit  was  brought,  B.  in  another  county,  and  each  served  with  sum- 
mons in  the  county  of  his  residence.  It  appearing  that  A.  was  not 
liable,  no  recovery  could  be  had  against  B.  Dunn  v.  Hazlett,  4  O.  S. 
435. 

(d)  It  seems  that  an  action  to  subject  lands  of  a  debtor  to  the  payment 
of  a  judgment  need  not  be  brought  in  the  county  where  the  land  is 
situate,  but  may  also  be  brought  in  the  county  where  the  judgment 
was  rendered.     Butler  v.  Birlcey,  13  O.  S.  514,  520. 

(e)  An  action  for  causing  death  by  wrongful  act,  neglect,  or  de- 
fault, may  be  brought  in  any  county  where  a  defendant  resides  or 
may  be  summoned.     Drea  v.  Carrington,  32  O.  S.  595. 

(/)  The  question  of  jurisdiction  over  the  persons  served  in  another 
county,  where  it  appears  by  the  petition  that  all  the  defendants  are 
rightfully  joined,  some  of  whom  are  served  in  the  county  in  which  the 
suit  is  brought,  and  others  in  another  county,  maybe  raised  by  answer 
under  sections  5062,  5064. 

Privilege  of  officers  and  members  of  ilie  legislature.  Sec.  5034.  A  mem- 
ber of  the  senate  or  house  of  representatives,  or  an  officer  of  either 
branch  of  the  general  assembly,  shall  be  privileged  from  answering 
to  any  suit  which  may  be  instituted  against  him  in  a  county  other 
than  the  one  in  which  he  resides,  upon  a  cause  of  action  which  ac- 
crued ten,  days  before  the  first  day  of  the  session  of  the  general  assem- 
bly of  which  he  is  an  officef  or  a  member;  and  all  proceedings  i:i 
actions  to  whicli  any  such  person  is  a  party  shall  be  stayed  during  sucii 
session,  and  during  the  time  necessarily  employed  in  going  thereto  and 
returning  therefrom. 

CEIANGE   OF   VENUE. 

Change  of  venue.  Sec.  5032.  When  it  appears  to  the  court  that  a 
fair  and  impartial  trial  can  not  be  had  in  the  county  where  the  suit  is 
pending,  the  court  may  change  tiie  ])lace  of  trial  to  some  adjoining 
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coanty ;  and  if  the  application  is  made  in  the  Superior  Court,  the 
change  shall  be  made  to  another  8ui)eri(jr  Court,  or  to  the  Court  of 
Common  Pleas  of  an  adjoining  C(»unty. 

Sott. — At  preMnt,  Jiinuary,  1887,  tbti  Superior  Court  of  Cincinnati  ii*  the  only 
iperior  Court  in  the  8t«t«. 

(n)  The  power  to  change  the  venue  is  discretionary,  and  should  be 

lowed  only  u{X)n  proof  that  fair  and  impartial  justice  probably  can 
not  be  otherwise  obtained.     Bank  of  Cleveland  v.   Ward,  110.  128. 

Such  proof  is  usually  made,  and  the  application  resisted,  upon  affi- 
davits. As  a  general  rule  the  change  will  not  be  made  until  resort 
has  l>een  had  to  a  struck  jury.     Ih. 

(b)  When  a  case  was  removed  from  a  District  Court  of  one  county  to 
the  District  Court  of  a  county  in  an  adjacent  district,  the  objection 
that  such  county  was  not  the  ncare.«t  had  to  Imj  made  l)efore  a  trial  on 
the  merits,  or  deemed  waivetl.     Skelly  v.  JefferMm  Br.  Bank,  9  O.  S.  606. 

Change  of  venue  in  cox  of  corporation.  Sec.  5033.  When  a  corpora- 
tion having  more  than  Jijty  stockholders  is  a  party  in  an  actioa 
pending  in  a  county  in  which  the  corporation  keeps  its  principal  office, 
or  transacts  hn  principal  business,  if  the  opposite  party  make  affidavit 
that  he  can  not,  as  he  believes,  have  a  fair  and  impartial  trial  in  that 
county,  and  his  application  is  sustained  by  the  several  affidavits  of  five 
credible  persons  re^^iding  in  such  county,  the  court  shall  change  the 
venue  to  the  adjoining  county  most  convenient  for  both  parties. 

Change  of  venue  what  common  plrajt  judge  interested,  etc.     Skc.  550. 

"^up.,  p.  4^J .)  When  the  judge  of  the  Common  Pleas  Court  is  in- 
terested in  any  cause  or  matter  pending  before  the  court  in  any  county  of 
his  district,  or  is  rclate<l  to  either  or  any  party  to  such  cause,  or  is  other- 
wise disqualided  to  sit  in  such  cause  or  matter,  and  there  is  no  otlier 
judge  in  the  same  subdivision  who  is  not  so  disqualified,  on  affidavit  of 
-ither  party  t»)  such  cause  or  matter,  or  his  counsel  showing  the  fact  of 

ioh  interi'st  or  disqualification,  the  eUrk  of  tl  e  court  shall  enter  n|)«>n 
ilie  di>cket  of  such  court  an  order  din*cting  tliat  the  {mfK'rs,  and  all 
iii:itters  Ixdouging  t4)  such  cause  or  matter,  shall  be  transmitted  to  the 
<  Ifrk  of  the  ('ommon  Pleas  Court  of  an  adjoining  county  of  another 
-  ibdivision,  where  pnicticable,  of  the  same  district;  where  not  prac- 
I  (>able,  then  U)  an  adjoining  county  of  an«>iher  district ;  and  when  a 
py  of  the  docket  entry,  together  with  all  the  files  Itelonging  to  the 
cause  or  idatter,  is  filed  with  the  clerk  of  tlie  court  to  whom  the  same 
is  transmitted,  such  clerk  shall  (locket  the  cause  or  matt4>r,  and  there- 
upon the  same  shall  pnioeed  t)  final  judgment  or  determination,  in  all 
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respects  as  thougli  it  had  beeu  originally  commenced  iu  such  court. 
(February  7,  1885;  82  v.  16.)  And  fur  proceedings  after  change  of 
venue,  see  sections  551,  552  (Sup.,  p.  44). 

(a)  The  interest  which  requires  the  removal  of  a  cause  is  a  pecunv 
ary  interest  of  the  judge  iu  the  event  or  result  of  the  trial.  State\. 
Winget,  37  O.  S.  153.  And  under  the  act  of  February  18,  1824  (2 
Chase,  1271,  sec.  68),  where  a  cause  was  certified  to  the  Supremo 
Court  from  the  Common  Pleas,  upon  account  of  the  interest  of  the 
judges,  the  facts  upon  "which  the  interest  arose  had  to  be  set  out  in  the 
certificate.  Knaggs  v.  Conant,  2  O.  26.  And  where  two  of  the  judges 
were  stockholders  iu  a  railroad  company,  and  that  fact  appears  on  the 
record,  and  the  land-holder  does  not  waive  the  objection,  the  order 
of  the  court  appointing  appraisers  in  appropriation  proceedings  will  be 
reversed.  Gregory  v.  Railrcad  Co.,  4  O.  S.  675.  The  judges  held  not 
disqualified  by  interest  to  try  a  cause  where  the  commissioners  of  the 
county  in  which  they  resided  were  parties,  and  money  the  subject  of 
the  action.     Commissiowers,  etc.,  v.  Lytic,  3  O.  289. 

(6)  1.  Where,  under  this  section,  the  required  affidavit  for  a  change 
of  venue  is  filed  with  the  clerk  of  the  Court  of  Common  Pleas,  the 
duties  of  the  clerk  in  regard  to  such  change  of  venue  is  ministerial, 
and  not  judicial.  2.  When  a  party  complies  with  the  requirement* 
of  section  550,  for  a  change  of  venue,  and  the  affidavit  shows  the  fact 
of  the  interest  of  the  judge  of  the  court  in  the  event  of  the  cause, 
proceeding,  moticm,  or  matter  pending  before  the  court,  the  clerk  of 
the  court  has  no  discretion  in  the  case,  but  he  must  make  the  required 
order  and  certificate  fjrsuch  change.  3.  When  a  proper  affidavit  has 
been  filed  under  section  550,  should  tlie  clerk  refuse  to  act  as  required 
by  that  section,  he  may  be  compelled  so  to  act  by  proceedings  in  man- 
damus. 4.  When  proceedings  iu  mandamus  have  been  brought  against 
a  clerk  of  the  court  to  compel  him  to  do  what  section  550  requires  of 
such  clerk  for  a  change  of  venue,  and  which  he  has  refused  to  do,  he 
can  not  sot  up  as  a  defense  of  his  refusal,  and  have  tried  in  such  case 
in  mandamus  aga.mst  him,  a  denial  of  the  fact  of  affiant's  statement, 
that  the  judge  of  the  court  was  interested  in  the  event  of  the  cause, 
etc.;  the  statute  as  to  him  is  imperative,  and  the  falsity  of  such  state- 
ment would  not  justify  his  refusal ;  and  ti)e  truth  or  falsity  of  the  fact 
may  be  tried  when  and  wiiere  the  change  is  made.  State  v.  Shaw,  43 
O.  S.  324.  In  this  case,  the  affidavit  for  change  of  venue  stated  that 
the  judge  was  "  disqualified  to  sit  herein  by  reason  of  iw'ing  the  ownef 
of  shares  of  the  capital  st)ck  of  the  defendant." 

This  section  has  no  application  to  the  Superior  Court  of  Cincinnati 
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JURISDICTION   BY  SUMMONS,    PUBUCATIOX,    OR   APPEARANCE. 

H')w  civil  action  eommmfrd.  Sec.  5035,  A  civil  action  must  be  com- 
menced by  filing  in  the  office  of  tlio  clerk  of  tlie  pn^per  court  a  j)eti- 
tion,  and  causing  a  suinraous  to  be  issued  thereon. 

(a)  Tiie  8umraon.«  forms  part  of  the  record,  and  indicates,  from  its 
date,  the  commencement  of  the  suit.     Dewitt  v.  Greenfield,  5  O.  225. 

(6)  As  a  general  rule,  i)artieM  to  bo  aflfecteil  by  judicial  proceedings 
should  have  notice.     Patterson  v.  Prather,  11  O.  So,  3G. 

Precipe.  Sec.  503«».  The  plaintiff  shall  alst)  file  with  the  clerk  of 
itie  court  a  precipe,  stating  therein  the  names  of  the  parties  to  the  ac- 
tion,  and  demanding  that  a  summons  issue. 

(o)  A  clerk  of  the  court  is  not  bound  to  issue  process  without  a 
written  precipe.     StcUe  v.  Caffee,  6  O.  150. 

liequigiUs  of  fummon^.  Sec.  5037.  The  summons  shall  be  issued 
and  signed  by  tlio  clerk,  and  he  under  the  seoZ  of  the  court  fn^m  which 

it  issueil ;  its  style  shall  be  "The  State  of  Ohio, Ciunty,"  and 

it  hhall  de  dated  the  day  it  is  issued  ;  it  shall  be  directc«l  to  tlie  shcf' 
iff  of  the  county,  who  shall  be  commanded  tberein  to  notify  the  de- 
fendant that  he  has  been  sued,  and  must  answer  at  a  time  stated 
therein,  or  the  petition  will  l>e  taken  as  true,  and  judgment  rendered 
accordingly ;  when  the  action  is  for  the  recovery  of  money  only,  there 
shall  be  indorsed  on  the  writ  the  amounia  to  be  elated  in  tlie  precipe,  for 
which,  with  interest,  judgment  will  Ihj  taken  if  the  defendant  fail  to 
answer;  and  if  the  defendant  fail  to  appear,  judgment  t-4mll  not  be 
rendered  for  a  larger  amount,  and  the  costs. 

(o)  Proce.**s  tested  by  a  deputy  clerk  in  his  own  name  is  gtKxl.  Wall:« 
V.  Bank,  15  O.  288;   Chapin  v.  Alliwn,  15  O.  5GG. 

(6)  In  an  actioir  for  the  sale  of  mortgaged  premise.",  and  for  a  per- 
sonal judgment,  no  indorsement  on  the  summons  as  to  the  amount  or 
nature  of  the  claim  is  necessary.  No  indorsement  of  any  kind  is  nec- 
essary'. Ijarimer  v.  C^emmer,  31  O.  S.  409.  And  where  the  plaintiff 
asks  a  ])er9onnl  judgment  for  the  amount  of  the  mortgage  debt,  and 
also  a  sale  of  the  mortgag3<I  premises,  and,  on  default,  the  court  ren- 
ders ft  ilecrec  or  onler  f  »r  the  sale  of  the  mortgagtnl  property,  but  ren- 
ders no  personal  judgment,  the  fact  that  no  indorsement  was  made 
upon  summons  of  tho  amount  demanded  does  not  render  the  proceed- 
ing erroneous.      Conn  v.  Rhode*,  2(i  O.  S.  644. 

(c)  In  actions  for  the  recovery  of  money  only,  tho  amount  for  which 
the  plaintiff  demands  judgment  is  require<i  to  be  indoree<i  on  tiie  sum* 
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raons,  whether  the  action  sounds  in  contract  or  tort.  Hamilton  v.  Mil' 
ler,  31  O.  S..  87.  And  judgment  by  default  can  not  be  taken  against  a 
defendant,  in  an  action  for  the  recovery  of  money  only,  Avho  has  not 
otherwise  appeared,  where  the  summons  served  has  no  indorsement 
upon  it  of  the  amount  claimed,  nor  for  a  greater  sum  than  the  amount 
claimed  in  such  indorsement.     Finch  v.  Evers,  25  O.  S.  82. 

WJien  summons  may  issue  to  otJier  counties.  Sec.  5038.  When  t'.ici 
action  is  rightly  brought  in  any  county,  according  to  the  provisions  of 
chapter /ye  of  this  division  (2),  a  summons  may  be  issued  to  any  other 
county,  against  one  or  more  of  the  defendants,  at  the  plaintiff's  request ; 
but  no  maker  or  acceptor,  or,  if  the  bill  is  not  accepted,  no  drawer, 
of  an  instrument  for  the  payment  of  money  only,  shall  be  held  liable 
in  an  action  thereon,  except  on  warrant  of  attorney,  in  any  county 
other  than  in  the  one  in  which  he,  or  one  of  the  other  joint  makers, 
acceptors,  or  drawers,  resides  or  is  summoned. 

When  summons  returnable.  Sec.  5039.  When  the  time  for  bringing 
parties  into  court  is  not  fixed  by  statute,  the  summons  shall  be  return- 
able on  the  second  Monday  after  its  date;  but  when  it  is  issued  to  any 
other  county,  it  may  be  made  returnable,  at  the  option  of  the  party 
having  it  issued,  on  the  third  or  fourth  IMonday  after  its  date ;  and  the 
day  of  the  month  on  which  it  is  returnable  shall  be  stated  therein. 

Alias  writs  may  issus.  Sec.  5040.  When  a  writ  is  returned  "not 
summoned,"  other  writs  nuiy  be  issued  until  the  defendant  is  sum- 
moned; and  when  defendants  reside  in  different  counties,  writs  may 
be  issued  to  such  counties  at  the  same  time. 

(a)  The  service  of  an  alias  summons,  issued  within  the  life  of  a 
previous  summons  (before-the  return  day,  or  return),  is  not  void  or 
voidable  wlien,  at  the  time  the  same  was  issued  and  served,  the  prior 
summons  was  not  in  the  hands  of  the  officer,  iior  under  his  control. 
Williams  v.   Welton,  25  O.  S.  451. 

WIw  7tiay  serve  summons.  Sec.  5041.  The  summons  shall  be  served 
by  the  officer  to  whom  it  is  directed,  who  shall  indorse  on  the  original 
writ  the, time  and  manner  of  service,  or  it  may  be  served  by  any  person 
not  a  party  to  the  action,  appointed  by  such  officer;  but  the  authority 
of  such  person  shall  be  indorsed  on  the  writ;  and  when  the  writ  is 
served  by  a  person  appointed  by  the  officer  to  whom  it  is  directed,  or 
when  the  service  is  made  oufo///iestaie,  thereturn  shall  be  verified  by  oath. 

(a)  The  return  of  the  officer  serving  the  writ,  as  to  all  things  the 
law  authorizes  or  requires  him  to  do  officially,  is  conclusive  upon  the 
parties  and  their  privies ;  that  is,  upon  all  whose  rights  will  be  con 
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iuded  by  judicial  action  in  the  case,  and  who  will  have  the  right  to 
Miu  the  officer  ft>r  a  ful^e  return,  it  the  return  be  materially  untrue. 
But,  as  to  others,  mit'h  return  is  only  prima  facie  evidence  of  the  facts 
-;:ited  in  it,  and  which  are  authorized  by  luw  to  be  stated  therein. 
After  such  return,  any  party  may,  upon  motion,  have  such  return  cor- 

»ud;  but  this  must  not  be  delayed  until  after  judgment,  nor  until 
iiUT  such  action  is  taken  in  the  case,  as  should  only  be  had  if  the 
return  were  true.     Phillips  v.  Elwdl,  14  O.  S.  240. 

Note. — A  p<?r#onMl  juJgment  R>;ainst  a  defendant  s«Tvod  with  process  out  of 
the  stato  is  void.  It  can  be  %'alid  onlj  to  the  extent  of  property,  or  a  fund 
within  the  jurisdiction  of  the  court  from  whioh  the  profess  issued. 

And  servifo  and  return  of  a  i^ummons  by  a  person  appointed  by  tho  sheriff 
for  that  purpose,  without  indorsing  such  authority  on  the  writ,  is  not  such  serv- 
ice as  will  charge  third  person  with  notice  of  the  pendency  of  an  action  as 
provided  in  section  505o.     Harry  v.  Hovey,  30  O.  S.  344. 

Matiner  of  ttrviec  and  rrtur/i,  nectiotis  501 1 ,  5381 — Parlnerihips.  Sec. 
042.  Tho  service  shall  be  by  delivering,  at  any  time  before  the  return 
(lay,  a  copy  of  the  suiAmon.s,  with  the  indorsements  thereon,  to  the 
defendant  personally  or  by  leaving  a  copy  at  his  usual  place  of  re*i- 
dcnee,  or,  if  the  defendant  is  a  partnership  sued  by  its  company  name, 
l)y  leaving  a  copy  at  its  usual  jilaee  of  doing  bti«ines«;  and  the  return 
must  be  made  at  the  time  mentioned  in  the  writ,  and  the  time  and 
tiuinner  of  service  sliall  be  stated  on  the  writ. 

(a)  The  objection  that  gummon.s  was  served  on  the  return  day,  and 
not  returned  until  two  days  thereafter,  is  waived  by  filing  an  answer. 
Schaefcr  v.  Waldo,  7  O.  S.  309. 

Service  on  the  return  day  is  not  void,  but  only  voidable.  Meisse  v. 
McCoy,  17  O.  S.  226. 

Note. — In  b<ith  tho  above  cases,  tho  fact  that  the  last  day  fur  servic*-,  the  dny 
before  the  return  day,  is  Sunday,  and  section  49.31  would  seem  to  apply,  other- 
wise the  service  could  not  be  made  "ai  any  tim«  before  the  return  day,"  as  the 
last  day  of  that  time  ia  diea  non,  seems  to  have  been  overlooked  by  the  court. 
The  writ  has  **  life"  until  midnight  of  the  ttreond  Monday  after  it  is  issued,  on 
'  hich  day  it  i*  to  be  returned  (section  5030).     At  common  law,  such  process 
uld  be  served  at  any  time  during  the  life  of  the  writ,  and  by  applying  section 
'"il,  the  Code  and  the  common  law  would  harmonize  in  this  respect.     There 
•■ms  to  be  no  good  reason  why  they  should  not,  unless  this  section,  C0t2,  is 
'n<>tru(>d  by  itself  alone  according  to  its  strict  letter,  and  then   tho  service 
v.uuiil  bo  re<)uired  to  be  made  not  later  than  the  second  day  (Saturday)  before 
the  return  day.  which  i»not  "at  any  time  before."  or  service  on  Sunday  would 
Ih'  authorial),  which  certainly  was  no\  intended. 

(6)  Leaving  a  copy  of  the  summons  at  the  defendant's  "  place  of 
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business"  is  not  a  sufficient  service  upon  a  defendant  sued  as  an  individ- 
ual.     Lambert  v.  Sample,  25  O.  S.  336. 

A  summons  issued  against  three  defendants,  returned  "served  by 
leaving  a  copy  of  this  writ  at  the  residence  of  the  within  named  de- 
fendant, the  sheriff  having  taxed  on  the  writ  the  fees  for  serving  but 
one  person,  was  not  good  service  as  to  all  or  any.  Gamble  v.  Warner, 
16  O.  371.  See  Elliott  v.  Plattor,  43  O.  S.  198,  for  sufficient  service 
on  husband  and  wife. 

The  only  mode  by  which  jurisdiction,  in  invltum,  can  be  obtained 
over  a  defendant  partnership  sued  by  its  firm  name  is  by  service  of 
process  at  their  v^ual  place  of  business  within  the  county  wherein  the 
suit  is  brought;  hence  constructive  service  hj publication,  when  service 
of  a  summons  can  not  be  made  and  property  seized  in  attachment,  can 
not  be  resorted  to  in  lieu  of  actnal  service  at  the  usual  place  of  busi- 
ness of  the  partnership  within  the  county.  Smith  v.  Hoover,  39  O. 
S.  249. 

It  is  sufficient  if  the  sheriff  return  that  he  left  a  copy  of  the  sum- 
mons at  the  residence  of  the  defendant.      Walke  v.  Bank,  15  O.  288. 

As  to  good  service  upon  husband  and  wife  by  leaving  copy  at  each 
of  the  witiiia  named  defendants'  .  .  .  usual  place  of  residence, 
see  Elliott  v.  Plattor,  43  O.  S.  198. 

What  equivalent  to  service.  Sec.  5043.  An  acknowledgment  on  the 
back  of  the  summons  or  petition,  by  the  party  sued,  or  the  voluntary 
appearance  of  the  defendant,  is  equivalent  to  service. 

(a)  A  defendant  pleading  to  the  action  enters  his  appearance,  and 
is  estopped  from  denying  the  service  of  process.  Evans  v.  lies,  7  O. 
S.  233.  He  also  waives  thereby  all  objection  to  legality  of,  and  de- 
fects in,  process.     Buckingham  v.  McCracken,  2  O.  S.  287. 

The  appearance  of  a  defendant  in  court  to  give  notice  of  appeal  is 
an  appearance  to  the  action.     Fee\.  Big  Sand  I.  Co.,  13  O.  S.  563. 

A  motion  to  strike  the  proceedings  from  the  files  is  an  appearance. 
3Iahohnv.  Marshall,  29  O.  S.  611;  Handy  \.  Insurance  Co.,  37  O.  S. 
366;  EUiottx.  Lawhead,  43  O.  S.  171,  177. 

A  motion  to  vacate  a  judgment  upon  the  ground  of  irregularity  or 
error,  outside  of  the  question  of  jurisdiction,  constitutes  an  appearance  ; 
but  not  so  if  the  motion  is  based  on  an  alleged  want  of  jurisdiction. 
Marsden  v.  Soper,  11  O.  S.  503. 

A  motion  to  vacate  or  modify  a  judgment  is  an  appearance  from 
that  time.      Watson  v.  Paine,  25  O.  S.  340. 

Obtaining  leave  to  answer  effects  an  appearance.  Brundage  v.  Biggs, 
25  O.  S.  652. 
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But,  process  against,  and  service  thereof  od,  the  husband  alone,  in 
an  action  to  foreclose  a  mortgage  execute«l  by  husband  and  wife,  doei 
not  effect  her  appearance.     McArlhur  v.  Franidin,  15  O.  S.  485. 

Whether  an  irregularity  in  the  service  of  process  is  waived  or  cured 
by  the  subsequent  appearance  of  one  partnnr,  and  his  retainer  of  an 
attorney  on  the  pert  <if  the  firm,  query.  Whiteman  v.  Keith,  18  O.  S. 
l:i4,  147. 

How  terved  upon  corporation— Sections  6477 ,  6478 — Rule  of  comtruetion  _ 
e/tanged,  8ec.  5044.  A  summons  against  a  corporation  may  be  served 
upon  the  president,  or  other  diief  officer ;  matjor,  chairman  or  presi- 
dent of  the  board  of  directors  or  trustees;  or,  if  ita  chief  officer  be 
not  found  tu  the  county,  upon  its  ecuhier,  treagurer,  tecretary,  derk, 
or  managing  agait;  or,  if  none  of  the  aforesaid  officers  can  he  found, 
by  a  copy  left  at  the  office  or  usual  place  of  business  of  such  corpora- 
tion, with  the  penon  having  charge  thereof;  and  if  such  corporation 
is  a  railroad  company,  whether  foreign,  or  created  under  the  laws  of 
this  state,  and  whether  the  charter  thereof  prescribes  the  manner  and 
place,  or  either,  of  service  of  process  thereon,  the  summons  may  be 
aerved  upon  any  reguhir  ticket  or  freight  agent  thereof;  or,  if  there  is 
no  .such  agent,  then  upon  any  conductor,  in  any  county  in  this  state  in 
which  such  railroad  is  located,  or  through  which  it  passes;  but  if  the 
defendant  is  an  incorporated  river  transportation  company,  whether  or- 
ganized under  the  laws  of  this  or  another  state,  the  service  of  a  sum- 
mons may  be  upon  the  master,  or  other  diief  officer,  of  any  of  its 
steamboats  or  other  craft,  or  upon  any  of  its  authorized  ticket  or  freight 
agents,  at  any  post  where  it  transacts  business. 

(a)  Where  service  is  made  upon  a  subordinate  officer,  it  must  ap- 
pear from  the  return  that  the  chief  officer  of  the  corporation  could  not 
be  found,  that  is,  where  service  is  required  to  be  made  upon  the  su- 
perior, unless  he  can  not  be  found  in  the  county,  before  authority  is 
given  to  serve  the  named  inferior.  But  where  either  of  two  or  more 
named  officers,  agents,  etc.,  are  authorized  to  be  served,  the  return 
need  only  state  the  fact  of  service  upon  the  designated  one  or  other. 
When  "  by  copy  left  at  the  office,  or  usual  place  of  business  of  such 
corporation,  with  the  person  having  charge  thereof,"  it  must  show  that 
none  of  the  specified  officers,  neither  chief  nor  subordinates,  could  be 
found  in  the  county.     Fee  v.  Big  Sand  Iron  Cb.,  13  O.  S.  563. 

In  the  case  of  a  defunct  corporation,  service  upon  the  members  of 
its  last  acting  board  of  directors  is  sufficient.      Warner  v.  CaUender,  20 
O.  8.  190. 
21 
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And  corporations,  though  dissolved,  and  whether  foreign  or  created 
by  the  laws  of  this  state,  exist  for  the  purpose  of  suing  or  being  sued 
upon  their  corporate  claims  or  liabilities  created  during  their  corporate 
existence.  Sections  5683,  5684,  and  Stetson  v.  City  Bank,  etc.,  2  0.  S. 
167;  ^U,  12  0.  S.  577. 

Oil  insurance  company.  Sec.  5045.  When  the  defendant  is  an  in- 
surance company,  and  the  action  is  brought  in  a  county  in  which  there 
is  an  agency  thereof,  the  service  may  be  upon  the  chief  officer  of  such 
agency. 

On  foreign  corporatimi.  Sec.  5046.  When  the  defendant  is  a  foreign 
corporation,  having  a  manarjing  agent  in  this  state,  the  service  may  be 
upon  such  agent. 

(a)  If  the  defendant  has  a  general  superintendent  for  the  entire 
state  located  in  one  county,  and  a  local  agent  in  another,  service  upon 
the  latter  in  a  suit  brought  in  the  county  of  his  location,  is  sufficient 
service  upon  a  "  managing  agent."  Amer.  Express  Co.  v.  Johnson,  17 
O.  S.  641. 

How  infants  served.  Sec.  5047.  When  the  defendant  is  under  the 
age  o^  fourteen  years,  the  service  must  be  upon  /lim,  and  also  upon  his 
guardian,  or  \na  fatlier ;  or,  if  neither  his  guardian  nor  his  father  can 
be  found,  then  upon  his  mother,  or  the  person  having  the  care  of  such 
infant,  or  with  whom  he  lives;  if  neither  of  these  can  be  found,  or  if 
the  defendant  is  a  minor  over  fourteen  years  of  age,  service  upon  the 
defendant  alone  shall  be  sufficient ;  and  the  manner  of  service  may  be 
the  same  as  in  the  case  of  adults. 

Note. — For  what  the  return  must  show  see  note  (a),  section  5044. 
CONSTRUCTIVE   SERVICE. 

When  service  by  publication  niay  be  made — Error  cases.  Sec.  5048. 
Service  may  be  had  by  publication  in  either  of  the  following  cases : 

1.  In  actions  under  the  first  three  sectious  of  the  last  chapter  (5022, 
5023,  5024,  chapter  5),  when  the  defendant  resides  out  of  the  state, 
or  his  residence  can  not  be  ascertained. 

2.  In  actions  to  establish  or  set  aside  a  will,  when  a  defendant  re- 
sides out  of  the  state,  or  his  residence  can  not  be  ascertained. 

3.  In  actions  in  which  it  is  sought  by  a  provisional  remedy  to  take, 
or  appropriate  in  any  way,  the  property  of  tlie  defendant,  wlien  the 
defendant  is  a  foreign  corporation,  or  a  non-resident  of  this  state,  or  the 
defendant's  place  of  residence  is  unknown,  and  in  actions  against  a  cor- 
poration incorporated  under  the  the  laws  of  this  state,  which  has  faikd 
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lo  dfti  (^een^  or  to  appoint  an  agent,  upon  whom  service  of  summoDS 
can  be  made,  a.s  provided  by  section  5044,  and  which  has  no  place  uf 
doing  business  in  this  state. 

4.  Ill  actions  which  relate  to,  or  the  subject  of  which  is,  real  or  per- 
sonal property  in  this  state,  when  a  defendant  has  or  claims  a  lien 
ther»»on,  or  an  actual  or  contingent  interest  therein,  or  the  relief  de- 
manded consists  wholly  or  partly  in  excluding  him  from  any  interest 
therein,  and  such  defendant  is  a  non-resident  of  the  state,  or  a  foreign 
•  <»r|}oratii)D,  or  his  place  of  residence  can  not  be  ascertained. 

h.  In  actions  against  executors,  adminiglrators,  or  guardians,  when  the 
defendant  has  given  bond  as  such  in  this  state,  but  at  the  time  of  the 
<  ommencement  of  the  action  is  a  non-resident  of  the  state,  or  his  place 
-f  re^iidence  can  not  be  ascertained. 

6.  In  actions  where  the  defendant,  being  a  resident  of  this  state,  has 
dejMirtt'd  from  the  c«»unty  of  his  residence,  with  intent  lo  delay  or  de- 
fratul  his  creditttrs,  or  to  avoid  the  service  of  summons,  or  keeps  him- 
self concealed  with  like  intent. 

7.  When  a  defendant  in  a  petition  in  error  has  no  attorney  of  record 
in  this  state,  and  is  a  non-resident  of  and  ai>seut  from  the  same,  or  lias 
left  the  same  to  avoid  the  service  of  summons  in  error,  or  so  conceals 
himself  that  such  process  can  not  be  served  upon  him. 

8.  In  an  action  or  proceeding  under  chapter  «£/,  division  four,  of 
this  title  (1)  (sections  5354-5365),  or  U)  impeach  a.  judgment  or  order 
f»>r  fraud,  or  to  obtain  an  order  of  satisfaction  thereof,  when  a  <lefend- 
ant  is  a  non-resident  of  the  state. 

In  any  such  case,  when  the  residence  of  a  defendant  is  known,  it 
must  be  stated  in  the  publicaticm  ;  immediately  after  the  fird  publica- 
tion, the  [larty  making  the  service  shall  deliver  to  the  clerk  copies  of 
the  publication,  with  the  proper  postage,  and  the  clerk  shall  mail  a 
copy  to  each  defendant,  directed  to  his  residence  named  therein,  and 
make  an  entry  thereof  on  the  appearance  docket;  and  in  all  other 
cases,  the  party  who  makes  the  s^Tvice,  his  agent  or  attorney,  shall, 
before  the  hearing,  make  and  file  an  affidavit  that  the  residence  of  the 
N'fendaut  is  unknown,  and  can  not,  with  reasonable  diligence,  be  as- 
ciTtained. 

(a)  A  lunatic  defendant  may  be  brought  into  court  by  publication. 
iSturget  v.  IjongicorOi,  1  O.  8.  544. 

To  authorize  scr>'ice,  under  the  third  clause  of  this  section,  on  a  non- 
resident, he  must  have  property,  or  debts  owing  to  him,  within  the 
state,  and  the  relief  sought  must  consist  in  taking  by  provisional  rem- 
e<iy,  or  by  appropriating,  in  some  manner,  such  property  or  debta. 
Wmiaim  V.  Wdton,  28  O.  S.  451. 
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Jurisdiction  may  be  acquired  under  this  section,  in  an  action  for  the 
recovery  of  money  against  a  non-resident  of  the  state,  having  property 
in  this  state  sought  to  be  taken  by  attachment.  National  Bk.,  etc.,  v. 
L.  S.,etc.,  R.  Co.,  210.  S.  221. 

But,  ordinarily,  the  action  must  be  brought  in  a  county  where  prop- 
erty, or  debts  owing  to  the  defendant,  can  be  found.     §  5030. 

Right  of  an  administrator  to  subject  lots  held  by  different  owners  to 
payment  of  the  debts  of  the  intestate,  and,  some  of  the  owners  being 
non-residents  of  the  state,  to  bring  in  the  non-residents  by  publication, 
upheld.     Calkins  v.  Johnson,  20  O.  S.  539. 

(6)  A  finding  by  the  court  that  notice  has  been  given  non-resident 
defendants  by  publication,  according  to  law,  can  not  be  collaterally 
impeached.  Fowler  v.  Whiteman,  2  O.  S.  270 ;  Irvin  v.  Smith,  17  O. 
226,  243 ;  Boswdl  v.  Sliarp,  15  O.  447,  466 ;  Newman  v.  Cincinnati,  18 
O.  323,  330 ;  Morgan  v.  Burnett,  18  O.  535,  546 ;  Richards  v.  Skiff,  8 
O.  S.  586;  Hammond  v.  DavenpoH,  16  O.  S.  177. 

In  an  action  where  property  is  attached  and  summons  is  returned 
"  not  served,"  no  time  is  fixed  by  statute  within  which  service  by  pub- 
lication must  be  made ;  hence,  where  service  by  publication  was  not 
completed  until  eight  months  after  return  of  summons,  it  was  error  to 
dismiss  the  action  for  alleged  want  of  jurisdiction  by  reason  of  such 
delay.     Bacher  v.  Shawhan,  41  O,  S.  271, 

(c)  A  personal  judgment,  in  an  action  to  foreclose  a  mortgage,  can 
not  be  rendered  against  a  non-resident  defendant  who  has  been  served 
only  by  publication  under  this  section.  Wood  v.  Stanberrj,  21  O. 
S.  142. 

If  the  court  has  neither  jurisdiction  of  the  subject-matter,  nor  cf  the 
person,  by  personal  service-in  the  state,  or  appearance,  its  proceedings 
are  void.  Felton  v.  Platner,  13  O.  209 ;  Arndt  v.  Arndt,  15  O.  33 ; 
Daniels  v.  Stevens,  19  O.  222,  238. 

Service  by  publication  can  not  be  made  upon  a  partnership  sued  in 
its  firm  name;  the  only  mode  of  service  is  that  provided  by  section 
5042.     Smith  v.  Ho(yver,  39  O.  S.  249. 

Affidavit  necessary.  Sec.  5049.  Before  service  by  publication  can  be 
made,  an  affidavit  must  be  filed  that  service  of  a  summons  can  not  be 
made  within  this  state,  on  the  defendant  to  be  served  by  publication, 
and  that  the  case  is  one  of  those  mentioned  in  the  preceding  section  ; 
and  when  such  affidavit  is  filed,  the  party  may  proceed  to  make  such 
publication. 

How  publication  to  be  made.  Sec.  5050.  The  publication  must  be 
made  for  six  consecutivs  weeks,  in  a  newspaper  printed  in  the  county 
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where  the  petition  is  filed ;  or,  if  there  is  no  newspaper  printed  in  the 
county,  tuen  in  a  newspaperman^  in  this  date,  and  of  general  circu* 
lation  in  such  county,  if  it  be  made  in  a  daily  newspaper,  one  inser- 
tion a  week  shall  be  sufficient;  and  it  must  contain  a  summary  state- 
ment of  the  object  and  prayer  of  the  petitiou,  mention  tlie  court  wherein 
it  IS  filed,  and  notify  the  person  or  persons  thus  to  be  served  when  they 

re  required  to  answer, 
(a)  Notice  ny  publication,  if  so  specific  as  to  advise  the  defendants 

r  the  nature  of  their  interests  sought  to  be  affected,  is  sufficient. 
'  r'ary  v.  May,  16  0.  66. 

The  notice  is  presumed  to  have  contained  all  that  was  requisite  to 
make  it  a  valid  notice,  when  it  is  found  by  the  court  to  have  been 
given  according  to  law.     Buchanan  v.  Roy,  2  O.  S.  251. 

Mlien  gerviee  complete,  and  hoiv  proved.  Sec.  5051.  Service  by  pub- 
lication shall  l)c  deemed  complete  at  Vie  date  of  the  hist  publication, 
when  made  in  the  nmnner  and  for  the  time  j)re?cribed  in  the  preceding 
sections ;  and  such  service  shall  be  proved  by  affidavit. 

(a)  A  copy  of  the  published  notice,  with  tlie  affidavit  of  one  of  the 
publishers  that  it  was  inserted  and  published  in  the  newspaper,  as  n- 
quired  by  the  order  of  publication,  is  sufficient.  Kay  v.  Wat^n,  17  0. 
27;  Core  v.  OU  and  OU  Land  Co.,  40  O.  S.  636. 

It  is  not  essential  that,  upon  the  filing  of  such  affidavit,  the  court 
should  specially  approve  the  publication,  though  it  is  good  practice  for 
tiie  court  to  do  so. 

Personal  aervioe  oid  of  the  tiate.  Sec.  5052.  When  service  may  be 
made  by  publication,  personal  service  of  a  copy  of  the  summons  and 
petition  may  be  made  out  of  the  state. 

(a)  Such  service  9iu3t  be  proved  by  the  affidavit  of  the  persun  mak- 
ing the  service ;  and  the  affidavit  so  made,  verifying  the  return  of  such 
service  of  a  summons  and  copy  uf  the  petition,  must  be  n)ade  before 
a  |)erson  authorized  by  the  Code  to  take  depositions.  §§  5269,  5270. 
Fitch  V.  Campan,  31  O.  S.  646. 

But  such  service  can  have  no  greater  effect  in  enabling  the  court  t4) 
n'lider  judgment  than  if  the  service  had  been  by  publication  only. 
Pennoyer  v.  Seff,  95  U.  S.  714. 

Personal  service,  out  of  the  state,  can  not  be  made  upon  a  non- 
resident, in  an  action  to  recover  a  judgment  for  money  only,  to  be  en- 
forced by' execution.      WilliarM  v.   Welton,  28  O.  8.  451. 

Such  service,  where  the  suit  is  for  the  conveyance  of  lands  without 


326  CODE    PRACTICE    AND    1  UECEDENTS. 

this  state,  will  not  confer  jurisdiction  over  the  person  so  served.    Fenn 
V.  Haijward,  14  O.  S.  302. 

It  is  advisable  in  such  case  to  make  the  same  preliminary  affidavit 
that  is  requisite  for  effecting  service  by  publication.  The  record  will 
then  show  such  n!)n-residence,  while  mere  servicJe  of  suinmons  and 
copy  of  the  petition  would  prove  only  absence  from  the  state. 

Service  upon  unknown  heirs.  Sec.  5053.  When  an  heir  or  devisee 
of  a  deceased  person  is  a  necessary  party,  and  it  appears  by  affidavit 
that  his  name  and  residence  are  unknown  to  the  plaintiff,  proceedings 
against  him  may  be  had  without  naming  him ;  and  the  court  shall 
make  an  order  respecting  the  publication  of  notice,  but  the  order 
shall  require  not  less  than  six  weeks'  publication. 

(a)  A  decree,  under  a  statute  authorizing  proceedings  against  the 
unknown  heirs  of  decedents,  held  valid.  Sullivant  v.  Weaver,  10 
O.  275. 

Proceedure  when  defendants  not  all  served.  Sec.  5054.  When  service 
has  been  made  on  one  or  more  defendants,  but  not  on  all,  the  plaintiff 
may  proceed  as  follows :  1.  If  the  action  is  against  defendants 
jointly  indebted  upon  contract,  lie  may  proceed  against  the  defendants 
served,  unless  the  court  otherwise  direct.  2.  If  the  action  is  against 
defendants  severally  liable,  he  may,  without  prejudice  to  his  rights 
against  those  not  served,  proceed  against  the  defendants  served. 

(a)  A  judgment  against  all  the  defendants  jointly  liable,  part  of 
whom  only  were  served,  is  void  against  the  parties  not  served,  and 
voidable  only  as  to  those  served.  Newburg  v.  Munshower,  29  O.  S. 
617 ;  Ash  v.  McCabe,  21  O.  S.  181. 

Note. — If  the  oflBcer's  return  had  shown  that  those  not  served  could  not  be 
found,  and  they  did  not  reside  in  the  state,  then  such  judgment  would  have 
been  valid  against  those  who  were  properly  served. 

Where  the  liability  is  several,  the  judgment  against  them  is  void  as 
to  those  not  served,  and  valid  as  to  those  served.  Larimer  v.  Clemmer, 
31  O.  S.  499. 

Where  a  joint  suit  against  all  the  obligors  in  a  bond  is  the  only  rem- 
edy of  a  plaintiff,  it  is  error  to  render  a  several  judgment  against  one, 
leaving  the  action  to  proceed  against  the  others.  Auclcer  v.  Adams,  23 
O.  S.  543. 

This  section  authorizes  a  judgment  against  such  joint  contractors  as 
have  been  "served"  with  summons  in  the  action,  in  those  cases  only 
where  the  action  was  commenced  by  the  filing  of  a  petition  and  tho 
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iasuioj^  of  a  sumnioos  against  all  the  joint  cuntractore.    BaieU  v.  Edd^er, 
a  O.  8.  572;    Yoko  v.  McG<mm,  42  O.  S.  11. 

1A»  penderu.  Sec.  5055.  When  the  (Summons  has  been  served,  or 
publication  made,  the  nctiuii  is  pending,  so  us  to  charge  third  persons 
with  notice  of  its  pendency ;  and  while  i)on<iing,  no  interest  can  be 
acquinii  hv  third  persons  in  the  subject-matter  thereof,  as  against  the 
plaintitTs  title. 

(a)  The  doctrine  of  /w  pendens  does  not  apply  to  negotiable  paper  be- 
(ore  due.  Stone  v.  Eilit^,  11  O.  S.  ^52;  Howe  v.  HartneM,  11  O.  8. 
449.  4')(y. 

W  hen  negotiable  paper  of  the  defendant,  not  due,  is  sought  specific- 
ally by  the  plaintiff's  action,  he  should  obtain  an  injunction  restrain- 
ing the  defendant  from  negotiating  it 

Nor  does  it  apply  to  a  party  in  interest  who  has  not  been  made  a 
party  to  the  suit.  Irvin  v.  Smith,  17  O.  226 ;  CHbler  v.  Trimble,  14  O. 
323.' 

Service  of  a  summons  by  a  person  appointed  by  a  sheriff  for 
that  purpose,  without  indorsing  his  authority  thereon,  does  not  charge 
third  persons  with  notice  of  the  pendency  of  the  action.  Barry  v. 
//tfoey,  30  O.  8.  344. 

A  creditor's  bill  is  not  a  lis  pemiemnigmnat  one  who  purchased  under 
a  superinr  lien  not  questioned  in  the  creditor's  suit.  Porter  v.  Barclay, 
18  O.  S.  546. 

To  authorize  the  application  of  the  rule,  the  prosecution  must  be 
close  and  continuous.  Trind)le  v.  Boothby,  14  O.  100;  Fox  v.  Reeder, 
28  O.  S.  181. 

(6)  The  purchase  of  the  subject-matter  of  a  suit,  as  against  the 
plaintiff,  is  a  nullity.     Ltidlow  v.  Kidd,  3  O.  541. 

A  conveyance  pendente  lite  is  good  between  the  parties  to  the  con- 
veyance, but  can  not  vary  the  rights  of  the  litigants.  Bennett  v.  Hli- 
Uams,5  0.  ^61. 

The  rule  properly  applies  where  the  object  of  the  suit  is  to  recover, 
specifically,  n>al  e^itatc,  or  to  affect  the  title.  Hamlin  v.  Bevans,  7  O. 
(1  pU)  161.  164. 

A  party  having  title  to  land  under  a  decree  in  chancery  conveyed  in 
good  faith — before  citation  on  error  served — which  decree  was  reversed 
on  error,  this  did  not  divest  the  purchaser's  title.  It  was  the  right  of 
I  third  person  intervening  between  the  decree,  and  the  proper  pendency 
of  the  proceedings  in  error  to  reverse  it.      Tc^r  v.  Boyd,  3  O.  338. 

A  petition  to  charge  an  equitable  interest  in  lands  to  satisfy  a  judg* 
mcnt  is  a  lis  pendens,  although  such  judgment  to  satisfy  which  the  po- 
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tition  is  filed,  was  afterward  reversed,  but  re-obtaiued.  Stoddard  v. 
Myers,  8  O.  203;  Gibbm  v.  Dmgherty,  10  O.  S.  865. 

An  appearance  effected  by  the  defendant  by  obtaining  leave  to  an- 
swer is  sufficient  to  charge  third  persons  with  notice.  Brundage  v. 
Briggs,  25  O.  S.  652. 

In  a  proceeding  for  aliraony,  where  the  husband's  real  property 
sought  to  be  made  liable  therefor,  is  sufficiently  described,  and  such 
aliraony  asked  to  be  made  a  charge  thereon,  this  is  a  lis  pendens  which 
will  operate  to  prevent  alienation.     Tolerton  v.  WUliard,  30  O.  S.  579. 

A  bill  in  chancery  to  subject  an  equitable  interest  in  land,  not  show- 
ing a  judgment  and  that  there  was  no  property  subject  to  execution  to 
satisfy  it,  did  not  prevent  the  assignment  of  such  equity  to  a  third  per- 
son pending  the  suit.      Clark  v.  Strong,  16  O.  317. 

A  debtor  of  an  execution  debtor  after  the  service  of  the  order  upon 
him,  in  proceedings  in  aid  of  execution,  can  not  discharge  himself  by 
paying  the  execution  debtor.  Union  Bh,  etc.,  v.  Union  Bk.  of  San- 
dusky, 6  O.  S.  254. 

Lis  pendens  as  to  suits  in  other  counties.  Sec.  5056.  When  any  part 
of  real  property,  the  subject-matter  of  an  action,  is  situate  in  any 
county  or  counties  other  than  the  one  in  which  the  action  is  brought, 
a  certified  copy  of  the  judgment  in  such  action  must  be  recorded  in 
the  recorder's  office  of  such  other  county  or  counties,  before  it  shall 
operate  ilierein  as  notice  so  as  to  charge  third  persons,  as  provided  in 
the  preceding  section ;  but  it  shall  operate  as  such  notice,  without 
record,  in  the  county  where  it  is  rendered;  but  this  section  shall  not 
apply  to  actions^  or  proceedings  under  any  statute  which  does  not  re- 
quire such  record. 
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CHAPTER  XXrV. 

PLEADINGS. 

Form*  and  rules  governing.  Sec.  5057.  The  formg  of  pleading  iu 
civil  actions  in  courts  of  record,  and  the  rules  by  which  their  sufficiency 
shall  be  determined,  are  those  prescribed  in  this  chapter  (7). 

(a)  Pleadings  must  be  construed  as  meaning  what  is  generally  un- 
derstood by  ordinary  language,  and  hence  there  can  be  no  established 
tedmieal  mode  of  stating  a  cause  of  action  or  defense.  Trus.  Sec.  16  v. 
Odlin,  8  O.  8.  295. 

The  common-law  rules  as  to  the  construction  and  sufficiency  of 
pleadings  are  abrogated ;  but  such  as  are  in  accordance  with  the  rules 
of  thd  Code  are  still  applicable.     lb. 

The  rule  of  the  common  law  that  pleadings  are  to  be  construed  most 
strongly  against  the  pleader  is  abrogated.  Hall  v.  Plaine,  14  O.  S. 
417,  422. 

They  are  to  be  fairly  and  reasonably  construed,  one  part  with  others 
in  relation  to^the  same  subject-matter.  McCurdy  v.  Bauyhmun,  43  O. 
8.  78. 

But  if  they  contain  ineonslslent  statements,  they  are  to  be  construed 
most  strongly  against  the  pleader.  Mech.  L.  A  B.  Asm.  v.  Cf  Conner , 
29  O.  S.  631,  655. 

That  construction  will  not  be  given  to  a  pleading  which  will  make 
it  a  vain  effort  to  establish  the  law  by  averment,  or  to  aver  a  conclusion 
contrary  to  law.     Devoss  v.  Gray,  22  O.  S.  159,  170. 

When  the  facts  set  out  in  the  petition  entitle  the  plaintiff  to  judg- 
ment, it  is  immaterial  what  the  form  of  action  would  have  been  at  law. 
Jones  X.  Timmons,  21  O.  8.  596,  603. 

What  pleadings  are — Fictions  abolished.  Sec.  5058.  The  pleadings 
are  the  written  statements  by  the  parties,  of  the  facts  constituting  their 
respective  claims  and  defenses ;  all  fictions  therein  are  abolished ;  and 
the  title  of  a  cau!«e  shall  not  be  changed  in  any  of  its  stages,  except  when 
the  defendant  pmsecutes  error. 

Abte.— Under  the  coinmon-iaw  •yttom  of  pleading,  the  narration  or  declara* 
tion  entitled  the  cause  of  the  plainliff  aa  A.  B.  vrr»u»  C.  D.  In  bis  plea,  the 
defendant  entitled  bi«  plea  C.  U.  adoeraut  A.  U.  Perhaps  this  was  only  what 
WM  intended  to  be  changed  by  the  Code;  but,  generally,  it  baa  come  to  be  the 
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practice,  or,  more  properly,  the  usage,  to  preserve  the  title  though  the  plaintiff 
assigns  the  cause  of  action  and  his  assignee  is  made  plaintiff  in  his  stead,  or 
when  an  officer  is  sued,  and  the  party  is  substituted  as  defendant  for  him,  or 
when  the  parties  die  and  their  legal  representatives  are  made  parties  in  their 
stead.  The  number  of  a  cause  as  given  on  the  appearance  docket  is  perma- 
nent in  that  court.     §  5132. 

(a)  An  answer  admitting  the  case  made  in  the  petition,  and  joining 
in  the  prayer  for  relief,  is  an  answer  within  the  meaning  of  the  Code, 
entitling  the  respondent  to  set  up  and  claim  therein  relief  by  way  of 
cross-petition.     Bradford  v.  Andrews,  20  O.  S.  209,  221. 

What  pleadings  are  allowed.  Sec.  5059.  The  only  pleadings  allowed 
are:  1.  Petition.  2.  Deraurrev.  3.  Answer;  which,  when  affirmative 
relief  is  demanded  therein,  may  be  styled  cross-petition.     4.  Reolv. 

PETITION. 

Wfutt  the  petition  must  contain.  Sec.  5060.  The  first  pleading  on  the 
part  of  the  plaintiff  shall  be  the  petition,  which  must  contain  :  1,  The 
name  of  the  court  and  the  county  in  which  the  action  is  brought,  and 
the  names  of  the  parties,  followed  by  the  word  *'  petition."  2.  A  state- 
ment of  the  facts  constituting  the  cause  of  action,  in  ordinary  and  con. 
cise  language.  3.  A  demand  of  the  relief  to  which  the  party  supposes 
himself  entitled  ;  if  the  recovery  of  money  is  demanded,  the  amount 
shall  be  stated  ;  and  if  interest  is  claimed,  the  time  for  which  interest 
is  to  be  computed  shall  be  also  stated. 

Note. — Objections  to  the  non-compliance  with  the  requirements  of  clause  one 
of  this  section  are  to  be  taken  by  motion  to  strike  the  petition  from  the  files,  or 
they  will  be  waived.  The  petition  will  be  permitted  to  be  perfected  by  amend- 
ment, granted  instanter,  and  without  terms  as  to  costs.  To  omit  compliance 
with  its  requirements  is  an  indication  of  thoughtlessness  and  careless  habits  on 
the  part  of  the  pleader. 

(a)  Objection  to  defects  extending  only  to  the  mode  of  statement 
must  be  taken  by  motion  to  make  more  definite  and  certain.  Stouten- 
barg  v.  Lybrand,  13  O.  S.  228,  233. 

Where  the  rules  of  the  common  law  require  that  the  facts  which 
constitute  a  cause  of  action  shall  be  set  forth  in  the  declaration,  they  may 
be  applicable  to  the  petition  ;  but  the  common-law  rules  with  respect 
to  the  language  to  be  used  are  inapplicable.  Trm.  Sec.  16  v.  Odliii,  8 
O.  S.  293,  297. 

What  would  have  been  a  good  cause  of  action  to  sustain  an  original 
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bill  in  chancery,  is  a  good  cause  of  action  under  Uie  Code.  Ijong  v. 
Muljord,  17  O.'S.  4S4. 

Indefinitenciis  and  uncertainty  of  a  pleading  can  not  be  remetlied  or 
taken  advantage  <>f  by  demurrer— the  remedy  is  by  motion  to  make  it 
more  definite  and  certain.  Union  Bank,  etc.,  y.  B^U,  14  0.  S.  2(X), 
208;   Trus.  Schwtl  Sec.  16  v.  Odlin,  8  O.  S.  293. 

A  statement  of  irreparable  injury  in  a  petition  must  set  forth  the 
facts.  The  mere  allegation  that  the  injury  will  be  irreparabl  •  is  not 
sufficient  on  demurrer.      Van  Wert  v.  Webster,  31  O.  S.  420. 

A  defective  gtat^nent  of  the  cause  of  action  is  not  a  cause  for  reversal 
of  the  judgment,  if  the  facts  stated,  when  well  stated,  constitute  a 
causae  of  action.  Bethel  y.  Woodworth,  11  O.  S.  393;  Youngstcum  w 
Moore,  30  O.  S.  133.  A  petition  defective  for  want  of  a  material  aver- 
ment is  cured  by  such  averment  in  the  answer  or  reply.  Ermn  v. 
HcJiaff'er,  9  O.  S.  43 ;  Dayton  Ins.  Co.  v.  Kelly,  24  O.  S.  345,  357. 

Tiie  objection  that  the  petition  does  not  state  facts  sufficient  to  con- 
stitute a  good  cause  of  action  may  be  taken  on  error,  as  well  as  by 
motion  in  arrest  (or  for  judgment  upon  the  pleadings),  or  by  demurrer. 
TrimUe  v.  Doty,  16  O.  8.  118,  128. 

A  petition  is  bad  in  form  which  seeks  both  to  affirm  a  contract  and 
to  «?!  it  aside.     lb.  129. 

The  petition  must  state  a  cause  of  action  in  favor  of  the  plaintiff. 
Weidncr  v.  Rankin,  26  O.  S.  522. 

In  {)ersonal  actions,  as  a  general  rule,  the  day  named  in  the  plead- 
ings is  immaterial.     Hugh  v.  Young,  1  O.  504. 

The  prayer  of  the  |)etition  does  not  alotie  determine  the  character  of 
the  action,  which  de{)ends  as  well  upon  tlie  case  made  or  facts  stated 
in  tiie  pleading.  Reed  v.  Reed,  25  O.*  8.  422 ;  Orry  v.  Gaynor,  21  O. 
S.  277,  280. 

Alternative  relief  may  be  prayed  for  and  granted.  Caduxtllader  v. 
Gran.  Alex,  tioc.,  11  O.  292. 

Xuie. — A.  pleading  should  state  the  ultimate  facts,  and  not  the  evidence  tend- 
ing to  prove  tbom ;  nurtbould  it  aver  mere  le^^al  conclusions.  Both  will  be 
stricken  out  on  motion  to  strike  out  redundant  and  irrelevant  matter  prejudicial 
to  the  opposite  party. 

If  any  question  exists  as  to  the  relief  to  which  the  party  is  entitled  upon  the 
farts  aliegctl.or  as  tboy  may  finally  bo  foun<l  at  the  trial,  a  general  pmyer  **  for 
such  other  and  further  rolief  as  the  party  may  be  found  entitled  to  "  should  end 
the  prayer.  This  prayer  for  general  relief  was  universal  in  the  praclico  in 
chancery,  it  being  then  a  maxim  that  the  prayer  for  general  relief  was  second 
only  to  the  Lord's  prayer.  If  the  facts  state!  in  the  petition  entitle  the  plaint- 
iff to  any  relief,  either  at  law  or  in  equity,  it  will  be  given,  acct^rding  to  the 
right  under  such  general  prayer. 
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Causes  of  action  to  be  separately  stated  and  numbered.  Sec.  5061. 
When  the  petitiou  contains  more  than  one  cause  of  action,  they  shall 
be  separately  stated  and  numbered. 

(a)  When  the  plaintiff  has  but  one  cause,  of  action,  the  facts  can 
not  be  subdivided  so  as  to  present  fictitiously,  as  might  have  been  done 
under  common-law  pleading,  two  or  more  causes  of  action.  Stur'ges  v. 
Burton,  8  O.  S.  215 ;  Ferguson  v.  Gilbert,  16  0.  S.  88.  If  this  be 
done,  the  party  will  be  compelled,  on  motion,  to  elect  upon  which 
count  he  will  rely.  Such  omission  is  not  a  ground  of  demurrer. 
Hartford  Tp.  v.  Bennett,  10  O.  S.  441. 

Where  two  causes  of  action  are  properly  joined,  but  not  separately 
stated  and  numbered,  objection  can  only  be  made  by  motion  filed  and 
disposed  of  before  answer.     McKinney  v.  McKinney,  8  O.  S.  423. 

The  causes  of  action  required  to  be  separately  stated  are  such  as,  by 
law,  entitle  the  plaintiff  to  separate  actions.  Sturges  v.  Burton,  8  O. 
S.  215,  219. 

In  a  petition  for  fraud  in  selling  the  plaintiff  sheep  with  the  foot 
rot,  there  was  a  statement  that  the  plaintiff  turned  them  into  a  field 
with  his  other  sheep,  which  became  affected,  and  his  pasture  was  in- 
jured. Held,  that  this  was  the  statement  of  but  one  cause  of  action, 
with  averments  of  special  damages,  which  averments  were  not  irrele- 
vant matter.  Wilcox  v.  McCoy,  21  O.  S.  655.  See  also  Bear  v. 
Knowles,  36  O.  S.  43. 

When  special  damages  are  the  direct,  natural  result  of  an  injury,  as 
reasonable  expenses  incurred  for  a  physician  in  consequence  of  the  in- 
fliction of  bodily  injury,  they  are  recoverable,  not  necessarily  the 
amount  actually  paid  or  incurred,  but  a  reasonable  sura  therefor,  in 
an  action  for  such  injury,  and  are  stated  as  part  of  the  cause  of  action; 
such  special  damages  should  be  averred  to  be  recovered. 

DEMURREK. 

Causes  of  demurrer  to  "petition.  Sec.  5062.  The  defendant  may  demur 
to  the  petition  only  when  it  appears  on  its  face  either:  1.  That  the 
court  has  no  jurisdiction  of  the  person  of  the  defendant,  or  the  sub- 
ject of  the  action.  2.  That  the  plaintiff  has  not  legal  capacity  to  sue. 
3.  That  there  is  another  action  pending  between  the  same  parties,  for 
the  same  cause.  4.  That  there  is  a  misjoinder  of  parties  plaintiff. 
5.  That  there  is  a  defect  of  parties,  plaintiff  or  defendant.  6.  That 
several  causes  of  action  are  improperly  joined.  7.  That  separafe  causes 
of  action  against  several  defendants  are  improperly  joined.  8.  That 
the  petition  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
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NaU. — A  demarrer  admiU,  for  the  purpoM  of  testing  their  legal  sufficiency, 
•11  the  material  facts  stated  in  the  pleading  demurred  to.  It  admits  the  facts 
which  are  well  pleaded,  not  others,  nor  evidence  or  legal  conclusions.  But,  if 
the  court  have  no  jurisdiction  of  the  person  of  the  defendant,  as  if  be  be  sued 
fur  an  act  done  in  bis  official  capacity  in  h  county  other  than  where  such  act 
was  done,  or  if  the  subject-matter  of  the  suit  is  not  within  its  Jurisdiction,  as 
for  the  recovery  of  h  tract  of  real  estate  lying  wholly  in  another  county,  a 
demurrer  does  not  confer  such  jurisdiction.  If  jurisdiction  of  the  person  has 
<  ot  been  acquired  by  reason  of  defective  or  unauthorized  service  of  process,  or  if 
iho  defendant  has  a  special  ground  for  nut  being  required  to  answer  in  such 
•  ounty,  he  should  not  demur,  as  that  is  an  appearance  to  the  action;  but  he 
must  appear  for  the  sole  purpose  of  objecting  and  claiming  such  objection. 
S,«  Btuh  v.  CriUM/Uld,  5  0.  109. 

(a)  A  demurrer  admits  the  truth  of  the  allegations  of  the  pleadings 
demurred  to.  Hanee  v.  Hair,  16  O.  S.  349.  But  only  such  as  are  well 
pleaded.  Daxcton  v.  Dawion,  25  O.  S.  449 ;  Evans  v.  Justice,  6  O. 
117 ;  Pdenon  v.  Roach,  32  O.  8.  375 ;  Pittsburgh,  etc.,  R.  Co.  v.  Moore, 
33  O.  S.  384. 

It  does  not  admit  the  truth  of  mere  conclusions  of  law,  nor  of  alle* 
gations  of  fact  which  are  repugnant  to,  or  inconsistent  with,  each 
other.     lb. 

While  a  general  demurrer  admits  the  truth  of  facts  as  stated  in  a 
pleading,  the  correctoes.^  of  legul  conclusions  therein  averred  is  not 
thereby  conceded.  Mitchell  v.  Treasurer,  etc.,  25  O.  S.  143,  153.  Nor 
the  correctness  of  mere  conclusions  drawn  from  the  facts.  H.  <t  R. 
IL  Oo.  V.  C.  n.  d-  D.  R.  Co.,  29  O.  S.  341,  345. 

Whether,  on  (iemurrer  to  the  petition,  the  plaintiff' can  claim  that  the 
drfendarU  is  estopped  from  taking  advantage  of  facts  which  the  plaint- 
iff avers  in  his  petition,  query.     Emng  v.  McXairy,  20  O.  S.  315,  322. 

Answering  over  usually  waive-*  a  demurrer  previously  filed.  Caivin 
V.  StaU,  16  O.  8.  1 ;   Vase  v.  Woodford,  29  O.  S.  245. 

Upon  demurrer  the  court  will  view  the  whole  record  and  give  judg- 
ment to  the  party  who  appears  entitled  thereto.  A  bad  answer  is 
good  enough  for  a  bad  petition,  and  an  insufficient  reply  for  an  in- 
Mifficient  answer.     TroU  v.  Sackett,  10  O.  8.  241,  244. 

Judgment  will  be  given  against  the  party  whose  pleading  was  first 
defective  in  substance.     lb. 

It  in  the  office  of  a  motion  and  not  a  demurrer  to  make  a  pleading 
more  definite  and  certain.     Smith  v.  £r.  Bank,  26  O.  8,  141. 

When  the  petition  on  demurrer  is  held  insufficient,  the  demurrer 
being  sustained,  it  is  not  error  to  render  final  judgment,  without  grant- 
ing leave  to  amend,  when  leave  is  not  asked.  Devoss  v.  Oray,  22  O. 
8.  159. 
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Where  a  demurrer  to  a  pleading  is  sustained,  the  party  should  ask" 
leave  to  amend  it  within  a  time  to  be  fixed  by  the  court,  and  this  will 
be  granted  as  a  matter  of  course.  But  if  such  pleading  fully  states  the 
party's  claim  or  defense,  he  may  suffer  final  judgment  to  be  taken 
upon  the  pleadings,  after  which  he  may  review  such  judgment  upon 
petition  in  error. 

Where  a  case  is  dismissed  for  want  of  jurisdiction  of  the  subject- 
matter,  the  court  can  only  strike  the  case  from  the  docket — dismiss  it 
for  want  of  jurisdiction — and  can  render  no  judgment  for  costs,  as  there 
is  nothing  pending,     Norton  v.  McLeary,  8  O.  S,  205. 

The  omission  of  a  copartnership  suing  in  its  firm  name,  under  the 
statute,  to  state  that  it  was  founded  for  the  purpose  of  carrying  on 
business  or  holding  property  in  this  state,  is  a  cause  of  demurrer.  It 
fails  to  show  that  it  has  capacity  to  sue.  Sashins  v.  Ahott,  13  O. 
S.  210. 

It  is  a  cause  of  demurrer  to  a  petition  in  an  action  brought  by  two 
or  more  plaintiffs,  that  the  cause  of  action  alleged  therein  is  not  joint. 
This  is  a  misjoinder  of  parties  plaintiff.  Masters  v.  Freeman,  17  0. 
S.  323. 

The  defect  in  a  petition,  filed  by  husband  and  wife,  showing  no 
joint  cause  of  action  in  them,  may  be  taken  advantage  of  by  de- 
murrer.    Bartgee  v.  O'Neill,  13  O.  S.  72. 

One  party  can  not  demur  to  a  petition  on  the  ground  that  another 
party  has  been  improperly  joined  with  him  as  a  defendant.  Powers  v. 
Bumcratz,  12  O.  S.  273  ;   Guthridge  v.  Vanatta,  27  O.  S.  366. 

Where  there  is  a  demurrer  for  misjoinder  of  parties,  it  matters  not 
that  the  petition  makes  a  good  cause  of  action  against  some  of  the  par- 
ties, or  against  each  of  theni  separately.  Shamokin  Bank  v.  Street,  16 
O.  S.  1,  8. 

A  demurrer  to  a  petition  on  the  ground  that  there  is  a  defect  of 
parties  defendant  will  lie  only  when  it  appears  from  the  face  of  the 
petition  that  necessary  parties  defendant  are  wanting.  Neil  v.  Ag.  & 
Mer.  Col,  31  O.  S.  15. 

Where  it  appears  on  the  face  of  the  pleading  that  the  cause  of  action 
therein  stated  is  barred  by  the  statute  of  limitations,  the  bar  may  be 
insisted  on  by  demurrer,  and  it  is  not  necessary,  though  the  better 
practice  is  to  allege  the  same  as  the  ground  of  the  demurrer.  Sturgesy. 
Burtm,  8  O.  S.  215;  McKinney  v.  McKinney,  8  O.  S.  423;  Vosev. 
Woodford,  29  0.  S.  245,  249 ;  Williams  v.  First  Presbyterian  Soc. ,  1 
O.  S.  478;  BisseUy.Jaudon,  16  O.  S.  498,  504;  Delaware  Co.  v.  An- 
drews, 18  O.  S.  49,  67  ;  KeitJder  v.  Foster,  22  O.  S.  198. 

The  statute  of  limitations  does  not  run  against  a  married  woman 


PLEADIXQS.  3:^ 

luring  her  coverture  if  her  cause  of  action  accrued  during  such  cover- 
ture.    AmUy  V.  RodnoeU,  43  O.  8.  386. 

Tje  mere  fuihire  of  a  petition  to  show  that  the  action  accrued  unDiin 
the  period  limite<I  hy  statute  i:^  nut  good  ground  of  demurrer.  Uudon 
V.  Oraighead,  23  O.  S.  198. 

Objection  to  a  pleading,  where  the  fact*  are  stated  as  matters  of 
belief  only,  can  not  be  taken  \>\  demurrer.  SUmienbury  v.  Lyln-und, 
13  O.  8.  228. 

A  pleading  h  required  to  be  verified  by  Mief  that  the  facts  stated 
therein  arre  true  ;  and  if  they  are  not  stated  in  the  pleading  in  positive 
form,  but  according  to  belief,  then  the  party  swears  only  that  he  believes 
them  to  be  true.  Objection  can  only  be  taken  by  motion,  and  permis- 
sion would  be  given  to  amend  instanter,  without  further  delaying  the 
(■ause.  Allegations  or  denials  that  a  party  was,  at  a  particular  time, 
the  owner  or  holder  of  a  negotiable  pronuss-sory  note,  are  not  mere  con- 
clusions of  law.  As  statements  of  fact  they  may  Ix;  indefinite,  but  thi» 
defect  is  not  the  subject  of  demurrer,  but  if  a  defect,  of  a  motion  to  makf« 
more  definite  and  certain.     lb.;   Intsteeg  Sec.  16  v.  Odlin,  8  O.  S.  293. 

In  the  absence  of  specific  allegations  of  fact,  making  a  case  of  un- 
mixed malice,  such  malice  will  not,  on  demurrer,  be  presumed,  and 
if  the  right  to  maintain  the  action  depends  upon  the  proof  of  malice, 
the  demurrer  will  be  sustained.     Pmier  v.  Brown,  12  O.  8.  294. 

An  action  pending  between  the  same  parties,  for  the  same  cause,  in 
another  state,  is  no  bar  to  an  action  in  a  court  in  this  state. 

When  demurrer  must  specify  the  grounds  of  demurrer.  Sec.  5063.  The 
demurrer  shall  specify  the  grounds  of  objection  to  the  i)etition  ;  and 
unless  it  does  so,  it  shall  be  r^arded  as  objecting  only  that  the  peti- 
tion does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  or 
that  the  court  has  not  jurisdiction  of  the  subject-matter. 

(a)  The  better  practice  in  demurring  on  account  of  the  statute  of 
limitations  is  to  state  the  ground  of  demurrer  specifically.  Vose  v. 
Woodford,  29  O.  S.  245,  250. 

When  objeetion  may  be  taken  by  answer —  When  unived.  Sec.  5064. 
When  any  of  the  defects  enumerated  in  section  5062  do  not  appear 
upon  the  face  of  the  petition,  the  objection  may  be  taken  by  answer; 
and  if  no  objection  Ik;  taken  either  by  demurrer  or  answer,  the  defend- 
ant shall  be  deemed  to  have  waived  the  same,  except  only  the  objection 
Ui  the  jvirisdiction  of  the  court,  and  that  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

(a)  When  it  appears  in  the  petition,  in  an  action  brought  by  two 
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plaintiffs,  that  the  cause  of  action  is  not  joint  but  several,  the  right  to 
set  up  such  defense  by  answer  is  not  waived  by  failure  to  demur. 
Masters  v.  Freeman,  17  0.  S.  323. 

Objection  to  the  legal  capacity  of  a  married  woman  to  sue  alone, 
and  to  defect  of  parties,  is  waived  by  failure  to  demur  or  answer. 
Hoop  V.  Plummer,  14  O.  S.  448. 

Where  it  appears  on  the  face  of  the  record  that  the  court  has  no 
jurisdiction  of  the  subject-matter,  the  failure  to  set  up  the  want  of 
jurisdiction  by  plea  is  no  waiver  of  the  objection.  Steamboat  Gen. 
Buell  V.  Long,  18  O.  S.  521. 

The  court  may  acquire  jurisdiction  of  the  parties  by  their  consent, 
but  not  of  the  subject-matter.  GiUian  v.  Sellers,  2  O.  S.  223  ;  Dayton 
W.  R.  Co.  V.  Marshall,  11  O.  S.  497,  501 ;  Thompson  v.  Steamboat 
MoHon,  2  O.  S.  26  ;  Evans  v.  Iks,  7  O.  S.  233 ;  Rohn  v.' Dunbar,  13 
O.  S.  572. 

This  section  by  analogy  applies  to  proceedings  in  error,  so  that  if  no 
objection  be  taken  on  account  of  defect  of  parties,  the  defendant  waives 
the  same.      Cairness  v.  Knight,  17  O.  S.  68. 

The  objection  that  a  petition  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  may  be  taken  advantage  of  at  any  time  before 
final  judgment  in  error;  but  if  such  objection  has  not  been  made  prior 
to  the  time  of  filing  the  petition  in  error,  it  should  in  some  form  appear 
ou  the  record  of  the  reviewing  court  before  the  case  is  heard.  Youngs- 
tmvii  V.  3Ioore,  30  O.  S.  133. 

See  note  to  5114.     Dunlapv.  Robinson,  12  O.  S.  530. 

When  several  petitions  may  be  filed.  Sec.  5065.  When  a  demurrer  is 
sustained  on  the  ground  of  misjoinder  of  several  causes  of  action  in  a 
petition  or  answer,  the  court,  on  motion  of  the  party  who  filed  the 
pleading,  shall  allow  him,  with  or  without  costs,  in  its  discretion,  to 
file  several  petitions,  each  including  such  of  the  causes  of  action  as 
might  have  been  joined  ;  and  an  action  shall  be  docketed  for  each  of 
the  petitions,  and  the  same  shall  be  proceeded  in  without  further 
service. 

Demurrer  to  part  and  answer  to  part.  Sec.  5066.  The  defendant  may 
demur  to  one  or  more  of  the  several  causes  of  action  stated  in  the  peti- 
tion, and  answer  as  to  the  residue. 

(a)  A  party  can  not  demur  and  answer  to  the  same  cause  of  action 
or  reply  and  denaur  to  the  same  defense  at  the  same  time.  The  court 
will,  in  such  case,  compel  him  to  elect  between  them;  Davis  v.  Hines, 
6  O.  S.  473;  Penn.  &  0.  Cand  Co.  v.  Webb,  9  O.  136;  Stocking  y. 
Burnett,  10  O.  137. 
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Demurrer  to  reply.  Sec.  5067.  The  defendant  may  also  demur  to 
the  reply,  or  to  a  teparate  traveme  or  avoidance  contained  in  the  reply, 
of  a  defense  or  counterclaim,  on  the  ground  that  it  is  insufficient  in 
law,  upon  its  face. 

(a)  A  judgment  will  not  be  reversed  for  error  in  sustaining  a  de- 
murrer to  the  reply  when  the  plaintiff*,  on  leave,  files  an  amended  re- 
ply, presenting,  in  addition  to  others,  the  same  issues,  and  the  case 
proceeds  to  trial  and  final  judgment  upon  the  issues  thus  presented. 
Sagey.  SZrufe,  23  O.  S.  1. 

Where  a  reply,  which  sets  up  new  matter  sufficient  in  law  to  avoid 
the  defense,  is,  on  demurrer,  erroneously  held  insufficient,  and  the  case 
is  finally  disposed  of  by  a  finding  against  the  plaintifi*on  issues  of  fact 
under  which  the  special  matter  in  the  reply  is  not  available  to  the 
plaintiff*,  the  error  of  the  court  in  sustaining  the  demurrer  constitutes 
a  good  ground  for  reversing  the  final  judgment  and  awarding  a  new 
trial,  unless  the  record  shows  such  error  to  have  been  otherwise  waived. 
Knox  Co.  Batik  v.  IJoyd,  18  O.  S.  353. 

A  failure  to  demur  to  a  reply  that  does  not  contain  matter  sufficient 
to  avoid  a  defense  set  up  in  the  answer,  is  not  a  waiver  of  the  right 
to  object  to  the  sufficiency  of  the  reply,  and  will  ni>t  aff*ect  the  judg- 
ment proper  to  be  rendered  independently  of  such  reply.  Brmcn  v. 
Kroh,  31  O.  S.  492. 

Ptaintiff  may  demur  to  annoer,  etc.  Sec.  6068.  The  plaintiff*  may  de- 
mur to  a  counterclaim,  set-off*,  or  defense  consisting  of  new  matter 
contained  in  the  answer,  on  the  ground  that  it  is  insufficient  in  law,  on 
its  face. 

(a)  Where,  in  an  answer  to  a  petition  seeking  equitable  relief,  the 
defendant  sets  up  a  partial  but  not  complete  bar,  it  is  not  demurrable. 
Petblf*  v.  Immiuger,  l8  O.  S.  490. 

An  answer  denying  all  material  allegations  in  a  petition  is  good  on 
demurrer.  Lewis  y.  Coulter,  10  O.  S.  451.  But  not  good  on  motion 
to  make  more  definite  and  certain. 

Where,  in  an  answer  to  a  suit  by  a  widow  for  her  distributive  share 
of  the  estate,  an  answer  is  interi»scd  that  she  is  barreil  by  a  post- 
tiiiptial  agreement,  such  answer  is  insufficient,  on  demurrer,  unless  it 
contain  the  averment  that  the  pnivision  made  for  her  was  fair,  rea8<m> 
able,  and  equitable.     ^^Uler  v.  SCdUr,  16  O.  S.  527. 

The  proper  measure  of  damages  will  be  ascertained  upon  inquiry  of 
damage*  without  answer;  and  an  answer  which  makes  no  other  defense 
is  insufficient  on  demurrer.     QUI  v.  SelU,  17  0.  S.  195. 
22 
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The  objection  to  the  sufficiency  of  an  answer  shouM  be  taken  by 
demurrer,  and  not  by  motion.     Finch  v.  Finch,  10  O.  S.  501. 

A  general  demurrer  to  an  answer  which  contains  new  matter,  and  a 
specific  denial  of  certain  allegations  in  the  petition,  should  be  over- 
ruled if  the  allegations  denied  are  material  to  the  plaintiff's  right  of 
action.  M.  C,  etc.,  Co.  v.  Hall,  26  O.  S.  310.  (In  such  case,  a  motion 
to  strike  out  the  new  matter  would  seem  to  be  the  proper  mode  of  ob- 
jecting to  its  sufficiency.) 

The  plaintiff  can  not,  without  leave  of  court,  dismiss  his  actioit 
without  prejudice  after  his  demurrer  to  the  answer  has  been  overruled. 
It  is  a  final  submission,  unless  leave  is  obtained  to  reply  or  amende 
Beaumont  v.  Herrick,  2-1:  O.  S.  445.     See  section  5314. 

Judgment  will  not  be  reversed  for  error  in  refusing  leave  to  reply 
after  demurrer  to  the  answer  is  overruled.  It  is  a  final  submission, 
unless  leave  is  obtained  to  reply  or  amend.     Id. 

Judgment  will  not  be  reversed  for  error  in  sustaining  a  demurrer  to 
an  answer,  where  all  the  averments  in  it  were  contained  in  an  amended 
answer,  on  which  issue  was  taken.  Davis  v.  Gray,  17  O.  S.  330, 
336. 

In  what  cases  defendant  entitled  to  admissions  in  the  petition  to 
sustain  his  answer  against  a  general  demurrer.  Gehliart  v.  Sorrels,  9 
O.  S.  461. 

A  general  demurrer  to  each  of  tlie  numbered  jjaragraphs  in  an  answer 
is  not  well  taken,  where  the  answer  as  a  whole  shows  a  valid  defense. 
Everett  v.  Waymire,  30  O.  ».  308;  H.  &  H.  E.  Go.  v.  G.  H.  &.  D.  R. 
Go.,  29  O.  S.  341. 

Upon  a  general  demurrer  to  an  answer  containing  several  distinct 
grounds  of  defense,  the  demurrer  may  be  overruled  if  any  defense  is 
sufficient  to  bar  the  action.  Shroyer  v.  JRichmond,  16  O.  S.  455. 
(The  demurrer  should  be  to  each  defense  separately.) 

A  general  demurrer  to  an  answer  for  want  of  facts  sufficient  to  con- 
stitute a  valid  defense  will  be  overruled  when  the  facts  in  the  answer, 
if  we/?  stated,  would  constitute  a  sufficient  defense.  Everett  y.  Way- 
mire, 30  O.  S.  308. 

Causes  of  demurrer  to  answer,  etc.,  demanding  relief.  Sec.  5069.  The 
plaintiff  may  also  demur  to  a  counterclaim  or  set-off,  upon  which  the 
defendant  demands  an  affirmative  judgment,  when  it  appears  on  its 
face  either :  1 .  That  the  court  has  no  j  urisdiction  of  the  subject  thereof. 
2.  That  the  defendant  has  not  legal  capacity  to  recover  upon  the 
same.  3.  That  there  is  another  action  pending  between  the  same 
parties,  for  the  same  cause.     4.  That  the  counterclaim  is  not  of  the 
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liaracter  specified  in  section  5072.     3.  That  the  counterclaim  or  set- 
ti  does  not  ftate  facts  sufficient  to  entitle  the  defendant  t<>  the  relief 

demanded.     (Tho  cross-petition  mentioned  in  clause  3,  section  5059,  'a 

obviously  within  this  section.) 

ANSWER  AND   CROSS-PETITION. 

Witiii  the  ansvoer  must  contain.  Sec.  5070.  The  answer  shall  contain : 
1.  A  general  or  specific  denial  of  each  material  allegation  of  the  peti- 
tion controverted  by  the  defendant.  2.  A  statement  of  any  new  matter 
cou.xtituting  a  defense,  counterclaim,  or  set-off,  in  ordinary  and  con- 
cise lun<:uagc. 

(a)  This  section  only  requires  that  the  answer  .^hall  contain  a 
"denial"  of  the  allegations  that  are  "controverted;"  and  where 
there  is  any  new  matter,  a  statement  of  it.  It  was  never  intended  to 
include  a  ca.se  where  the  defendant,  admitting  the  case  stated  in  the 
petition,  demands  affirmative  relief  by  way  of  cross-petition.  Brad- 
ford V-  Atidrew*,  20  O.  S.  208,  221. 

There  are  three  kinds  of  defense  which  may  be  set  up  in  the  answer : 
1.  Matters  which,  by  the  common  law,  were  usually  pleaded  in  bar  of 
the  action.  2.  Counterclaim.  3.  Set-off.  Although  an  answer  may 
be  so  unskillfully  drawn  as  not  to  distinguish  between  the  three,  yet 
if  the  facta  stated  show  a  defense  under  either,  the  court  will  not  per- 
mit the  defendant  to  be  prejudiced  by  such  failure.  Hill  v.  Butler,  6 
O.  S.  207,  216. 

An  answer  denying  all  material  allegations  in  the  petition,  though 
good  on  demurrer,  is  not  sufficiently  certain  and  sjHJcific.  The  <le- 
fendant,  on  motion,  will  be  require<l  to  make  it  more  certain  and 
specific.     Lewi*  v.  Coulter,  10  O.  S.  451. 

Where  the  denial  is  general,  it  should  not  be  simply  of  "all,"  but 
of  "each  and  all,"  or  "  each  and  every  "of  the  allegations  referred 
to.     Id. 

In  order  to  put  the  plaintiff  on  proof  of  a  material  averment  in  hia 
petition,  the  defendant  must,  in  some  form,  deny  its  truth.  Hence, 
when  the  answer  to  such  averment  is  merely  "  these  defendants  do 
not  admit,"  etc.,  the  plaintiff  cau  not  be  required  to  offer  proof  in  re- 
gard to  it  Bomberger  v.  Turner,  13  O.  S.  263.  (In  the  case  of  an 
execut4tr,  administrator,  trustee,  or  of  a  person  who  can  not  be  taken 
to  have  had  knowledge  of  the  fact,  and  such  knowledge  is  specially 
in  the  powewion  of  ^he  opposite  party,  the  an.«wer  may  aver  that  the 
defendant  has  not  the  means  of  forming  a  belief  as  to  the  truth  or  un- 
truth of  such  allegation,  tho  means  of  knowledge  being  in  the  plaintiff, 
and  the  same  is  for  such  reasons  denie<l.     This  will  put  the  plaintiff 
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upon  proof  of  such  allegation.)  To  authorize  the  denial  of  an  allegac 
tion  in  the  petition,  a  want  of  belief  is  sufficient,  and  it  is  not  im- 
proper to  accompany  tlie  denial  with  a  statement  that  the  party  mak- 
ing it  has  no  knowledge  or  information  on  which  to  form  a  belief. 
State  y.  Hancock  Co.,  11  O.  S.  183. 

An  objection  to  the  form  in  which  the  denial  of  an  allegation  in  a 
pleading  is  made,  ought,  properly,  to  be  taken  by  motion.  Treadwell 
V.  Commissioners,  etc.,  11  O.  S.  187. 

If  a  party  having  a  defense  which  be  might  make,  omits  to  do  so, 
he  waives  it.  Hitea  v.  Irwin,  13  O.  S.  283 :;  Ewing  v.  McNainj,  20 
O.  S.  315 ;   Gov.  &  Gin.  B.  Co.  v.  Sargent,  27  O.  S.  233. 

But  this  does  not  affect  rights  arising  out  of  set-off  or  counterclaim. 
Swenson  v.  Cresop,  28  O.  S.  668. 

The  "offer  to  compromise  "  provided  for  in  section  5140,  and  the 
"offer  to  confess  judgment"  provided  for  in  section  5141,  can  not 
properly  be  made  in  the  answer  in  an  action.  Armstrong  v.  Spears,  18 
O.  S.  373. 

May  contain  different  defenses,  counterclaims,  and  set-offs.  Sec.  5071. 
The  defendant  may  set  forth  in  his  answer  as  many  grounds  of  de- 
fense, counterclaim,  and  set-off  as  he  has,  whether  they  are  such  as 
have  been  heretofore  denominated  legal  or  equitable,  or  both ;  he  may 
claim  therein  relief  touching  the  matters  in  question  in  the  petition 
against  the  plaintiff,  or  against  other  defendants  in  the  same  action; 
and  each  must  be  separately  stated  and  numbered,  and  they  must  re- 
fer in  intelligible  manner  to  the  causes  of  action  which  they  are  in- 
tended to  answer. 

(a)  There  is  no  limitation  against  the  right  to  set  forth  as  many 
grounds  of  defense  as  the  defendant  may  have,  except  the  implied 
limitation  contained  ia  the  requirement  that  pleadings  shall  be  verified 
by  oath.      Citizens'  Bh.  v.  Closson,  29  O.  S.  78. 

An  answer,  however  uuskillfully  and  inartificially  drawn,  which  con- 
tains the  necessary  facts  to  warrant  affirmative  relief,  will  be  treated 
as  a  counterclaim,  and  such  relief  awarded.  Wiswell  v.  First  Qm. 
Church,  14  O.  S.  31, 

The  answer  of  a  defendant  may  be  treated  as  a  cross-petition,  and 
the  proper  relief  granted  under  it,  if,  in  substance,  it  contains  the  ele- 
ments and  is  in  the  nature  of  such  petition.  Klonne  v,  Bradstreet,  7  O. 
S.  322. 

To  entitle  the  defendant  to  set  up  in  his  answer  a  claim  for  relief,  by 
way  of  cross-petition,  it  is  not  necessary  that  the  answer  should  contain 
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a  denial  of  the  allegations  of  the  petition,  or  a  statement  of  new  mat- 
ter.    Bradford  v.  Andreim,  20  O.  S.  208. 

A  counterclaim  can  not  be  allowed  to  one  of  several  defendants, 
against  the  plaintiff,  when  it  appears  that  another  of  the  same  defend- 
anU  is  primarily  liable  for  the  claim  demanded.  Ernst  v.  Kuttkle,  5 
O.  8.  520. 

Where,  upon  motion  of  a  defendant,  additional  parties  are  brought 
in  as  defendants,  it  is  error  to  grant  relief  against  them  on  d^ault  in 
favor  of  the  defendant  making  the  motion,  in  the  absence  of  a  cro8»> 
fietition  asking  relief.     Com.  Bk.  v.  Buckingham,  12  O.  S.  402. 

Where  the  answer  to  a  petition  seeking  equitable  relief  sets  up  mat- 
ter modifying  the  plaintiff's  right  to  relief,  or  entitling  respondent  to 
any  counter  relief  which  he  asks,  a  demurrer  to  such  answer  will  be 
overruled,  although  the  answer  contains  no  complete  bar  to  the  action. 
Peebles  v.  iMminger,  18  O.  S.  490. 

A  defendant  sued  upon  a  promissory  note  may  set  up,  by  way  of 
counterclaim,  over-payments  and  usurious  consideration.  Wed  v.  3Ied- 
doek,  16  O.  S.  418. 

The  right  of  a  defendant  to  reduce,  by  way  of  recoupment,  the 
damages  sought  to  be  recovered  by  the  plaintiflT,  is  sanctioned  by  the 
Code,  which  provides  for  its  exercise  by  way  of  counterclaim.  Upton 
v.  Julian,  7  O.  8.  95,  98. 

In  a  suit  by  a  mortgagee  against  his  mortgagor  to  obtain  a  sale  of 
the  mortgaged  premises,  the  mortgage  being  given  to  secure  the  pay- 
ment of  the  purchase-money,  the  mortgagor  may  set  up,  as  a  defense, 
a  counterclaim  for  damages  for  fraud  practiced  by  the  mortgagee  in  the 
sale.  Allen  v.  Shackleton,  15  O.  S.  145;  Pierce  v.  Tierdeh,  40  O. 
S.  344. 

In  a  suit  upon  a  contract,  a  certain  state  of  facts  may,  at  the  same 
time,  constitute  a  defense  to  the  action,  and  be  a  proper  ground  of 
counterclaim,     /xih.  Man.  Co.  v.  Colgate,  12  O.  8.  344. 

.\  plaintiff  who,  without  objection,  takes  issue  upon  an  answer  set- 
ting up  a  cr<>ss-<lcmand  in  the  nature  of  a  counterclaim,  waives  the 
question  whether  such  cross  demand  was  the  proper  subject  of  a 
c«iunterclaim.     Fitzgerald  v.  Oro«8,  30  O.  8.  444. 

A  liefcndnnt  in  error  may  file  a  cmss-petition  in  error  asking  a  re- 
versMil  of  the  judgment  for  errorw  prejudicial  to  him.  Shinkle  v.  Firtt 
St:t.  Bk.,  22  O.  S.  51 G ;  McEwing  v.  Jamu,  and  Poxoen  v.  Armdrong^ 
3G  O.  8.  152,  357 ;  FanninQ  v.  Im.  Co..  37  O.  8.  344;  WiiU  v.  Lock- 
wood,  39  O.  8.  141. 

What  a  cotuUerclaim.  is.     Skc.  5072.  The  counterclaim  mentioned  in 


342  CODE  PRACTICE  AND  PRECEDENTS. 

the  preceding  section  must  be  one  existing  in  favor  of  a  defendant, 
and  against  a  plaintiff,  between  whom  a  several  judgment  might  be 
had  in  the  action,  and  arising  out  of  the  contract  or  transaction  set  forth 
in  the  petition  as  the  foundation  of  the  plaintiff's  claim,  or  connected 
vritli  the  subject  of  the  action. 

(a)  A  counterclaim  must  contain  facts  recognized  by  courts  of  law 
or  equity  as  constituting  an  existing  cause  of  action,  and  which  would 
have  entitled  the  defendant  to  a  judgment  or  decree  in  a  separate  ac- 
tion.    Hill  V.  Butler,  6  O.  S.  207. 

An  action  in  which  a  counterclaim  is  presented  may,  for  certain  pur- 
poses, be  treated  as  two  actions.  One  branch  of  the  case  being  dis- 
posed of,  the  other  may  remain  upon  the  docket,  or  be  remanded,  as 
the  case  may  be,  for  final  adjudication.  3Iassie  v.  Stanford,  17  O.  S. 
596 ;  Morgan  v.  Spangler,  20  O.  S.  38,  56. 

A  plaintiff,  after  an  answer  has  been  filed,  amounting  to  a  counter- 
claim, can  not  dismiss  the  action  so  as  to  affect  the  pendency  of  such 
counterclaim.      Wiswell  v.  First  Con.  Church,  14  0.  S.  31. 

An  answer  in  which  the  allegations  do  not  entitle  the  defendant 
to  affirmative  relief  does  not  present  a  counterclaim  which  the  de- 
fendant has  a  right  to  have  tried  after  the  plaintiff's  cause  of  action 
has  been  dismissed  without  prejudice.  Quebec  Bank  v.  Weyand,  30  O. 
8.  126. 

Though  a  contract  be  joint  for  the  delivery  of  several  articles,  if,  on 
delivery  of  part,  the  purchaser  execute  to  the  seller  a  negotiable  note 
therefor,  which  is  indorsed  to  a  third  person  for  value  before  due, 
the  purchaser,  in  an  action  on  the  note,  can  not  set  up  a  breach  of 
the  contract  for  the  non-delivery  of  the  remaining  articles,  although 
the  indorsee  had  notice  of  the  breach  when  he  received  the  note. 
Loomis  V.  Eagle  Bank,  10  O.  S.  327. 

A  judgment  will  not  be  reversed  where  the  court  fails  to  give  nom- 
inal damages  on  a  counterclaim,  if  such  omission  did  not  affect  the 
costs,  or  other  rights  of  the  defendants.  Hill  v.  Butler,  6  O.  S.  207 ; 
Smith  v.  Weed  Sewing  Mach.  Co. ,  26  O.  S.  562  ;  Chambers  v.  Frazier, 
29  O.  S.  862. 

The  jury  should,  in  assessing  damages  on  the  counterclaim,  deduct 
the  amount  admitted  to  be  due  to  the  plaintiff;  in  such  case  the 
verdict  ought  to  show  this,  and  if  the  deduction  is  not  made  by  the 
jury,  it  will  be  made  by  the  court  in  rendering  judgment.  Brainard 
V.  Lane,  26  O.  S.  632. ' 

As  to  the  doctrine  giving  the  right  of  recoupment.  Steamboat  Welh- 
viUe  V.  Ge'me,  3  O.  S.  333 ;  Timmons  v.  Dunn,  4  O.  S.  680 ;  WestfaU 
v.  Dungan,  14  O.  S.  276. 
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Ij  eounterdaitn  or  aet-<^  not  set  up  eoda  in  action  upon  U  not  recoverable. 
Sec.  5073.  If  a  defeudaut  omit  to  set  up  a  counterclaim  or  set- 
off, he  can  not  recover  co:$ts  against  the  plaintiff  in  any  subsequent  ac- 
tiou  thereon  ;  but  this  section  shall  not  apply  to  causes  of  action  which 
are  stricken  out  of  or  withdrawn  from  the  answer,  as  provided  in  sec- 
tions 5074  and  5089. 

(a)  This  section  does  not  apply  where  the  plaintiff  confes-^es  a  judg- 
ment in  an  action  brought  again!>t  him  before  u  justice  of  the  |X'ace, 
anil  without  insisting  therein  a  counterclaim  or  set-off,  afterward 
brings  an  action  therefor.     Black  v.  Chener,  12  O.  8.  621. 

New  pony  to  he  made  if  neeeinary.  Sec.  5074.  When  it  appears 
that  a  new  party  is  necessary  to  a  final  decision  upon  the  counter- 
claim, the  court  may  either  permit  the  new  party  to  be  made  by  a 
summons  to  answer  the  counterclaim,  or  may  direct  the  counterclaim 
to  be  stricken  out  of  the  answer,  and  made  the  subject  of  a  separate 
action. 

(a)  Where  a  creditor  levied  on  personal  property,  and  a  mortgagee 
thereof  replevied  it  from  the  officer,  such  creditor  may  be  made  a 
party  even  in  the  District  Court,  and  set  up  and  enforce  his  interest  by 
way  of  c«)unterclaim.     Morgan  v.  Spangler,  20  O.  S.  38. 

What  a  set  off  i*.  Sec.  5075.  A  set-off  can  only  be  pleaded  in  an 
action  founded  on  contract,  and  must  be  a  cause  of  action  arising  up<m 
contract,  or  ascertained  by  the  decision  of  a  court. 

(a)  In  an  action  on  a  joint  debt  against  principal  and  surety,  u  de- 
mand due  from  the  plaintiff  to  the  principal  may  \ye  set  off  against  the 
cUim  of  the  plaintiff.      Wagner  v.  Stocking,  22  O.  S.  297. 

The  G)de  does  not  pn>vide  what  is  a  projier  n)atter  of  legal  or 
equitable  setoff,  but  this,  so  far  as  it  relates  to  the  mutuality  of 
claims,  is  determined  by  rules  recognized  by  the  courts  of  this  country 
and  of  that  from  which  the  principles  of  our  jurisprudence  are  de- 
rived, subject  to  their  constructive  modification  by  other  provisions  of 
the  Code.     76.  300. 

A  set^iff  does  not  extend  to  claims  purchased  conditionally  for  the 
purpose  of  using  them  a^  a  set-off,  and  with  the  agreement  to  return 
them  to  the  seller,  if  they  are  not  u^<i.  Straiu  v.  Eagle  Int.  Cb.,  5 
O.  S.  59. 

One  judgment  tnay  be  set-off  against  another,  between  the  same 
parties,  ^nd  due  in  the  same  right,  on  motion,  but  this  is  not  the  roost 
proper  mode  where  there  i^  any  uncertainty  as  to  the  rights  of  the 
parties.      Holmes  v.  Robinaon,  4  O.  90. 


344  CODE  PRACTICE  AND  PRECEDENTS. 

The  general  rule  in  equity,  as  at  law,  is,  that  joint  debts  can  not  be 
set  off  against  separate  debts,  unless  there  be  some  special  equity  justi- 
fying it.  Second  National  Bank  v.  Hemingray,  34  O.  S.  381 ;  Miller  v. 
Fhrer,  19  O.  S.  356,  361. 

If  there  are  such  equities,  the  bankruptcy  of  the  party  against 
whom  they  exist  is  sufficient  ground  for  the  allowance  of  the  set-off 
against  notes  not  due  at  the  time  of  the  assignment.  Second  National 
Bank  v.  Hemingray,  34  O.  S.  381. 

In  a  civil  action  by  the  state,  a  defendant  may  set  off  a  debt  due  to 
him  from  the  state,  but  no  judgment  can  be  rendered  against  the  state 
for  any  balance  which  may  be  due.     State  v.  Franklin  Bank,  10  O.  91. 

Where  a  defendant  neglects  to  prove  his  set-off  in  a  court  of  law,  he 
can  not,  as  a  general  rule,  have  the  same  set-off  in  chancery.  Allen 
V.  MediU,  14  O.  445. 

The  right  of  set-off  exists,  under  the  Code,  against  the  persons  who 
are  the  equitable  owners  of  the  demand  in  suit.  Miller  v.  Florer,  15 
O.  S.  148. 

The  right  of  set-off  in  an  action  is  governed  by  the  law  of  the  place 
where  the  action  is  brought.  Second  Naiimval  Bank  v.  Hemingray,  31 
O.  S.  168. 

If  the  items  of  an  account  have  been  merged  in  a  judgment,  they. 
are  not  the  subject  of  set-off,  even  though  the  suit  thereon  was  brought 
and  judgment  recovered,  after  such  cause  was  pending.  Smiley  v. 
Dewey  17  O.  156. 

There  can  be  no  set-off  of  demands  upon  the  assignor  acquired  after 
notice  of  the  assignment.  Pancoast  v.  Buffin,  1  O.  381 ;  Weakly  v. 
HaU,  13  O.  174;  FoUett  v.  Buyer,  4  O.  S.  586. 

A  set-off  may  be  pleaded  in  an  action  brought  by  a  receiver  of  an 
insolvent  national  bank.     Hade  v.  McVay,  31  O.  S.  231. 

The  cause  '  f  action  authorized  by  section  30  of  the  national  bank- 
ing act  of  1864,  to  recover  from  the  bank  twice  the  amount  of  usuri- 
ous interest  paid,  does  not  arise  upon  contract  within  the  meaning  of 
this  section,  and,  therefore,  is  not  available  as  a  set-off.     Id. 

The  claim  on  which  the  original  action  was  brought  can  not  be  made- 
an  available  set-off  in  an  action  on  a  restitution  bond  executed  in  pur- 
suance of  section  6722,  by  dismissing  the  original  action,  or  otherwise. 
Bickett  V.  Gamer,  31  O.  S.  28. 

The  assignment  of  a  non-negotiable  demand  arising  upon  contract, 
before  due,  defeats  a  set-off  by  the  debtor  of  an  independent  cross-de- 
mand, on  which  no  right  of  action  had  accrued  at  the  time  of  the  as- 
signment.    Fuller  V.  Steiglitz,  27  O.  S.  355. 

Where  the  claim  is  on  a  usurious  note,  and  the  defense  is  usury,  with. 
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A  counterclaim  for  overpayment  by  mis^take,  the  plaintiff  can  not  prove, 
by  way  of  set-oil',  that  the  defendant  is  indebted  to  him  on  distinct 
transactions.  Wat  v.  Meddock,  16  O.  8.  417.  (He  should  have  in- 
cluded such  set-off  as  a  cause  of  action  in  his  petition.) 

Where  claims  are  presented  by  the  reply,  and  offered  in  evidence  on 
the  trial,  entirely  distinct  and  foreign  to  the  subject-mutter  of  the 
issues  made  by  the  petition,  answer,  and  counterclaim,  it  is  proper  to 
reject  them  without  prejudice  to  a  future  action.     Id. 

In  an  action  upon  a  contract,  a  defendant  may  set-off  a  bond  or  note 
not  made  negotiable.     Beedey  v.  Crawford,  19  O.  126. 

Where  oue  of  two  partners  assigns  to  the  other  a  book  account  be- 
longing to  the  partnership,  and  afterward,  as  surviving  partner,  prose- 
cutes a  suit  U{x>n  the  same  account,  the  defendant,  having  at  the  time 
of  the  assignment  an  individual  account  against  the  assignee,  may  set 
off  such  account  against  the  demand  of  the  plaintiff.     Id. 

Where  A.  obtains  credit  from  B.,  upon  an  agreement  to  pay  and 
take  up  certain  notes,  made  by  B.,  indorsed  by  A.,  and  held  by  other 
parties,  A.  can  not,  in  an  action  by  B,  for  the  value  of  the  goods  for 
which  credit  was  given,  set  off  the  liability  upon  the  notes,  which  were 
then  due  and  unpaid,  or  urge  it  as  a  defense  against  the  action.  Ckl- 
vm  v.  Carter,  4  O.  354. 

Where,  upon  an  adjustrnent  of  partnership  transactions  between  three 
partners,  two  of  the  partners  are  creditors  of  the  third,  a  set-off  will 
be  allowed  of  such  credits  against  a  joint  debt  due  from  the  same  two 
partners  to  the  third.     Sarchei  v.  Sarchet,  2  O.  320. 

After  the  death  of  an  ostensible  partner,  a  surviving  dormant  part- 
ner may  sue  alone  upon  a  partnership  contract.  In  such  action,  the 
defendant,  it  seems,  piay  set  off  a  debt  due  from  the  firm.  Beach  v. 
Hayward,  10  O.  455. 

In  a  suit  by  an  administrator  wyton  a  claim  of  the  intestate,  the  de- 
fendant may  set  off  any  demand  of  Ids  against  the  iutestate.  Granger 
V.  (imrujer,  6  O.  35. 

A  jKirty  receiving  property,  part  of  the  assets  of  the  estate,  can  not, 
when  sued  for  it,  set  off  a  debt  due  to  him  from  the  estate.  McDonald 
V.  Black,  20  O.  185. 

Where  the  proportion  of  the  land  tax  due  to  the  county  has  not 
l)een  paid,  the  collector,  in  an  action  on  his  official  l)ond,  can  not  set 
of!  county  orders  againi<t  the  claim.     Byer*  v.  i^tatf,  2  O.  106. 

The  maker  of  a  ne^^otiablc  note  to  a  banker,  which  was  indorsed  by 
the  banker,  before  due  for  a  valuable  consideration,  to  one  wiio  knew 
that  the  maker  held  an  assignment  of  the  account  of  a  dep^tsitor  at  the 
bank  for  money  deposited,  could  not,  in  an  action  against  him  on  the 
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note  by  the  indorsee,  set  off  the  account.  Stanhery  v.  Smythe,  13  O. 
S.  495.' 

In  an  action  founded  on  contract,  the  defendant  may  by  answer  set 
up  as  a  set-off  any  cause  of  action  he  may  have  against  the  plaintiff, 
arising  upon  contract,  whether  the  same  be  a  liquidated  demand  or 
for  unliquidated  damages.     Needlmm  v.  Pratt,  40  O.  S.  186. 

(Prior  to  the  Code,  the  statute  defining  set-off  and  the  classes  of 
claims  included  in  the  term,  added  the  words  "  or  other  liquidated  de- 
mand," and  under  that  statute  a  set-off  could  not  be  an  unliquidated 
claim  for  damages  arising  upon  contract.) 

When  new  paHy  made  in  case  of  set-off.  Sec.  5076.  If  a  new  party 
be  necessary  to  a  final  decision  upon  the  set-off,  the  court  shall  permit 
the  new  party  to  be  made,  if,  owing  to  the  insolvency  or  non-residence 
of  the  plaintiff,  or  other  cause,  the  defendant  will  be  in  danirer  of  los- 
ing his  claim  unless  jiermitted  to  use  it  as  a  set-off". 

JVJicn  Gross-demands  are  to  he  deemed  compensated,  thvugh  assigned,  etc. 
Sec.  5077.  When  cross-demands  have  existed  between  persons,  under 
such  circumstances  that  if  one  had  brought  an  action  against  the  other 
a  counterclaim  or  set  off  could  have  been  set  up,  neither  can  be  deprived 
of  the  benefit  thereof  by  assignment  by  the  other,  or  by  his  death,  but  the 
two  demands  must  be  deemed  compensated,  so  far  as  they  equal  each  other. 

What  answer  of  guurdian,  etc. ,  to  contain.  Sec.  5078.  The  guardian 
of  an  infant,  or  of  a  person  of  unsound  mind,  or  an  attorney  for  a 
person  in  prison,  shall  deny  in  the  answer  all  material  allegations  of 
the  petition  prejudicial  to  such  defendant. 

(a)  Where  tiic  answer  does  not  in  express  terms  deny  the  allegations 
of  the  petition,  but  the  record  shows  that  it  was  so  regarded  by  the 
court,  and  the  plaintiff  was  required  to  prove  the  allegations  of  the 
petition,  a  judgment  rendered  against  such  defendant  can  not  be 
reversed  on  error  for  want  of  such  express  denial.  Randall  v.  Turner, 
17  O.  S.  262. 

The  answer  of  the  guardian  ad  litem  alleging  his  ignorance  of  the 
matters  contained  in  the  petition,  and  praying  that  the  rights  of  liis 
ward  may  be  protected,  has  the  effect  of  a  general  denial,  and  re- 
quires proof  of  all  the  material  averments  of  the  petition.  Wood  v. 
Butler,  23  O.  S.  520. 

Where  the  answer  of  the  guardian  admits  the  bill  to  be  true,  the 
complainant  must  prove  its  allegations,  with  the  same  strictness  as 
if  the  answer  had  interposed  a  direct  and  positive  denial.  Long  v. 
Mulford,  17  O.  S.  484,  503;  Masde  v.  Donaldson,  8  O.  377.  And  see 
section  5003  and  note. 
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REPLY. 

Reply,  in  ^chat  eaaeg  to  be  filed,  and  wfuit  to  contain.  Sec.  5079.  When 
the  answer  contains  new  matter,  the  plaintiff  may  reply  to  such  new 
matter,  denying  generally  or  specifically  each  allegation  controverted 
liy  him  ;  and  he  may  also  allege,  in  onlinary  and  concise  language,  any 
mw  matter,  not  incotnisteiit  with  the  petition,  constituting  an  answer  to 
such  new  mnttcrin  thp  answer. 

(a)  A  plaintiff  can  recover  only  on  the  causes  of  action  stated  in 
his  petition.  It  is  not  the  province  of  a  reply  to  introduce  new  causes 
of  action.  Thi.s  can  be  done  only  by  amendment  of  the  petition. 
Durbin  V.  Fid:,  16  O.  S.  533. 

An  answer  denying  that  the  defendant  committed  the  act  set  forth 
in  the  jx^titiun,  and  alleging  it  wan  committed  by  a  third  person,  is 
merely,  in  legal  effect,  a  denial,  and  requires  no  reply.  Hoffman  v. 
Oonlmi,  15  0.  S.  211. 

Where  the  eflect  of  the  allegation  in  an  answer  is  mere  denial  of  the 
averments  in  the  petition,  such  allegations  can  not  be  regarded  as  new 
matter  which  will  be  t&ken  as  true,  unless  controverted  by  reply.  Day- 
Ion  Ins.  Co.  V.  KeUy,  24  O.  S.  345. 

Fact<»,  stated  in  an  answer,  which  could  have  been  given  in  evi- 
dence under  a  tleuial  of  the  averments  in  the  i)etiti(m,  do  not  consti- 
tute new  matter  requiring  a  reply.  Oorry  v.  Campbell,  25  O.  S.  134 ; 
SimmoM  v.  Green,  35  O.  S.  104;  Fanning  v.  In».  Co.,  37  0.  S.  344; 
LoveU  V.   Waitwmih,  39  O.  S.  614. 

Sote. — In  answering  and  replyini;,  the  averments  sbnuld  be  by  denial  of  con- 
troverted allegations,  or  the  statement  of  nuw  matter  by  way  of  avoidance,  i.e., 
by  stating  something  in  addition  to  what  is  allegt-d  in  the  pleadini;,  which  will 
avoid  its  legal  effect.  But  it  is  not  good  pleading;  if  the  opposite  party  has  al- 
leged his  cause  uf  action,  or  new  matter  in  defenste,  incorrectly,  to  state  the  facts 
in  relation  to  the  transaction ;  for  the  party  by  so  doing  may  be  in  danger  of 
having  judgment  rendered  against  him  upon  the  transaction  as  he  has  alleged 
it.  If  not  truly  stated,  a  denial  is  what  is  requiiite  and  suffiuiont;  fi>r  example, 
if  a  plaintiff  su«»  U|x>n  a  contract,  stating  iU  terms,  and  the  actual  contract  is 
not  correctly  statud,  the  answer  should  deny  \\  .uul  the  answer  will  l>e  sustaintnl 
by  priving  the  actunl  contract.  By  setting  out  in  the  answer  the  real  contract 
and  f)«cts  making  a  defense  under  it,  the  plaiiitif/,  in  his  reply,  may  deny  tha»o 
fact>,  Mi)d  if  his  denial  be  established,  may  lake  judgment  upon  the  contract  as 
stated  in  the  answer. 

Grounds  of  defense  staUnl  in  an  answer  ohould  not  be  eontradielory,  and  they 
will  bo  fo.  when,  if  one  is  true,  the  other,  by  no  possibility,  can  be.  In  ^uch  case 
the  defendant  may  be  compelled  to  elect  between  them. 
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GENERAL  RULES  OF  CODE  PLEADING. 

Pleadings  when  answer  asks  relief  against  a  co-defendant.  Sec.  5080. 
When  in  an  answer  affirmative  relief  is  demanded  against  a  co-defend- 
ant, such  co-defendant  may  demur  or  answer  thereto,  as  if  it  were  a 
petition  ;  and  to  such  answer  of  the  co-defendant  a  demurrer  or  reply 
may  be  filed  as  in  other  cases. 

WTiat  taken  as  true  and  what  as  denied.  Sec.  5081.  Every  material 
allegation  of  the  petition  not  controverted  by  the  answer,  and  every 
maieWa^  allegation  of  new  matter  in  the.  answer  not  controverted  by 
the  reply,  shall,  for  the  purposes  of  the  action,  be  taken  as  true  ;  but 
the  allegation  of  new  matter  in  the  reply  shall  be  deemed  controverted 
by  the  adverse  party,  as  upon  a  direct  denial  or  avoidance,  as  the  case 
may  require  ;  and  allegations  of  value,  or  of  amount  of  damage,  shall  not 
be  considered  as  true,  by  failure  to  controvert  them. 

(a)  The  presumption  of  law  prescribed  by  this  section  as  to  the 
traverse  of  facts  stated  in  the  answer,  aud  the  finding  of  court  or 
jury  upon  those  facts,  must  be  held  to  apply  only  to  such  facts  stated 
in  the  answer  as  are  inconsistent  with,  the  petition.  Erwin  v.  Schaffer, 
9  O.  S.  44. 

In  order  to  put  the  plaintiflf  upon  proof  of  a  material  averment,  the 
defendant  must,  in  some  form,  deny  its  truth.  Hence,  when  the 
answer  to  such  averment  is  merely,  "  these  defendants  do  not  ad- 
mit," etc.,  the  plaintiff  can  not  be  required  to  offer  proof  in  regard 
to  it.     Bomberger  v.  Turner,  13  O.  S.  263. 

Nor  does  a  mere  call  for  proof,  unaccompanied  by  a  denial,  impose 
such  obligation  on  the  plaintiff.     Bentley  v.  Dorcas,  11  O.  S.  398. 

In  an  action  on  a  promissory  note,  claiming  a  specified  amount  due 
thereon,  an  answer  alleging  ■payment  in  full  sets  up  new  matter,  which 
must  be  taken  as  true  in  the  absence  of  a  reply.  Dallas  v.  Fernau^ 
25  O.  S.  685. 

Note. — Under  the  common-law  system  of  pleading  but  few  defenses  were  re- 
quired to  be  pleaded.  Under  the  general  issue,  or  denial,  nearly  every  matter, 
not  purely  in  avoidance,  could  be  given  in  evidence  by  the  defendant,  which 
tended  to  prove  that  the  plaintiff,  at  the  time  of  commencing  his  suit,  had  no 
subsisting  right  of  action;  but,  under  the  Code,  a  general  denial  only  goes  to 
the  facts  stated  in  tiie  petition,  and  if  they  are  true,  but  the  plaintiff  not  entitled 
to  recover  upon  them  by  reason  of  any  other  state  of  facts  not  disclosed  in 
the  petition,  such  facts  must  bo  set  up  by  anr^weras  new  matter  constituting  a 
defense. 

Whxjii  a  material  allegation  is.     Sec.  5082.  A  material  allegation  in  a 
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pleading  is  one  essential  to  the  claim  or  defense,  which  could  not  be 
stricken  from  the  pleading;  without  leaving  it  insufficient. 

(a)  In  an  action  on  a  verbal  contract,  where  the  petition  specially 
alleges  all  the  material  provisions  thereof,  and  as  grounds  for  a  recov- 
I  rv  avers  breaches  o^  them,  it  is  only  necessary  to  prove  such  of  the 
allegations  as  wil!  entitle  the  plaintifT  to  recover.  Oaines  v.  Union 
TVaw.  d-  Lm.  Co.,  28  O.  S.  418. 

(Under  the  common-law  system,  frequently,  a  party  was  bound 
to  prove  a  matter  alleged  in  his  pleadings,  because  he  averred  it, 
when  it  would  not  have  been  necessary  for  him  to  do  so  had  he  not 
pleaded  it) 

Legal  preguinptiom  not  to  be  pleaded.  Sec.  5083.  Neither  presumptions 
•of  law,  nor  matters  of  which  judicial  notice  is  taken,  need  be  stated 
tn  the  pleading. 

Subditution  of  pleadings.  Sec.  5084.  If  an  original  pleading  be  lost, 
or  withheld  by  any  pennon,  the  court  may  allow  a  copy  thereof  to  be 
rabstituted. 

yot^. — As  to  lo6t  or  destroyed  records,  applicable  specially  to  Hamilton 
county,  see  Sup.,  sections  528^i-528c;  907-907rf;  4935a-4935r;  5339a-533'Jc. 

(a)  If  the  pleadings  are  not  on  file,  the  court  can  not  compel  the 
defendant  to  go  t<>  trial  without  ordering  them  replaced  or  supplied. 
Wilkingon  v  Daniel,  W.  368. 

Wlien,  and  copies  of  ii^at,  to  be  filed  toitii  the  pleadingn.  Sec.  5085. 
When  the  action,  counterclaim,  or  set-ofi*  is  fouuded  on  an  account, 
or  on  a  written  instrument  as  evidence  of  indditednest,  a  copy  thereof 
rou.st  be  attached  to  and  filed  with  the  pleading ;  and  if  not  m  attached 
and  filed,  the  reason  for  the  omission  must  be  stated  in  the  pleading. 

(a)  The  omission  to  attach  to  or  file  with  the  petition,  in  an  action 
on  a  forfeited  recognizance,  a  copy  of  the  record,  is  not  gn)und  of  de- 
murrer; it  must  be  taken  advantage  of  by  motion  to  make  more  defi- 
nite.    Calvin  v.  SUit£,  12  O.  S.  60,  66. 

Copies  of  written  instruments,  attache'!  to  and  file<l  with  the  peti- 
tion, form  no  part  of  the  pleading;  and  the  sufficiency  of  the  reason 
given  for  the  omission  to  attach  and  file  them  is  to  Ik'  decided  by  the 
court,  and  docs  not  affect  the  merits  of  the  action.  Lartmore  v.  WelU, 
29  O.  8.  13.     But  aee-Byers  v.  Farniera  Itmiranoe  G>.,  35  O.  8.  606. 

In  an  action  founded  u|)on  written  agreements,  other  than  for  the 
unconditional  payment  of  money  only,  it  is  not  good  pleading  to  copy 
the  written  instrument  into  the  pleading,  nor  to  attach  a  copy  making 
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it  a  part  thereof;  and,  if  this  is  done,  upon  motion  a  reformation  of 
the  pleading  will  be  ordered.     Craivford  v.  Satterfidd,  27  O.  S.  421. 

An  action  may  be  sustained  on  a  destroyed  promissory  note;  and 
when  a  copy  of  the  note  is  given  with,  or  made  part  of,  the  petition, 
the  destruction  of  the  note  need  not  be  averred  in  the  petition.  Sar- 
gent V.  Railroad  Co.,  32  O.  S.  449. 

What  is  a  sufficient  pleading  upon  a  written  instrument  for  the  payment 
of  money  only.  Sec.  5086.  In  an  action,  counterclaim,  or  set-off, 
founded  upon  an  account,  or  upon  an  instrument  for  the  unconditional 
payment  of  money  only,  it  shall  be  sufficient  for  a  party  to  set  forth  a 
copy  of  the  account  or  instrument,  with  all  credits  and  the  indorse- 
ments thereon,  and  to  state  that  there  is  due  to  him,  on  such  account 
or  instrument,  from  the  adverse  party,  a  specified  sum,  which  he 
claims,  with  interest;  and  when  others  than  the  makers  of  a  promis- 
sory note,  or  the  acceptors  of  a  bill  of  exchange,  are  parties,  it  shall 
be  necessary  to  state  the  facts  which  fix  tlieir  liability. 

(a)  To  constitute  "an  account,"  within  the  meaning  of  this  section, 
it  is  not  necessary  that  the  items  be  entered  in  an  account  book,  pro- 
vided they  are  such  as  usually  form  the  suhject  of  book  accounts. 
Black  V.  Chesser,  12  O.  S.  621. 

Where  the  substance  of  an  appeal  bond  was  not  set  out  in  the  peti- 
tion, but  a  copy  was  annexed  and  referred  to  as  if  incorporated  in  the 
petition,  the  instrument  not  being  for  the  unconditional  payment  of 
money,  it  was  held  to  be  inadmissible  under  this  section.  BenUy  v. 
Dm-cus,  11  O.  S.  398-408. 

A  person  other  than  the  payee,  who  brings  an  action  against  the 
maker  of  a  note  payable  to  the  order  of  the  payee,  and  frames  his  pe- 
tition under  this  section,  without  giving  a  copy  of  an  indorsement  by 
the  payee,  is  not  entitled,  under  such  petition,  to  the  protection  given 
to  a  bona  fide  indorsee  for  value  and  before  maturity,  although  the  note, 
when  offered  in  evidence,  appears  with  the  name  of  the  payee  indorsed 
thereon.     Tisen  v.  Hanford,  31  O.  S.  193. 

Where,  in  an  action  on  a  promissory  note,  the  petition  is  in  the  form 
prescribed  by  this  section,  whether  the  plaintiff  be  an  original  party 
to^the  note  or  not,  the  extrinsic  facts,  which  show  his  right  or  title, 
need  not  be  expressly  averred.     Sargent  v.  Railroad  Co. ,  32  0.  S.  449. 

What  matter  may  be  stricken  from  a  pleading.  Sec.  5087.  If  redun- 
dant, irrelevant,  or  scurrilous  matter  be  inserted  in  a  pleading,  it  may 
be  stricken  out  on  the  motion  of  the  party  prejudiced  thereby ;  and 
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hscene  words  may  be  stricken  from  a  pleading  on  the  oK^tion  of  a 

arty,  or  by  the  court  of  its  own  motion. 
AUfgationa  may  be  made  definite  by  ameiidmenl.     Sec.  5088.   When 
the  allegations  of  a  pleading  are  so  indefinite  and  uncertain  that  the 
precise  nature  of  the  charge  or  defense  is  not  apparent,  the  court  may 
require  the  pleading  to  be  made  definite  and  certain  by  amendment. 

(a)  The  sufficiency  of  pleadings  as  to  certainty,  precision,  definite- 
ness,  consistency  of  allegation,  and  of  every  other  variety  of  defect 

f  alle-gatiou,  which  does  not  amount  to  surh  an  absolute  omission  of 

ict  as  to  constitute  no  ground  of  action,  or  defense,  must  be  taken  ad- 

lutage  of,  or  objected  to,  by  motion.     Tnuteet,  etc.,  v.  Odlin,  8  O.  8. 

:>3,  296. 

Allegations  of  new  matter  in  an  answer,  without  merit  as  matter  of 
defense,  should  be  stricken  out  as  irrelevant.  Ridenour  v.  Mayo,  29 
O.  S.  138. 

An  answer  which  denies  all  the  material  allegations  in  the  petition, 
although  goul  on  demurrer,  will,  on  motion,  be  required  to  be  made 
more  definite  and  specific.     Leicia  v.  Coulter,  10  O.  S.  451. 

Objection  to  an  answer  on  alleged  insufficiency  in  matter  of  «ii6- 
danee,  ought  to  be  taken  by  demurrer,  and  not  by  motion  to  strike  the 
niiswer  fri»m  the  files.      Finck  v,  Finck,  10  O.  S.  501. 

Where  facts  constituting  a  cause  of  action  or  defense  are  stated  in 
u  pleading  as  matter  of  belief  only,  and  not  positively,  the  remedy  is 
by  motion  to  strike  out  the  objectionable  words  as  redundant  Stoutenr 
Intrg  v.  Jjybmnd,  13  O.  8.  228.  234. 

A  pleading  which  is  grossly  informal  may  be  stricken  from  the  files. 
Coltman  v.  Toop,  W.  315. 

Objection  to  the  form  in  which  facts  are  stated  in  an  alternative 
writ  of  mandamu*  should  be  made  by  motion  to  make  more  definite 
and  certain.     Femoff  v.  N(uih,  23  O.  8.  335. 

The  objection  that  the  plain tifiTs  petition,  who  sued,  as  receiver, 
upon  a  promissory  note,  did  not  sufficiently  show  his  title,  should  be 
taken  by  motion  to  make  more  definite  and  certain.     Shroek  v.  Cfeve- 
nxd,  29  O.  8.  449.  • 

A  cowUerdaim  or  eetroff  may  be  u-itlidraim,  etc,  Sbc.  5089.  The 
urt,  at  any  time  l>efore  the  final  sui>ini.«sion  of  the  cause,  may,  on 
iiiotion  of  the  defendant,  allow  a  cojinlereluim  or  set-off  to  be  with- 
drawn, and  the  same^  may  become  the  subject  of  another  action ;  on 
motion  of  .either  party,  to  be  made  at  the  lime  such  counterclaim  or 
set-off  is  withdrawn,  an  action  on  the  same  shall  l)c  docketed  and  pro- 
ceeded in  without  process,  and  the  court  shall  direct  the  time  and 
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manner  of  pleading  therein ;  and  if  an  action  be  not  so  docketed,  suit 
may  be  brought  as  in  otlier  cases. 

How  a  judgment  to  he  pleaded  and  proved.  Sec.  5090.  In  pleading  a 
judgment,  or  other  determination  of  a  court,  or  of  an  officer  of  special 
jurisdiction,  it  shall  be  sufficient  to  state  that  such  judgment  or  deter- 
mination was  duly  given  or  made;  and  if  such  allegation  be  contro- 
verted, the  party  pleading  must  establish,  on  the  trial,  the  facts 
conferring  jurisdiction. 

Sow  conditions  ]}recedent  to  be  pleaded.  Sec.  5091.  In  pleading  the 
performance  of  conditions  precedent  in  a  contract,  it  shall  be  sufficient 
to  state  that  the  party  duly  performed  all  the  conditions  on  his  part ; 
and  if  such  allegation  be  controverted,  the  party  pleading  must  estab- 
lish, on  the  trial,  the  facts  showing  such  performance. 

(a)  In  an  action  where  the  right  to  recover  depends  upon  the  per- 
formance of  a  condition  precedent,  it  is  sufficient  to  aver  performance 
by  general  allegation.     Cratvford  v.  Satterfield,  27  O.  S.  421. 

In  an  action  on  a  policy  of  insurance  which  contains  a  condition 
that,  in  case  of  loss,  proof  of  the  loss  should  be  made  and  delivered 
to  the  insurer  within  thirty  days  after  the  loss  occurred,  the  petition 
which  does  not  allege  performance  of  such  condition,  or  a  waiver  on 
the  part  of  the  insurer,  is  bad  on  demurrer.  Home  Ins.  Co.  v.  lAndsey, 
26  O.  S.  346. 

In  an  action  by  a  widow,  against  the  executors  of  her  husband,  for 
a  year's  support,  an  answer  setting  up  an  ante-nuptial  contract,  alleg- 
ing that  said  contract  "has  been  a  valid  and  subsisting  contract,  and 
binding  on  the  said"  widow,  is  not  a  sufficient  averment  that  the  pro- 
visions of  the  contract  in  favor  of  the  wife  have  been  fairly  performed, 
without  which  the  contract  would  not  operate.  Lowe  v.  Phillips,  14 
O.  S.  308. 

Pleading  private  statutes.  Sec.  5092.  In  pleading  a  private  statute, 
or  right  derived  therefrom,  it  shall  te  sufficient  to  refer  to  such  stat- 
ute by  its  title,  and  the  day  of  its  passage. 

(a)  All  statutes  are  printed  by  authority,  and,  though  local  and 
special,  are,  nevertheless,  public  acts  of  which  courts  of  justice  within 
the  state,  ex  officio,  take  notice.     Brown  v.  State,  11  O.  276,  280. 

If  the  charter  or  the  process  and  franchises  granted  by  another  state 
to  a  corporation,  whether  located  in  this  state  or  elsewhere,  become 
the  foundation  of  an  action  in  this  state,  they  must  be  specially 
pleaded.     Devoss  v.  Gray,  22  O.  S.  159. 

Courts  can  not  take  judicial  notice  of  a  private  or  special  statute  un- 
less it  be  specially  pleaded ;  and  in  pleading  such  statute,  or  a  right 
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derived  therefrom,  it  roust  at  least  be  referred  to  by  its  title  and  the 
day  of  its  passage.     Pittsburg,  de. ,  R.  Co.  v.  Moore,  33  O.  8.  884. 

(Hliat  a  private  statute  is,  as  distinguished  from  tiptiblie  act  relating 
to  private  interests,  has  not  been  defined  by  our  Supreme  0)urt;  but 
this  section  means  something,  and  perhaps  statutes  relieving  an  officer 
from  liability,  or  granting  a  person  a  claim  against  the  state,  and  the 
like,  are  ^hat  is  meant  by  "a  private  statute.") 

Xote. — The  statute  and  special  common  )mw,  differing  from  the  general  com- 
mon law,  of  other  stntes,  are  mere /acts  in  this  state,  to  be  proven  by  competent 
evidence.    See  section  6*J44, 

The  federal  courts  take  official  notice  of  the  statutes  of  all  the  states  and  ter- 
ritories, as  our  state  courts  also  do  of  the  acts  of  Congress.  Courte  v.  Strad,  4 
Dall.  22;  Btaiy  v.  KnowUr,  4  Pel.  152;  Owfnjs  v.  Jiall,  9  Pet.  607;  Pennington 
V.  Oibaon,  IG  How.  CJ;  Junction  R.  Co.  v.  Ashland  Bk,  12  Wall.  226;  Elmwood 
V    Flantyan,  104  U.  S.  5C2;  Lamar  v.  AJtcou,  114  U.  S.  218. 

Petition  in  cates  of  libd  and  slander.  Sec.  5093.  In  an  action  for  a 
libel  or  slander,  it  shall  be  sufficient  to  state,  generally,  that  the  de- 
fiunatory  matter  was  published  or  spoken  of  tlie  plain  tiflf;  if  the  alle- 
gation be  denied,  the  plaintiff  must  prove  the  facts,  showing  that  the 
defamatory  matter  was  published  or  spoken  of  him ;  and  in  such  action 
it  sliull  not  be  necessary  to  set  out  any  obscene  word,  but  it  shall  be 
;fficient  to  state  its  substance. 

(a)  When  the  publication  complained  of  is  libelous  in  itself,  an 
averment  in  the  declaration  of  plaintiff's  official  or  professional  charac- 
ter is  no  ground  of  demurrer,  although  the  libelous  matter  can  not  ap- 
ply to  that  official  or  professional  character.  Gage  v.  Robinson,  12  O. 
250. 

It  is  proper,  in  slander,  to  leave  out  of  the  pleadings  indecent  and 
vulgar  words  not  material  to  the  slander.  Stevens  v.  Handley,  W. 
121. 

The  tntOi  may  be  pleaded  in  jttstification.  Sec.  5094.  In  the  actions 
mentioned  in  the  preceding  section,  the  defendant  may  allege  and 
prove  the  truth  of  the  matter  charged  as  defamatory ;  and  in  every 
case  he  may  prove  any  mitigating  circumstances  to  reduce  the  amount 
of  damages. 

(a)  A  justification  must  be  proven  strictly,  especially  where  it  iin> 
putcs  a  crime.     Seely  v.  Blair,  W.  633. 

Such  plea  must  slu)W  not  only  that  the  facts  charged  are  true,  but 
where  a  dishonest,  corrupt,  or  criminal  intent  is  imputed,  that  they 
23 
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were  accompanied  with  the  intent  imputed.  Gage  v.  Itobinson,  12  O. 
250. 

The  plea  must  aver  the  truth  of  the  material  and  substantial  charges 
in  language  as  broad  as  the  cliarge  in  its  full  and  legal  sense ;  and, 
although,  where  there  are  separate  and  distinct  charges,  yet  it  is  es- 
sential that  the  plea  should  substantially  answer  the  whole  count  or 
ground  of  action  declared  on.      Van  Derveer  v.  Sutphin,  5  O.  S,  293, 

When  the  plea  of  justification  is  made  in  good  faith,  under  an 
honest  belief  iu  the  truth  of  the  words  spoken,  and  with  reasonable 
ground  for  such  belief,  the  plaintiff  is  not,  by  reason  of  such  plea,  on 
the  faihire  of  proof  to  sustain  it,  entitled  to  exemplary  damages  on  ac- 
count of  such  plea,  nor  should  it  be  regarded  as  an  aggravation  be- 
yond the  real  injury  sustained  by  the  plaintiff.  Rayner  v.  Kinney,  14 
O.  S.  283. 

(But,  if  such  plea  is  not  so  made  in  good  faith,  and  is  a  mere 
repetition,  in  a  solemn  form  of  the  libel  or  slander,  it  is  an  aggravation 
thereof,  and  may  enhance  the  damages  to  be  awarded  the  plaintiff,  iu 
the  nature  of  exemplary  or  punitive  damages.) 

(6)  What  may  be  shown  in  mitigation  without  being  pleaded.  It 
may  be  shown  that  the  reputation  of  the  plaintiff,  a  female,  for  chas- 
tity was  bad,  where  the  slanderous  words  charged  a  want  of  chastity. 
Duval  V.  Davey,  32  O.  S.  604 ;  overruling  Dewit  v.  Greenfield,  5  O. 
225.  But  specific  acts  of  sexual  intercourse  by  her  can  not  be  given 
in  evidence  for  any  purpose  under  the  issue  made  by  a  general  de- 
nial.    Id. 

Also,  that. the  defendant,  when  the  words  were  spoken,  named  his 
author,  and  that  such  third  person  had  spoken  the  words.  Haines  v. 
Welling,  7  O.  (1  pt.)  253.  . 

Also,  circumstances  tending  to  show  that  tlie  words  were  spoken  un- 
der a  mistaken  construction  placed  upon  conduct,  which  was,  in  fact, 
no  justification.  Haywood  v.  Foster,  16  O.  88  ;  Wilson  v.  Apple,  3  O. 
270;   Van  Derveer  v.  Sutphin,  5  O.  S.  293. 

Also,  that  the  plaintiff's  wife  against  whom  the  words  were  spoken 
imputing  a  want  of  chastity,  and  an  unmarried  man  lived  together 
alone  in  one  house.     Reynolds  v.  Tucker,  6  O.  S.  516. 

Also,  matters  not  capable  of  supporting  an  action  or  constituting  a 
justification.     Fisher  x.  Patterson,  14  0.  418. 

And  also,  the  belief  of  a  physician  who,  on  examination  of  a  female 
patient,  believed  her  to  be  pregnant.     Alpin  v.  Morton,  21  O.  S.  536. 

(Any  facts  which  do  not  amount  to  a  full  justification  may  be  given 
in  evidence  under  a  general  denial,  in  mitigation  of  damages.) 
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How  rtal  property  to  he  deaeribed.  Sec.  5095.  In  an  action  for  the 
recovery  <>f  real  estate,  the  property  shall  be  described  with  such  cer- 
tainty as  will  enable  an  (»fficer  holding  an  execution  to  identify  it. 

Pleadings  to  be  liberally  construed.  Sec.  5096.  The  allegations  of  a 
pleading  shall  be  lilieraliy  construed,  with  a  view  to  substantial  justice 
between  the  fMirties. 

(a)  Pleadings  under  the  Code  must  be  as  liberally  construed  as  tiie 
stating  part  in  a  bill  in  chancery  by  courts  of  equity.  Sturges  v.  Bur- 
ton, 8  O.  S.  215,  218. 

The  rule  of  the  common  law,  that  pleadings  are  to  be  construed 
most  introngly  against  the  pleader,  is  abrogate<l.  Hall  v.  Plaxne,  14 
O.  S.  417,  422. 

Although  the  language  of  pleadings  will  be  construed  according  to 
US  |iopular  meaning,  that  meaning  mu^t  conform  substantially  to  the 
pnMif  ou  the  trial.     Hill  v.  Supervieor,  etc.,  10  O.  S.  021. 

Pleadings,  under  the  present  system,  must  be  fairly  and  reasonably 
citnstrued;  and  where  a  married  woman  pleaded  that  "she  was  igno- 
rant of  what  she  was  signing,"  this  was  construed  in  connection  with 
the  other  parts  of  the  pleading,  and  held  merely  to  mean  that  she  was 
not  fully  informed  as  to  the  exact  nature  and  extent  of  her  obligation. 
McChtrdy  v.  Baughman,  43  O.  S.  78,  79. 

Under  the  liberal  construction  of  pleadings  prescribed  by  the  Code, 
and  no  motion  being  made  to  require  the  pleading  to  he  made  more 
definite  and  certain,  an  averment  that  the  guarantor  is  liable  both  as 
an  indorscr  and  guarantor,  implies  a  transfer  of  the  note  by  the  guar- 
antor to  the  guarantee,  and  imports  a  consideration  for  the  contract  of 
guaranty.     Clay  v.  Edgerton,  19  O.  8.  549. 

Sec  note  to  wjction  5057. 

Rule  daynfor  ])leadings.  Sec.  5097.  The  answer  or  demurrer  by  the 
defendant  shall  be  filed  on  or  before  the  third  Saturday,  and  the  reply 
or  demurrer  by  the  plaintiff  on  or  before  the  fifth  Saturday,  after  the 
return  day  of  the  summons,  or  service  by  publication  ;  and  the  answer 
or  demurrer  of  a  defendant  to  a  cross-petition  shall  be  filed  on  or  be- 
fore the  tliird  Siitunlay,  and  the  reply  or  demurrer  thereto  on  or  before 
the  fifth  Satunlay,  after  the  cro.««-petition  is  file<l. 

(a)  The  plaintiff  against  whom  an  answer  "  demanding  affirmative 
relief  is  filed,  is  "  a  defendant  to  a  cross-petition,"  and  this  section 
gives  him  until  "  thd  third  Saturday  after  the  cross-petition  is  filed" 
to  plead  to  it.  A  judgment  taken  by  such  defendant  before  such  third 
Saturday  without  the  luiowledge  of  the  plaintiff,  is  obtained  by  "  irrcgo- 
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larity,"  aud  should  be  set  aside  by  a  proceeding  under  sections  5354-5365. 
Kimmel  v.  Pratt,  40  O.  S.  344. 

Rule  day  may  he  extended  by  ihe  court.  Sec.  5098.  The  court,  or  a 
judge  thereof  in  vacation,  may,  for  good  cause  shown,  extend  the  time 
for  filing  any  pleading,  upon  such  terms  as  are  just. 

(a)  The  defendant  is  not  excused  from  filing  his  pleading  within  the 
rule  because  the  plaintiff  has  failed  to  comply  with  an  order  to  give 
security  for  costs.     Newman  v.  Rau,  18  0.240. 

It  is  discretionary  with  the  court  to  receive  or  reject  a  plea  of  the 
statute  of  limitations  after  the  rule  day  for  pleading  has  expired  aud 
the  party  is  in  default.    Id. 

Where  the  court  gave  leave  to  file  a  petition  within  sixty  days,  and, 
in  default,  ordered  that  the  cause  stand  dismissed,  and  a  petition  was 
filed  two  days  after  the  expiration  of  the  sixty  days,  the  defendant, 
after  answer,  trial,  and  judgment,  can  not,  on  error  insist  on  the  dis- 
missal. The  order  of  dismissal  must  be  deemed  vacated  by  the  subse 
quent  action  of  the  court  and  parties.  Hill  v.  Supervisor,  etc.,  10  O. 
S.  621. 

Interrogatories  may  he  annexed  to  a  pleading.  Sec  5099.  A  party 
may  annex  to  his  pleading,  other  than  a  demurrer,  interrogatories 
pertinent  to  the  issue  made  in  the  pleadings,  which  interrogatories,  if 
not  demurred  to,  shall  be  plainly  and  fully  answered  under  oath,  by 
the  party  to  whom  they  are  propounded,  or  if  such  party  is  a  corpora- 
tion, by  the  president,  secretary,  or  other  officer  thereof,  as  the  party 
propounding  requires. 

How  interrogatories  to  be  answered.  Sec  5100.  When  annexed  to 
the  petition,  the  interrogatories  shall  be  answered  within  the  time 
limited  for  answer  to  the  petition  ;  when  annexed  to  the  answer,  they 
shall  be  answered  within  the  time  limited  for  a  reply  ;  when  annexed 
to  the  reply,  they  shall  be  answered  within  the  time  allowed  for  an 
answer ;  but  further  time  may  be  allowed  in  all  cases  by  the  court,  or 
a  judge  thereof  in  vacation. 

How  such  answers  enforced.  Sec  5101.  Answers  to  interrogatories 
may  be  enforced  by  nonsuit,  judgment  by  default,  or  by  attachment, 
as  the  justice  of  the  case  may  require  ;  and,  on  the  trial,  such  answers, 
so  far  as  they  contain  competent  testimony  on  the  issue  or  issues  made, 
may  be  used  by  either  party. 

Pleadings  to  be  subscribed  and  verified.  Sec  5102.  Every  pleading 
and  motion  must  be  subscribed  by  the  party  or  his  attorney,  and 
every  pleading  of  fact,  except  as  provided  in  the  next  section,  must  be 
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▼eriilc<l  by  the  affidavit  of  the  party,  his  agent  or  attorney ;  when  a 
corponition  is  the  party,  tlie  verification  may  be  made  by  an  officer 
thereof,  its  agent  or  attorney  ;  and  when  the  state,  or  any  officer  thereof 
in  its  l)ehalf,  is  the  party,  the  verification  may  be  made  by  any  person 
acquainted  with  the  facts,  the  attorney  prosecuting  or  defending  the 
urtion,  the  pn>secuting  attorney,  or  the  attorney-general. 

(a)  Where  the  petition  is  not  signed  by  the  plaintiff  or  hi:*  attorney, 

lit  the  affidavit  appended  thereto  is  signed  by  the  plaintiff  and  no 

iii'ition  is  made  to  strike  it  from  the  files,  or  otherwise  to  take  advan* 

tii^e  of  the  omission,  judgment  will  not  be  reversed  for  the  defect 

'  ntm  V.  Rhode9,  26  O.  S.  644. 

)Vhen  no  verification  required.  Sec.  5103.  The  verification  mentioned 
in  tlie  preceding  section  shall  not  be  required  to  the  answer  of  a  guar^ 
dian,  defending  for  an  infant,  or  a  person  of  uiisounil  mind,  or  the  at- 
torney of  a  person  Imprisoned  ;  nor  in  any  case  where  the  admission 
uf  the  truth  of  a  fact  stated  in  the  pleading  might  subject  the  party  to 
u  criminal  or  {)enal  pn)secution. 

iVhen  one  of  several  jtarties  may  verify.  Sec.  5104.  If  several  [mrties 
are  united  in  interest,  and  plead  together,  the  affidavit  may  be  made 
by  one  of  them. 

Belief  siijffieient.  Sec.  5105.  The  affidavit  shall  be  sufficient  if  it  is 
stated  therein  that  the  affiant  believes  the  facts  stated  in  the  pleading 
to  be  true.     And  see  Utate  v.  Hancock  Co.,  11  O.  S.  183,  188. 

Note. —  If  it  i*  intended  tou«>ethe  pleading  as  an  affidavit  to  obtain  an  injuno- 
ition,  it  »bouid  be  sworn  to  pmitively. 

]Vhal  sufficient  when  party  not  resident  of  the  county.  Sec.  5106.  When 
the  party  pleading  is  u  non-resident  of  the  county  in  which  the  action 
is  brought,  or  is  absent  from  the  county  wherein  the  pleading  is  filed, 
an  affidavit  made  before  filing  the  pleading,  and  filed  with  it,  stating 
the  sulntunce  of  the  fact^  afterwanl  inserted  in  the  pleading,  shall  be 
a  sufficient  verification. 

AJfiilavit  to  be  tigned  and  certified.  Sec.  5107.  The  affidavit  verify- 
ing a  plciuling  may  bo  made  l)eforo  any  i)eraon  before  whom  a  deposi- 
tion might  I>e  taken,  and  must  l)e  signed  by  the  party  who  makes  it; 
th«>  officer  before  whom  the  same  was  taken  shall  certify  that  it  was 
sworn  to  before  him,  and  signed  in  his  presence ;  and  the  certificiito  of 
the  officer,  sis^ned  officially  by  him,  shall  be  evidence  that  the  affidavit 
was  duly  tnade,  that  the  name  of  the  officer  was  written  by  himself, 
and  that  he  was  such  officer. 

To  what  verificatian  does  not  apply.     Sec.  5108.  The  verification  of 
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the  pleading  does  not  apply  to  the  amount  claimed,  except  in  actions 
founded  on  contract,  express  or  implied,  for  the  payment  of  money 
only. 

When  affidavit  may  be  made  by  agent  or  attorney.  Sec.  5109.  The  affi- 
davit verifying  a  pleading  can  be  made  by  the  agent  or  attorney  only : 
1.  When  the  facts  are  within  the  personal  knowledge  of  the  agent  or 
attorney.  2.  When  the  plaintiff  is  an  infant,  or  of  unsound  mind,  or 
imprisoned.  3.  When  the  pleading  to  be  verified  is  founded  upon  a 
written  instrument  for  the  payment  of  money,  and  such  instrument  is 
in  the  possession  of  the  agent  or  attorney.  4.  When  the  party  is  not  a 
resident  of,  or  is  absent  from,  the  county. 

(a)  It  would  seem  that  the  change  in  the  language  of  this  section 
changes  the  rule  laid  down  in  Pardon  v.  Carringfon,  31  O.  S.  168, 
holding  that  an  attorney  could  not  verify  a  petition  to  foreclose  a 
mortgage  on  the  ground  that  the  mortgage  was  in  his  possession. 

A  pleading  not  to  be  used  in  another  action  for  crime  or  penalty.  Sec. 
5110.  A  pleading,  verified  as  herein  required,  shall  not  be  used  against 
a  party  in  any  criminal  prosecution,  or  action  or  proceedings  for  a 
penalty  or  forfeiture,  as  proof  of  a  fact  admitted  or  alleged  in  such 
pleading;  and  such  verification  shall  not  make  other  or  greater  proof 
necessary  on  the  side  of  the  adverse  party. 

MISTAKES   AND   AMENDMENTS   IN   PLEADINGS. 

Petition  may  be  amended  without  leave  before  answer.  Sec  5111.  The 
plaintiff"  may  amend  his  petition  without  leave,  at  any  time  before  the 
answer  is  filed,  without  prejudice  to  the  proceeding ;  but  notice  of  such 
amendment  shall  be  served  upon  the  defendant,  or  his  attorney ;  and 
the  defendant  shall  have  the  same  time  to  answer  or  demur  thereto  as 
to  the  original  petition. 

When  amendment  can  be  made  after  demurrer  filed.  Sec  5112.  At 
any  time  within  ten  days  after  a  demurrer  is  filed,  the  adverse  party 
may  amend,  without  leave,  ou  payment  of  costs  since  filing  the  defective 
pleading ;  and  notice  of  filing  an  amended  pleading  shall  be  forthwith 
served  upon  the  other  party,  who  shall  have  the  same  time  thereafter 
to  answer,  or  reply  thereto,  as  to  an  original  pleading. 

Wlien  a  party  may  plead  after  a  demurrer.  Sec  5113.  When  a  de- 
murrer is  overruled,  the  party  who  demurred  may  answer  or  I'eply,  if 
the  court  is  satisfied  that  he  has  a  meritorious  claim  or  defense,  and  did 
not  demur  for  delay. 

Note. — This  section  has  been  administered  with  great  leniency  in  practice,  and 
to  answer  or  reply  after  the  party's  demurrer  has  been  overruled  has  been  almost 
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A  matter  of  ooune.  m  if  this  proTUion  did  not  exUt.  If  it  be  clear  that  the  de- 
murrer waa  interptwed  merely  for  deUy,  thu  court  should,  nt  least,  require  a 
showing  of  merits  on  the  part  of  such  party  before  allowing  him  to  plead  over, 
and  put  him  upon  proper  terms  m«  to  cost*. 

Amendment  Ouit  may  be  made  at  any  time.  Seo.  51 14.  The  court  may, 
l>efore  nr  after  judgnieut,  ia  furtherance  of  justice,  and  on  such  termj 
:ia  may  be  proper,  amend  any  pleading,  process,  or  proceeding,  by 
Mdding  or  striking  out  the  name  of  any  jwrty,  or  by  correcting  a  mis- 
take in  the  name  of  a  party,  or  a  midake  in  any  other  respect,  or  by 
inserting  other  allegation:^  material  to  the  cose,  or,  when  the  amend- 
ment dues  not  change  substantially  the  claim  or  defense,  by  conforming 
the  pleading  or  proceeding  to  tiie  facts  proved  ;  and  when  an  action  or 
proceeding  fails  to  conform  to  the  provisions  of  this  title  (1),  the 
court  may  permit  the  same  to  be  made  conformable  thereto,  by  amend- 
ment 

(a)  Amendments  are  discretionary  with  the  court.  Kemper  v.  Tnw 
fc»,  eU.,  17  O.  293.  329 ;  TiUon  v.  'iMorgaridge,  12  O.  S.  98 ;  Clark  v. 
Clark,  20  O.  S.  128,  135;  Bobo  v.  Bichmond,  25  O.  S.  115,  122; 
Brock  V.  Baieman,  ib.  G09. 

(^But  such  discretion  ought  always  to  be  exercised  with  the  sole  aim 
of  arriving  at  and  doing  justice.  Causes  are  not  the  attorneys',  nor  the 
fT)urts*,  but  the  parties'.  For  them  courts  were  created,  and  the  pro- 
fession of  the  lawyer  exists — not  they  f  )r  the  courts  and  the  lawyers.) 

The  record  must  show  ajffirmatively  that  the  discretion  was  abused,  be- 
fore the  cause  can  l)o  reversed  for  its  exercise.  Clark  v.  Clark,  20  O. 
S.  128,  135;  Brock  v.  Bateman,  25  O.  S.  G09. 

The  court  may,  $ua  sponte,  order  n  pleading  to  be  amended.  Rhodes 
V.  Baird,  16  O.'s.  573,  580;  Lojan  v.  Thrift,  20  O.  S.  62,  63. 

An  amendment  can  not  be  made  by  mutilating  or  altering  the  files. 
A  new  pleading  should  be  filed ;  or  a  statement,  on  separate  paper,  of 
the  amendment  designating  by  referanco  where  the  new  matter  is  to 
Ik)  inserted,  or  what  is  t)  be  considered  as  stricken  out.  Hill  v.  Super- 
viMr,ete.,  10  O.  8.  621. 

But  where  tlio  alteration  is  made  by  striking  out  or  inserting  new 
matter  in  the  original  pleading,  with  the  jjcrmission  of  the  court,  and 
lie  prejudice  n>8ults  to  the  adverse  party,  the  final  judgment  will  not 
10  reversed  theref«)r.     Schneider  v.  Hosier,  21  O.  S.  98. 

The  general  power  of  amcndme.it  given  to  courts  is  only  limited  by 
the  "justice**  of  thp  case,  but  the  tJiing  to  be  amended  must  exist  Im> 
fore  tho-|x)wer  can  be  exercised  (there  must  be  something  to  amend 
by).     SJiamokin  Bank  v.  Street,  16  O.  S.  1,  10. 

Where  the  variance  l)otween   the  proof  and  the  allegations  b  not 
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material,  a  judgment  will  not  be  disturbed  for  an  omission  of  tlie  court 
to  order  an  amendment  to  make  them  conform.  Dayton  Ins.  ^o.  v. 
KeUy,  24  O.  S.  345. 

Every  court  has  the  power  to  direct  the  clerk  to  correct  not  only 
clerical  errors,  but  such  errors  as  may  arise  from  any  fraudulent  or 
improper  alteration  or  mutilation  of  its  files  or  records.  Sollisterw. 
Judges,  etc.,  8  O.  S.  201.  And  to  make  such  correction  it  is  not  essen- 
tial that  the  judge  act  on  his  own  personal  knowledge,  but  he  may  hear 
evidence  and  act  on  the  proof.     Id. 

An  execution  may  be  amended.    Waggoner  v.  Dubois,  19  0.«67,  104. 

A  sherifTor  other  officer  may,  by  leave  of  the  court,  amend  his  re- 
turn. It  should  be  done  within  a  reasonable  time.  It  may  be  done 
after  his  term  of  office  has  expired.  Fowble  v.  Rayherg,  4  O.  49, 
59,  60. 

But  such  return,  as  to  the  description  of  the  property  levied  on,  can 
not  be  so  amended  as  to  prejudice  other  liens  intervening  between  the 
time  of  levy  and  the  date  of  the  amendment.  Ohw  L.  Ins.  &  T.  Co. 
V.  Urbana  Ins.  Co.,  13  O.  220. 

(The  general  rule  is  that  no  material  amendments  of  any  kind  can 
be  made  to  the  prejudice  of  intervening  rights  of  third  persons.) 

A  sheriff  will  not  be  permitted,  after  final  judgment,  on  his  own  mo- 
tion, to  amend  his  defective  service  and  return,  by  indorsing  on  the 
original  writ  that,  at  the  date  of  the  summons,  he  had  verbally  ap- 
pointed another  to  serve  it,  to  the  prejudice  of  rights  acquired  by  third 
persons  after  the  petition  was  filed  and  before  such  amendment.  Barry 
V.  Hovey,  30  O.  S.  344. 

A  motion  to  vacate  a  judgment  for  irregularity  is  a  "  proceeding" 
authorized  by  the  Code,  and  as  such  is  amendable.  Knox  Co.  Bank  v. 
Doty,  9  O.  S.  505,  508. 

An  undertaking  foi  a  second  trial  (appeal  bond)  may  be  amended. 
Negley  v.  Jeffers,  28  O.  S.  90. 

This  section  is  applicable  to  appeal  bonds,  and  mistakes  therein  may, 
by  consent  of  the  sureties,  be  amended  in  the  appellate  court ;  or  a 
new  bond,  by  way  of  amendment,  may  be  filed.  Irwin  v.  Bank  of 
Belief ontaine,  6  0.  S.  81. 

The  power  of  amendment  should  be  more  cautiously  exercised  after 
than  before  judgment.     See  Doty  v.  Rigour,  9  O.  -S.  519,  524. 

The  restriction  that  the  proposed  amendment  "  must  not  change  sub- 
stantially the  claim  or  defense"  does  not  refer  to  the/orm  of  the  rem- 
edy, but  to  the  general  identity  of  the  transaction  forming  the  cause  of 
complaint.     Spice  v.  Steinruck,  14  0.  S.  213. 

Where  upon  leave  to  file  an  amended  petition  in  an  action  on  a 
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bond,  in  addition  to  amending  the  original,  a  new  and  distinct  cause 
of  action,  then  barred,  was  state«i,  the  matter  not  material  to  a  cause 
of  action  on  the  bond  might,  on  motion,  be  stricken  out  Ddaioan 
Co.  V.  Andrew,  18  O.  S.  49. 

After  reversal  of  a  judgment,  the  court  to  which  the  cause  has  been 
remanded  for  further  proceedings  may,  by  way  of  amendment,  allow 
breaches  to  bo  assigned  oti  the  bond  sued  on,  which  were  not  assigned 
in  the  original  petition.     Hunt  v.  Gaylor,  25  O.  S.  620. 

Afler  a  cause  is  reserved  to  the  Supreme  Court,  upin  is.sues  joined 
and  an  agreed  statement  of  facts,  no  change  iu  the  pleadings,  making 
nrtfl  issues,  and  requiring  further  evidence,  will  be  allowed,  unless  it  is 
ma<le  clejir  that  without  it  the  rights  of  a  party  will  be  sacrificed,  or 
plain  injustice  done.     Wiswell  v.  First  Con.  Church,  14  O.  S.  31. 

The  District  Court,  on  petition  in  error,  has  no  power  to  order  an 
amendment  of  the  record,  but  may  order  the  Court  of  Common  Pleas 
to  send  up  a  perfect  transcript  of  its  record.  Wood  v.  Newklrk,  15  O. 
a  295. 

Where,  in  an  action  upon  a  bond,  in  which  the  existence  of  the  bmd 
is  avcrrt^l,  and  the  bond  is  lost  after  the  bringing  of  the  suit,  the  plead- 
ing must  be  amended  to  conform  to  the  evidence  to  be  presented  on  the 
trial.     Qiamberlain  v.  Sawyer,  19  O.  360. 

An  amended  answer  purporting  not  to  be  supplementary,  but,  of 
itself,  a  "  full  answer  to  the  plaintiflTs  petition,"  and  stating  facts  in- 
consistent with  the  original  answer,  is  to  be  regarded  as  an  abandon- 
ment, by  the  defendant,  of  the  issues  of  fact  previously  made  by  the 
•riginal  answer,  and  reply  thereto.  Dunlap  v.  Robinson,  12  O.  S.  530. 
See  note  tn  section  5064. 

That  made  by  the  amended  pleadings  is  alone  the  issue,  unless  the 
ori^'inals  are  made  part  of  the  amended  pleadings.  Bank  v.  Telegraph 
(Jd.,S0O.  S.  555. 

Where,  in  an  action  on  a  policy  of  insurance  which  contained  a 
provision  that  no  action  should  be  brought  thereon  unless  "com- 
menced" within  twelve  months  next  after  the  loss,  the  name  of  a 
company  other  than  the  defendant  was  inserted,  by  mistake,  in  the 
Uniy  of  the  summons  which  was  servcil  on  the  defendant,  and  after 
the  expiration  of  the  twelve  months  the  defendant  v<»luntnrily  n|>- 
[teared  and  moved  to  strike  the  petition  fmm  the  files;  and  the  plaint- 
iff then,  on  leave,  amended  the  writ  so  as  to  conform  to  the  petition, 
such  amendment  was  held  to  be  authorized,  and  had  the  effect  to  make 
the  actioq  one  brought  within  the  twelve  months.  Burton  v.  Buckeyt 
In*.  Co.,  26  0.  S.  467. 
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Immaterial  errors  and  defects.  Sec.  5115.  The  court,  in  every  stage 
of  au  action,  must  disregard  any  error  or  defect  in  the  pleadings  or 
proceedings  which  dues  not  affect  the  substantial  rights  of  the  adverse 
party;  and  no  judgment  shall  be  reversed,  or  affected,  by  reason  of 
such  error  or  defect. 

(a)  The  record  must  show  that  the  error  complained  of  was  prejvr 
dicial.  Woody.  Perry,  W.  240;  Oshornv.  State,  7  O.  (1  pt.)  212; 
Loudenbacic  v.  Collins,  4  O.  S.  251 ;,  Scovern  v.  State,  G  O.  S,  288; 
Hollister  v.  Remor,  9  O.  S.  1 ;  Ohio  L.  I.  &  T.  Co.  v.  Gocdin,  10  O. 
S.  557;  Jackson  Y.  State,  11  O.  S.  104,  111;  Gandolfox.  State,  11  O. 
S.  114;  Worley  v.  Mcintosh,  12  O.  S.  231,  240;  Banning  v.  Banning, 
12  O.  S.  437;  Dudley  y.  Geauga  Iron  Co.,  13  O.  S.  168;  Dickey  y. 
Beatty,  14  O,  S.  389 ;  Courtright  v.  Staggers,  15  O.  8.  511;  Oviatt  v. 
State,  19  O.  S.  573 ;  Dallas  v.  Freeman,  25  O.  S.  635,  638  ;  Bolan  y. 
State,  26  O.  S.  371. 

(6)  What  defects  in  pleadings  are  cured  by  trial,  verdict,  or  judg- 
ment. Trimble  y.  Doty,  16  O.  S.  118,  129 ;  Hall  v.  Eeed,  17  O.  498 ; 
Porter  v.  Kepler,  14  O.  127  ;  Gardiner  v.  McDowell,  W.  762  ;  Christy 
V.  Douglass,  W.  485  ;  Wilson  v.  Thompson,  W.  332 ;  Jordan  v.  James, 
5  O.  88;  Bethel  v.  Woodworth,  11  O.  S.  393;  Maxfield  v.  Johnston,  2  O. 
204;  McCarthy  v.  Garraghty,  10  O.  S.  438 ;  Nelson  v.  Ford,  5  O.  473 ; 
Porter  v.  Porter,  14  O.  220;  Chisom  v.  School  Dist,  etc.,  19  O.  289; 
Johnson  v.  MvRin,  12  O.  10;  Swearingen  v.  Bk.  of  Mt.  Pleasant,  13  O. 
200;  Cleveland,  etc.,  R.  Co.  v.  Stacklwuse,  10  O.  S.  568  ;  Conny.  Rhodes, 
26  O.  S.  644;  Ymngstmvn  v.  Moore,  30  O.  S.  133. 

(c)  A  correct  judgment  will  not  be  reversed  because  a  bad  reason 
was  given  for  it  by  the  court  that  rendered  it.  Loudenback  y.  Collins, 
4  O.  S.  251;  Steamboat  Waverly  y.  Clements,  14  O.  28,37;  Harman 
V.  Kelley,  ib.  502,  507  ;  McClintock  v.  Inskip,  13  O.  21 ;  Ludlow  v.  Park, 
4  O.  5 ;  Baird  v.  Clark,  12  O.  S.  87,  90 ;  Holt  v.  Lamb,  17  O.  S.  874, 
384, 

A  judgment  will  not  be  reversed  for  an  error  beneficial  to  the  party 
seeking  the  reversal.  Burt  v.  Dodge,  13  O.  131 ;  Sterret  v.  Creed,  2 
O.  343. 

Where,  on  error,  it  is  apparent  from  the  record  that  the  judgment 
of  the  court  below  was  right,  technical  errors,  intervening  on  the  trial, 
will  not  avail  to  disturb  the  judgment.      Wayy.  Langley,  15  O.  S.  392. 

(And  where,  on  a  trial  to  the  court  in  au  equity  case,  evidence  is 
given  by  an  incompetent  witness,  this  will  not  be  sufficient  ground  for 
reversing  tlie  judgment,  if  the  weiirht  of  the  evidence,  exclusive  of 
the  testimony  of  such  iiu-ompetent  witness,  fairly  weighed,  sustains 
the  judgment.     Kilburn  v.  Fury,  26  O.  S.  161,  162.) 
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Slight  roiHtakes  or  omissious  id  pleadings  will  oc  cured  by  judgment ; 
but  where  the  pleading  is  totally  defective,  showing  on  its  face  that 
the  party  can  claim  no  right  under  it,  the  judgment  will  be  held 
erroneous.     GiUhujii  v.  Baker,  2  O.  S.  21. 

(And  where  the  parties,  without  objecting,  try  an  issue,  upon  evi- 
dence, without  the  saino  l)eing  made  in  the  pleadings,  the  judgment 
will  not  be  reversed.     Hoffman  v.  Gordon,  15  O.  S.  212.) 

A  judgment  can  not  be  reversed  on  error  because  the  form  of  the 
action  was  misconceived,  in  case  ihc  factt  are  substantially  alleged 
which  the  party  was  bound  to  prove  on  the  trial,  in  order  to  entitle 
him  to  a  recovery.      Taylor  v.  Browder,  1  O.  S.  225. 

Where  the  defect  in  a  |)elition  to  which  a  demurrer  has  been  over- 
ruled consisted  in  the  omission  to  aver  the  performance  of  a  condition 
precedent  in  the  contract  sued  on,  and  it  appears  from  the  subsequent 
pleadings  and  the  record  that  the  defendant  was  not  prejudiced 
thereby,  the  judgment  will  not  be  reversed.  Dayton  Ins.  Co.  v.  Kelly, 
24  O.  "S.  345. 

An  erroneous  instruction  to  the  jury  is  not  ground  for  the  reversal 
of  the  judgment,  where  it  clearly  appears  from  the  record  that  the 
party  objecting  thereto  was  not  prejudiced  thereby.  Berry  v.  State, 
31  6.  S.  219. 

Wiiere  the  finding  of  facts  fairly  admits  of  a  construction  which 
will  support  the  judgment,  that  construction  will  be  adopted  rather 
than  a  different  one  which  would  render  the  judgment  erroneous. 
Jack  V.  Hudnall,  25  O.  S.  255. 

The  consideration  of  a  promise,  mutual  promises,  and  allegations 
relating  to  precedent  conditions,  etc.,  however  informally  or  defectively 
averred  or  stated  in  the  petition,  cau  not  be  made  the  ground  of  arrest 
of  jiulgment  if  the  petition  disclose  a  cause  of  action.  Every  reason- 
able presumption,  and  fair  constructive  intendment,  will  be  made  to 
sustain  the  pleading  after  verdict.     NoU  v.  Jofinson,  7  O.  S.  270. 

Wliere  the  parties  on  an  api)eal  from  a  justice  of  the  |>eace,  proceed 
to  trial  before  a  jury,  upon  the  transcript  of  the  justice,  and,  no  objec- 
tion being  taken,  there  is  a  verdict  and  judgment,  the  judgment  will 
not  be  reversed  for  such  irregularity.     Hallam  v.  Jojcks,  11  O.  S.  692. 

Tlie  rendition  of  judgment  apiinst  the  garnishee,  previous  to  ren- 
dering judgment  agaitjst  the  defendant,  in  an  attachment  proceeding 
before  a  justice  of  the  jxjace,  is  not  error  prejudicial  to  such  defendant, 
nor  is  it  one  of  wluch  ke  can  take  advantage.  (Auper  v.  Richards^  13 
O.  8.  2)9,  227. 

Where  incompetent  testimony  was  objected  to,  but  permitted  to  go 
to  the  jury,  it  must  manifestly  appear  that  its  admission  could  not 
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have  been  prejudicial.  Wilson  y.  Barkalow,  11  O.  S.  470.  But  where 
it  does  not  appear  prejudicial  the  judgment  will  not  be  reversed.  Ful- 
ler V.  Coates,  18  O.  S.  343;   TJiayer  v.  Luce,  22  O.  S.  62. 

In  the  admission  of  improper  evidence  on  the  part  of  the  defendant, 
which  operates  only  to  rebut  evidence  improperly  introduced  by  the 
plaintiff,  there  is  no  error  to  the  prejudice  of  the  latter.  Taylor  v. 
Buqgs,  20  O.  S.  516. 

Where  the  bill  of  exceptions  does  not  profess  to  set  out  all  the  evi- 
dence, nor  all  of  the  facts  wliich  the  evidence  of  the  plaintiff  tended 
to  prove,  if  improper  evidence  was  allowed  to  be  introduced  by  the 
defendant,  which  was  calculated  to  mislead  the  jury,  to  the  prejudice 
of  the  plaintiff,  the  court  can  not  say,  on  error,  that  no  prejudice  re- 
sulted, and  will  reverse  the  judgment.     Id. 

And  see  Bear  v.  Knowles,  36  O.  S.  43. 

Note. — Every  competent  and  careful  lawyer  will  so  frame  his  pleadings  that 
only  questions  involving  the  merits  of  his  cause  can  give  rise  to  doubt,  or  in- 
volve consideration  upon  proceedings  in  error.  Defects  and  doubts  are  pro- 
vided against  by  proper  averments  when  the  facts  warrant  them.  Thus  pro- 
tracted and  expensive  litigation,  in  courts  of  error,  will  be  avoided  upon  every 
matter  collateral  to  the  merits  of  tlie  cause,  the  merits  being  the  only  matters 
possible  to  be  reviewed.  It  is  not  conducive  to  legal  reputation  to  be  compelled 
to  expend  time  and  labor  and  to  extend  litigation  in  defending  a  cause  from 
blunders  that  proper  care  and  knowledge  could  have  avoided. 

Amendment  after  demurrer  sustained.  Sec.  5116.  If  the  demurrer 
be  sustained,  the  adverse  party  may  amend,  if  the  defect  can  be  reme- 
died by  amendment,  with  or  without  costs,  as  the  court  in  its  discretion 
shall  direct. 

(a)  If  the  plaintiff's  petition  be  adjudged  insufficient  on  demurrer, 
and  no  leave  to  amend  be  asked  for,  it  is  not  error  to  proceed  to  final 
judgment  against  the  plaintiff,  without  granting  leave  to  amend.  De- 
voss  V.  Gray,  22  O.  S.  159. 

Further  time  for  trial  after  amendment.  Sec.  5117.  When  either 
party  amends  a  pleading  or  proceeding,  and  "the  court  is  satisfied,  by 
affidavit  or  otherwise,  that  the  adverse  party  could  not  be  ready  for 
trial  in  consequence  of  the  amendment,  a  continuance  may  be  granted 
to  some  day  in  term,  or  to  another  term  of  th^  court. 

WJien  party  may  be  sued  by  a  fictitious  name.  Sec.  5118.  When  teh 
plaintiff  is  ignorant  of  the  name  of  a  defendant,  such  defendant  may  be 
designated  in  any  pleading  or  proceeding  by  any  name  and  description, 
and,  when  the  true  name  is  discovered,  the  pleading  or  proceeding  may 
be  amended  accordingly  ;  and  the  plaintiff,  in  such  case,  must  state,  in 
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the  verification  of  his  petition,  that  he  could  not  discover  the  true 
name,  and  the  summonsmust  contain  the  words  "  real  name  unknown," 
and  u  copy  thereof  must  be  served  penonally  upon  the  defendant. 

Supplfninital  pleading,  when  to  be  filod.  Sec.  5119.  Either  party 
may  be  alloweil,  on  such  terms  as  to  costs  as  the  court,  or  a  judge 
thereof,  may  prescribe,  to  file  a  supplemental  i)etition,  answer,  or  reply, 
al]e<;ing  facts  material  to  the  came  which  occur  suhtequeni  to  the  filing  of 
the  former  petition,  answer,  or  reply ;  but  reasonable  notice  of  the 
application  must  be  given  when  the  court  or  judge  so  requires. 

(a)  The  character  of  a  pleading  is  determined  by  the  averments  it 
contains,  and  not  by  the  name  given  to  it;  and  if  a  paper  styled  *'  sup- 
plemental petition  "  contains  facts  such  as  would  be  proper  in  an  amended 
petition,  it  may  be  so  treated  ;  and  it  is  within  the  discretion  of  the 
court  t4>  allow  such  a  pleading  to  be  filed  during  the  progress  of  a  cause. 
Cinrinnati  v.  Cameron,  33  O.  S.  336. 

When  aetiong  may  be  eonsolidated.  Sec.  5120.  When  two  or  more 
actions  are  pending  in  the  same  court,  the  defendant  may,  on  motion, 
and  notice  to  the  adverse  party,  require  him  to  show  cause  why  the 
same  shall  not  be  consolidated ;  and  if  it  appear  that,  at  the  time 
the  motion  is  made,  the  actions  rmdd  have  been  joined,  and  if  the  court, 
or  a  judge  thereof,  find  that  tliey  ought  to  be  joined,  the  several  ac- 
tions shall  be  consolidatM. 

MOTIONS. 

What  a  motion  ts.  Sec.  5121.  A  motion  is  an  application  for  an 
order,  addre.«sed  to  a  court  or  judge,  by  a  party  to  a  suit  or  proceeding, 
or  one  interested  therein. 

(a)  It  is  always  the  right  of  a  party  in  a  case  to  invoke  the  ac- 
tion of  a  court  by  motion,  for  proper  cause.  And  this  right  has  also 
been  very  properly  extended  to  those  having  an  interest  in  the  subject- 
matter,  though  n«)t  parties.  Thu?,  in  actions  of  replevin,  attachment, 
and  in  cases  of  distribution  of  money,  it  has  been  the  practico  to  en- 
tertain and  hear  motions  made  by  persons  in  interest,  though  strangers 
to  the  record.     Callender  v.  PainewiUe,  ele.,  R.  Co.,  \l  O.  8.  516,  520. 

Where  a  party  is  proceeding  to  sell  lands  on  a  void  judgment,  a  sub- 
sequent purchaser  may  move  to  set  aside  the  execution,  though  not  a 
party  to  U»e  judgment  proce<*ding.     .Wller  v.  Peten,  25  O.  S.  270. 

When  several  objtkt*  may  be  included  in  motion.  Sec.  5122.  Several 
objects  may  be  included  in  the  same  motion,  if  they  all  grow  out  of, 
or  are  connected   with,  the  action  or  proceeding  in  which  it  is  made. 
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Notice  of  motion,  wlmt  to  contain.  Sec.  5123.  When  notice  of  a 
motion  is  required,  it  must  be  in  writing,  and  shall  contain  the  names 
of  the  parties  to  the  action  or  proceeding  in  which  it  is  made,  tlie 
name  of  the  court  or  judge  before  whom  it  is  to  be  made,  the  place 
where  and  the  day  on  which  it  will  be  heard,  the  uature  and  terms  of 
the  order  or  orders  to  be  applied  for,  and,  if  affidavits  are  to  be  used 
on  the  hearing,  that  fact  shall  be  stated  ;  and  the  notice  shall  be  served 
a  reasonable  time  before  the  hearing. 

See  section  5354  and  notes. 

Who  may  serve  notices,  and  how  service  'proved.  Sec.  5124.  Notices 
of  motions  may  be  served  by  a  sheriff,  coroner,  or  constable,  or  by  a 
disinterested  person  ;  and  the  return  of  an  officer,  or  affidavit  of  such 
person,  shall  be  ])roof  of  service. 

How  and  upon  whom  service  to  be  made.  Sec.  5125.  The  service  of  a 
.notice  shall  be  made  as  required  for  the  service  of  a  summons,  and  when 
served  by  an  officer  he  shall  be  entitled  to  like  fees ;  the  service  shall 
be  on  the  party,  or  his  attorney  of  record,  if  either  is  a  resident  of  the 
county  in  which  the  motion  is  made ;  and  if  there  is  more  than  one 
party  adverse  to  such  motion,  service  shall  be  made  upon  each  party,  or 
his  attorney. 

When  notice  rwt  required.  Sec.  5126.  Motions  to  strike  pleadings 
and  papers  from  the  files  may  be  made  with  or  without  notice,  as  the 
court  or  judge  shall  direct. 
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CHAPTER  XXV. 

ATTACHMENT— GROUNDS  OF. 

Qroundi  upon  which  plaintiff  may  fiave  attachment.  Sec.  5521.  In  a 
civil  action  for  the  recovery  of  mouey,  the  plaintiff*  may,  at  or  after 
the  commencement  thereof,  have  an  attachment  against  the  property 
of  the  <lefendant,  upcn  the  grounds  herein  stated  : 

r.  When  the  defendant,  or  one  of  several  defendants,  is  a  foreign 
corporation,  or  a  non-resident  of  this  state;  or, 

2.  Has  absconded,  with  the  intent  to  defraud  his  creditors;  or, 

3.  Has  left  the  county  of  his  residence,  to  avoid  the  service  of  a 
summons;  or, 

4.  So  conceal  himself  that  a  summons  can  not  be  served  upon  him ; 
or.      • 

5.  Is  about  to  remove  his  property,  or  a  part  thereof,  out  of  the  ju- 
risdiction of  the  court,  with  the  intent  to  defraud  his  creditors;  or, 

6.  Is  about  to  convert  his  property,  or  a  part  thereof,  into  money, 
for  the  purpose  of  placing  it  beyond  the  reach  of  his  creditors ;  or, 

7.  Has  property,  or  rights  in  action,  which  he  conceals ;  or, 

8.  Has  assigned,  removed,  disposed  of,  or  is  about  to  dispose  of, 
his  property,  or  a  part  thereof,  with  the  intent  to  defraud  bis  credit* 
ors;  or, 

9.  Has  fraudulently  or  criminally  contracted  the  debt,  or  incurred 
the  obligation,  for  which  suit  is  about  to  l)e  or  has  been  brought.  But 
an  attachment  shall  not  be  granted  on  the  ground  that  the  defendant 
is  a  foreign  corporation,  or  a  non-resident  of  this  state,  for  any  claim 
other  than  a  debt  or  demand  arising  upon  contract,  judgment,  or  de- 
cree, or  for  causing  doath  by  a  negligent  or  wnmgful  act. 

(a)  The  court  acquires  jurisdiction  in  attachment  against  a  non- 
resident, by  the  issuing  of  process  based  on  the  requisite  affidavit,  and 
the  attaching  of  property.  Paine  v.  Mooreland,  15  O.  43(5;  Cochran  v. 
I/yring,  17  O,  409.  But  where  property  is  sought  to  be  reached  by 
pri>cc}»8  of  gnmislunent  only,  the  angwer  of  the  ganiishee  that  he  is  not 
indebted,  and  has  no  property  in  his  possession  belonging  to  the  df 
fendant,  does  not  oust  the  court  of  juri.^diction.  Myers  v.  Smith,  29 
O.  S.  120;  Railroad  (Jo.  v.  PeopUt,  31  O.  8.  537.  If,  after  thus  ac- 
quiring jurisdiction,  the  court  proceed  to  render  judgment  without  the 
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publication  of  notice,  such  judgment  is  not  void,  and  can  not  be  im- 
peached collaterally,  but  must  be  reversed  on  error.  Paine  v.  Moore- 
head,  supra.  And  the  death  of  the  defendant  pending  the  action, 
which  is  essentially  in  rem,  does  not  prohibit  the  court  from  proceed- 
ing to  the  final  disposition  of  the  case  and  a  sale  of  the  attached  prop- 
erty.    Cochran  v.  Loring,  supra. 

The  words  ' '  foreign  corporation  "  as  used  in  section  28  of  the  act 
of  March  14,  1853  (51  v.  179),  do  not  include  a  corporation  created 
by  the  laws  of  this  state,  and  located  therein.  ^Boley  v.  Ins.  Co.,  12 
d.  S.  139. 

When  the  petition  and  affidavit  for  attachment  fail  to  show  that  the 
cause  of  action  is  one  arising  upon  contract,  judgment,  or  decree, 
jurisdiction  of  the  defendant  can  not  be  acquired  on  the  ground  of 
his  non-residence  in  tbe  state ;  nor  will  an  amendment  of  the  pdition, 
showing  a  cause  of  action  arising  upon  contract,  give  jurisdiction 
without  the  issuance  of  an  attachment  after  the  amendment.  Pope 
V.  Insurance  Co.,  24  O.  S.  481. 

After  the  dissolution  of  the  firm,  a  partner,  in  an  action  against  his 
copartner  to  recover  a  general  balance  claimed  upon  an  unsettled  part- 
nership account  between  them,  may  have  an  order  of  attachment. 
Goble  V.  Howard,  12  O.  S.  165.  (An  action  in  such  case  can  not  be 
an  action  at  law,  but  must  be  an  equitable  one.) 

An  attachment  will  lie  in  a  civil  action  to  recover  unliquidated 
damages  for  assault  and  battery.  Sturtevant  v.  Tuttle,  22  O.  S.  Ill ; 
Kirk  V.  Whitaker,  ib.  115.  Also  for  damages  for  the  fraud  of  defend- 
ant in  obtaining  goods  of  the  plaintifi".     Dean  v.  Yates,  22  O.  S.  308. 

An  action  (and  an  attachment  therein)  will  lie  for  falsely,  ma- 
liciously, and  without  probable  cause,  suing  out  a  writ  of  attachment 
against  the  plaintiff's  effects,  to  his  injury,  though  it  be  admitted  that 
he  was  indebted-  to  the  defendant;  and  a  creditor's  false  affidavit, 
that  his  resident  debtor  absconds,  is  not  probable  cause  for  the  issue  of 
an  attachment  against  his  effects.  TomUnson  v.  Warner,  9  O.  103 ; 
FoHman  v.  Rattier,  8  O.  S.  548.  And  in  such  action  it  is  not  neces- 
sary to  aver  in  the  petition  or  prove  on  the  trial  that  the  attachment 
had  been  discharged,  or  otherwise  terminated  adversely  to  the  claim 
of  the  party  employing  it.  (In  actions  for  malicious  prosecution  on 
a  charge  of  a  crime,  it  is  necessary  to  aver  and  prove  that  the  prose- 
cution has  te'-minated  by  the  discharge  of  the  accused.)  Nor  is  it 
necessary  to  make  such  averment  or  proof  when  the  trial  and  judg- 
ment in  the  former  suit  did  not  necessarily  involve  the  question  of 
the  existence  of  probable  cause  for  issuing  the  attachment.  Fortman 
V.  Pottier,  supra. 


ATTACHMENT — GROUNDS    «>P.  369 

(This  section  changes  the  hiw  jus  cnacteil  by  former  stiitutcs,  and 
authorizes  uii  uttachnu'iit  against  one  of  several  jointly  liable  to  the 
plaintiti'.; 

If  an  attachment  Ihj  sued  out  and  property  attached  under  the  or- 
der, DO  petition  being  filed,  and  afterward,  on  the  same  day,  a  pe- 
tition is  filed,  such  attachment  will  not  be  good  against  other  attach- 
ments; nor  will  tiny  unauthorized  attachment.  Sieberi  v.  Suntzer,  35 
O.S.  661. 

HOW   ATTACHMENT  OBTAINED. 

Requisites  for  affidavit  for  attaeliment.  Sec.  5522.  Anorderof  attaq^- 
ment  sliall  be  made  by  the  clerk  of  the  court  in  which  the  action  is 
brought,  in  any  case  mentioned  in  the  preceding  section,  when  there 
is  filed  in  his  office  an  affidavit  of  the  plaintiff,  his  agent  or  attorney, 
•bowing — 

1.  The  nature  of  the  plaintifTs  claim  ; 

2.  That  it  is  just; 

3.  The  amount  which  the  affiant  believes  the  plaintiff  ought  to  re" 
cover;  and, 

4.  The  existence  of  any  one  of  the  grounds  for  an  attachment 
enumerated  in  the  preceding  section. 

(o)  The  ground  for  an  attachment  may  be  stated  in  the  affidavit  in 
the  language  of  the  statute,  without  specifying  more  particularly 
the  facts  intended  to  be  alleged.  Coston  v.  Paige,  9  O.  S.  397  ;  Em- 
miU  V.  Y'eigh,  12  O.  S.  335.  (But,  when  in  the  language  of  the  stat- 
ute, the  affidavit  to  such  ground  should  be  positive,  and  not  according 
io  belief  merely.  If  sworn  to  according  to  "belief,"  the  facts  show- 
iog  the  existence  of  the  ground  must  be  stated.) 

No  form  of  statement  is  invalidated  by  adding  thereto  a  statement 
of  such  particular  facts  as  would  justify  a  belief  in  the  truth  of  the 
genei'al  statement.      Emmitt  v.  Yeigh,  supra. 

When  the  charge  made  in  the  affidavit  for  an  order  of  attachment 
ifl  denied  by  the  defendant,  under  oath,  upon  a  motion  to  discharge 
the  attachment,  it  must  then  be  8ustaine<l  by  the  plaintiff  by  addi- 
tional evidence  to  the  satisfaction  of  the  court,  or  the  attiichment  will 
be  discharged  ;  u[>on  the  plaintiff,  by  such  denial,  is  thrown  the  bur- 
den of  proof.      Id. 

And  an  affidavit  is  sufficient  if  it  states  positively  the  amount 
"due"  upon  the  plaintifTs  claim,  instead  of  showing  the  amount 
which  "  ho  believes  to-be  due."     Sleet  v.    Williams,  21  O.  S,  82. 

It  is  not.  indispensable  that  the  affidavit  should  contain  the  exact 
words  of  the  statute,  provided  it  contains  language  fully  equivalent, 
24 
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or  clearly  "  showing  "  the  ground  specified  or  intended.  Creasser  v. 
Young,  31  O.  S.  57. 

An  affiadvit  setting  forth  that  the  action  was  brought  to  recover 
damages  for  the  defendant's  unlawful  assaulting,  beating,  bruising, 
and  shooting  the  plaintiff,  sufficiently  shows  that  the  defendant  "  crimi- 
nally "  incurred  "  the  obligation  "  on  which  the  suit  was  brought.    Id. 

An  affidavit  stating  the  plaintiff's  belief  that  the  defendant  had  ab- 
sconded with  intent  to  defraud  his  creditors,  without  setting  forth  any 
facts  justifying  such  belief,  does  not  lay  a  sufficient  ground  for  issuing 
an  order  of  attachment.  Dunlevrj  v  Schartz,  17  0,  S.  640.  Nor  is  an 
affidavit  merely  setting  forth  the  belief  of  the  plaintiff,  or  his  agent, 
that  the  debt  for  which  the  action  was  brought  was  fraudulently  con- 
tracted, without  stating  any  facts  on  which  such  belief  is  founded,  suf- 
ficient. Gamer  V.  White,  23  0.  S.  192.  Nor  is  it  necessary,  when  the 
affidavit  is  made  by  the  agent  or  attorney,  that  it  show  why  it  was  not 
made  by  the  party  himself.      White  v.  Stayiley,  29  O.  S.  423. 

The  affidavit  and  order  of  attachment  constitute  no  part  of  the 
•pleadings  in  the  action,  and  the  grounds  of  attachment  should  not  be 
stated  in  the  pleadings;  and  this  rule  applies  as  well  in  an  action  for 
a  debt  not  due  as  in  other  actions.  Harrison  v.  King,  9  O.  S.  388  ; 
Endel  v.  Leibrock,  33  O.  S.  254.  But  if  the  omission  of  a  separate 
affidavit  can  be  cured  by  a  showing  m  tJie  petition,  it  should  contain 
all  the  requisites  of  an  independent  affidavit,  and  be  duly  verified ; 
and  where  the  petition,  treated  as  an  affidavit  for  an  attachment, 
does  not  show  that  the  claim  sued  on  is  "just,"  nor  state  the  amount 
the  affiant  believes  he  ought  to  recover,  and  is  certified  on  belief  merely, 
it  is  insufficient  to  cure  the  omission  of  a  separate  affidavit.  Endel  v. 
Leihroch,  supra.  8ee  SeiBert  v.  Switzer,  35  O.  S.  661 ;  and  note  to  sec- 
tion 5521.     See  also  section  5682  (Bastardy). 

When  undertaking  required.  Beg.  5523.  When  the  ground  of  the 
attachment  is  that  the  defendant  is  a  foreign  corporation,  or  a  non- 
resident of  this  state,  the  order  of  attachment  may  be  issued  witfiout 
an  undertaking ;  but  in  all  other  cases  the  order  shall  not  be  issued  by 
the  clerk  until  there  is  executed  in  his  office,  by  sufficient  surety  of 
the  plaintiff,  to  be  approved  by  the  clerk,  an  undertaking,  in  a  sum 
equal  to  double  the  amount  of  the  plaintiff's  claim,  to  the  effect  that 
the  plaintiff  shall  pay  the  defendant  all  damages  which  he  may  sus- 
tain by  reason  of  the  attachment  if  the  order  prove  to  have  been 
wrongfully  obtained, 

(a)  When  an  attaching  creditor  files  the  proper  affidavit  entitling 
Wm  to  an  attachment,  his  failure  to  file  the  undertaking  provided  by 
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this  section  for  the  indcinuity  of  the  defendant  dues  not  render  the 
AttSLchment  (^Moluiely  irnd,  but  it  is  a  mere  irregularity,  of  which  the 
de/mdant  alone  can  take  advantage.  OFarrellw  Stockman,  19  0.  8. 
296. 

*  But  the  defendant  can  have   ihe  attaciiment  di8charge<l,  ami  the 

k  issuing  the  writ  will  be  liable  to  him  for  damages  to  the  extent 

tlio  injury  sii.stained.) 

An  action  on  an  undertaking  given  under  thi^  section  to  two  persons 
may  bo  prosecuted  in  their  uame}<,  as  partners,  when  it  appears  that 
the  only  injury  complained  of  was  the  wrongful  seizure  of  property 
owned  by  them  as  partnere.     AlexamUr  v.  Jacoby,  23  O.  S,  358. 

An  action  on  such  undertaking  may  be  prosecuted  by  those  obligees 
who  have  an  interest  in  the  damages  sought  to  be  rec4ivere<l,  without 
making  other  obligees,  who  have  no  interest  in  the  action,  ])artiea 
thereto.     Ih. 

In  such  action  it  is  not  necessary  to  aver  or  prove  that  the  attach- 
ment has  been  discharged  as  to  those  obligees  who  are  not  necessary 
parties  to  the  action.     lb. 

The  execution  of  a  re«lelivery  bond,  under  section  5529,  by  the  de- 
fendant in  attachment,  can  not  be  set  up  a.s  a  bar  to  his  right  of  action 
on  the  attachment  undertaking.     lb. 

In  such  action  the  plaintiff  may  recover  damages  for  interruption  to 
bis  business,  caus<-d  by  the  wrongful  seizure  and  detention  of  a  stock 
of  goods  kept  for  sale  by  retail.     lb. 

Compensation  in  such  cases  includes  reasonable  costs  and  expenses 
incurred  in  procuring  the  discharge  of  the  attachment  and  the  restora- 
tion of  the  attached  property.  lb.  (But  exemplary  or  punitive 
damages  can  not  be  recovered  in  such  action— malice  and  want  of 
proliable  cause  being  no  part  of  the  glA  of  the  action,  as  they  are  in 
actions  for  malicious  prosecution  ;  the  question  in  an  action  on  such 
undertaking  being  sinjply — was  the  attachment  wrongfully  obtained? 

id  on  this  question  the  parties  have  the  right  to  a  trial  by  jury, 
wliicli  they  have  not  upon  a  motion  to  discharge  the  attachment ;  and, 
tlierefore,  overruling  a  motion  to  discharge  an  atUichment,  and  the 
finding  by  a  court  or  judg)  that  it  properly  issued,  upon  sufficient 
gp>und,  is  no  bar  to  an  action  upon  such  undertaking  for  wrongfully 
obtaining  the  order  of  att;ichment.) 

It  is  error  to  admit  in  evidence  the  opinions  of  witnesses  as  to  the 
amount  of  loss  or  damages  sustained  by  the  depreciation  in  the  market 
value  of  a  stock  of  goods,  caused  by  the  seizure  and  detention  thereof 
under  an  order  of  attachment     Jb. 

Damages  supposed  to  result  by  reason  of  an  injury  to  the  Trp*jdatum 
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of  goods,  caused  by  the  levy  of  the  attachment  thereon,  are  too  vague 
and  uncertain  to  be  capable  of  legitimate  proof,  or  to  form  ihe  basis 
of  a  recovery  in  an  action  on  the  attachment  undertaking.     Ih. 

(6)  Where,  in  the  body  of  the  bond,  it  appears  that  it  was  drawn 
for  the  purpose  of  being  executed  by  two  or  more  obligors,  but  their 
names  are  not  written  therein,  the  spaces  for  their  names  being  left 
blank,  but  the  instrument  is  signed  by  obligors,  it  is  binding  upon 
them.  McLain  v.  Shnington,  37  O.  S.  484 ;  Partridge  v.  Jones,  38  O. 
S.  375. 

Orders  of  attachment,  to  whom  directed,  and  their  command.  Sec.  5524. 
The  order  of  attachment  shall  be  directed  and  delivered  to  the  sheriff, 
and  shall  require  him  to  attach  the  lands,  tenements,  goods,  chattels, 
stocks,  or  interest  in  stocks,  rights,  credits,  money,  and  effects  of  the 
defendant,  in  his  county,  not  exempt  by  law  from  being  applied  to  the 
payment  of  plaintiff's  claim,  or  so  much  thereof  as  will  satisfy  the 
plaintiff's  claim,  to  be  stated  in  the  order  as  in  the  affidavit,  aiid 
the  probable  costs  of  the  action,  not  exceeding  ^ify  dollars. 

(a)  An  order  of  attachment  without  the  requisite  affidavit  is  void 
and  the  seizure,  upon  such  void  writ  of  property,  of  a  non-residem. 
debtor,  upon  whom  service  -of  summons  can  not  be  made,  does  now 
give  the  court  such  jurisdiction  over  the  defendant  or  his  property  as 
will  authorize  a  service  by  publication,  or  a  judgment  in  the  action. 
^ndel  V.  Leibrock,  33  O.  S.  254. 

The  interest  of  the  mortgagor  in  mortgaged  chattel  property  of 
which  he  is  in  possession,  after  condition  broken,  may  be  attached,  and 
the  subsequent  replevin  of  the  property  by  the  mortgagee,  and  as- 
signment to  him  of  the  surplus  after  paying  the  mortgage  debt,  do 
not  defeat  the  lien  of  the  attachment ;  and  the  attaching  creditor  may 
subject  such  surplus  to  the  payment  of  his  judgment  by  action.  Carty 
V.  Fenstemaker,  14  O.  S.  457. 

An  attachment  may  be  levid  upon  the  stock  of  a  non-resident  stock- 
holder of  a  private  corporation,  by  serving  a  notice  of  garnishment 
upon  the  corporation  ;  the  jurisdiction  of  the  court  is  then  complete, 
and  the  answer  of  the  garnishee,  denying  that  defendant  owns  any 
stock  in  the  corporationn,  does  not  oust  the  court  of  jurisdiction  ;  and 
for  the  purpose  of  ascertaining  its  jurisdiction,  the  court  may  hear 
testimony,  and  having  found  in  fiivor  of  its  jurisdiction,  its  final  judg- 
ment and  order  in  the  case  are  not  void.  Bank  v.  Railway  Co. ,  21  O. 
S.  221. 

One  who  has  executed  a  defective  deed  of  conveyance  of  land,  which 
deed  has  not  been  recorded,  has  an  interest  in  the  land  which  may  be 
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Attache<i;  and,  if  attached  and  8i)ld  a^  the  property  of  the  vendor,  a 
purchaser  without  notice  of  the  equity  takes  a  good  title.  Paine  v. 
Mooreimd,  15  O.  435. 

Ordtn  of  attaehment  may  issttf  to  different  eountie*.     Sec.  552o.  Orders 

of  attachment  may  Imj  issued  to  the  sheriffs  of  different  counties;  and 

-oveml  of  them  may,  at  the  option  of  the  plaintiff,  be  issued  at  the 

inio  time,  or  in  succession ;  but  such  only  as  have  been  executed  shall 

be  taxed  in  the  costs,  unless  otherwise  directetl  by  the  court. 

yotf. — If  the  defendant  can  not  bo  served  wiib  sumniona  in  the  county  where 
the  adion  is  brvught,  and  no  property  and  no  rigbts  subject  to  garnisbment  can 
be  found  therein,  no  order  of  alLacbnnent  can  be  issued  to  another  county  and 
levied  upon  property  so  as  to  give  the  court  jurisdiction,  but  the  action  must  be 
brought  in  a  county  wheie  some  property  or  property  rights  of  the  defendant 
are  subjected  to  the  attachment. 

When  order  returnable.  Sec.  5526.  The  return  day  of  the  order  of 
attachment,  when  the  order  is  issued  at  the  commencement  of  the 
action,  shall  be  the  same  as  that  of  the  summons ;  and  when  issued 
afterward,  it  shall  be  ttventy  days  after  it  issued. 

EXECUTION   AND   RETURN   TBEREOF. 

When  tevertd  orders  issue,  in  what  order  aceeuied.  Sec.  5527.  When 
there  are  several  orders  of  attachment  against  the  same  defendant, 
they  shall  be  executed  in  the  order  in  which  they  were  received  by  the 
sheriff. 

(a)  When  so  executed,  if,  after  judgment,  the  attached  property  is 
levied  on  upon  execution  to  satisfy  the  judgment,  and  not  ordered  to 
he  sold  upon  an  order  of  sale  in  attachment,  the  attachment  is  not 
abandoned,  but  its  lien  upon  the  property  still  subsists.  Liebman  v. 
Ashbaker,  36  O.  S.  94. 

Hmo  executed.  Sec.  5528.  The  sheriff  shall  execute  the  order  of  at- 
tachment without  delay  ;  he  shall  go  to  the  place  where  the  defendant's 
prujtorty  is,  nnd  there,  in  the  presence  of  two  freeholders  of  the  county, 
fli'clare  that,  by  virtue  of  the  order,  he  attaches  the  property  at  the 
suit  of  the  plaintiff;  the  officer,  with  the  freeh<>lders,  who  shall  be  first 
sworn  by  the  officer,  s!mll  make  a  true  inventory  and  appraii>ement  of 
all  the  property  at tai^hed,  which  shall  be  signed  by  the  officer  and  free* 
holders,  and  returned  with  the  order;  when  the  property  attached  is 
reat  pn>perty,  the  officer  shall  leave  with  the  oeeupant  thereof,  or,  if 
there  is  no  occupant,  in  a  conspicuous  place  thereon,  a  copy  of  the 
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order ;  aud  when  it  is  personal  property,  and  can  be  come  at,  he  shall 
take  it  iuto  his  custody,  aud  hold  it  subject  to  the  order  of  the  court. 

When  the  attached  property  may  be  delivered  to  the  persons  with  whom 
found.  Sec.  5529.  The  sheriff  shall  deliver  the  property  attached  to 
the  person  in  whose  possession  it  was  found,  upon  the  execution  by 
such  person,  in  the  presence  of  the  sheriff,  of  an  undertaking  to  the 
plaintiff,  with  sufficient  surety,  resident  in  the  county,  to  the  effect 
that  the  parties  to  the  same  are  bound,  in  double  the  appraised  value; 
of  the  property,  that  the  property,  or  its  appraised  value  in  money, 
shall  be  forthcoming  to  answer  the  judgment  of  the  court  in  the  action  ; 
but  if  it  appear  to  the  court  that;any  part  of  such  property  has  been 
lost  or  destroyed  by  unavoidable  accident,  the  value  thereof  shall  be 
remitted  to  the  person  so  bound. 

Note. — Such  undertaking  may  be  called  ".a.  forthcoming  bond  in  attachment." 

(a)  In  an  action  brought  upon  an  attachment  undertaking  by  the 
payees  and  subsequent  attaching  creditors,  some  of  whom  had  attached 
only  part  of  the  property  while  constructively  in  the  hands  of  the 
sheriff:  Seld,  1.  That  the  parties  having  an  interest  as  attaching 
creditors,  in  the  proceeds  of  the  goods  so  attached,  might  be  joined  as 
plaintiffs  in  such  action,  although  not  named  as  payees  therein. 
2.  That  the  undertaking  given  to  the  first  attaching  creditors,  being  for 
the  forthcoming  of  the  goods  or  their  value  in  money,  all  creditors  at- 
taching during  the  pendency  of  the  actions  of  the  payees  of  the  under- 
taking acquired  an  interest  in  the  undertaking  for  the  satisfaction  of 
their  judgments.  3.  That  where  part  of  the  property  mentioned  in 
the  undertaking  had  been  surrendered  to  the  sheriff,  and  from  the 
proceeds  thereof  all  judgments  of  the  creditors  attaching  aU  the  prop- 
erty had  been  fully  paid,  the  same  would  be  a  satisfaction  of  the  urv- 
dertaking.  4.  And  that  in  such  case  it  is  error  to  render  judgment 
against  the  sureties  for  the  value  of  the  goods  not  surrendered,  fijr  the 
satisfaction  of  judgments  of  creditors  who  only  attached  the  property 
surrendered  to  the  sheriff.     Rutledge  v.  Corbin,  10  O.  S.  478. 

Different  attachmeids  may  be  made  by  the  same  officer.  Sec.  5535.  Dif- 
ferent attacliments  of  the  same  property  may  be  made  by  the  same 
officer;  and  one  inventory  and  appraisement  shall  be  sufficient,  and  it 
shall  not  be  necessary  to  return  the  same  with  more  than  one  order. 

(a)  A  subsequent  attaching  creditor  should  be  lieard  as  to  any  ques- 
tion of  priority  between  him  and  the  plaintiffs,  on  motion;  he  can  not 
properly  be  made  a  party  in  the  plaintiff's  action  because  of  his  inter- 
est in  the  attached  property,  and  if  he  be  so  made  a  defendant,  thero 
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is  no  error  iu  dumissing  him  from  the  action.  Harrxtfon  v.  King,  9  O. 
6.  388  ;  Ward  v.  Howard,  12  O.  8.  158.  And  he  can  not  reJy  on  in- 
formalities or  irregularities  in  the  proceedings  to  a*«ert  hi«  claim.  lb. 
Nor  in  an  action  for  money  only,  when  an  attachment  is  sued  out  and 
levied  on  lands  of  a  debtor,  is  a  mortgagee  of  the  land  seized  in  at- 
tachment a  proper  party  in  the  action.  Eiuhi  v.  l^lhroek,  33  O.  8. 
•J54.       < 

How  auhmquent  attachments  made.  Sex:.  5536.  When  the  property 
is  under  attachment,  attachments  on  the  same  under  subsequent  orders 
shall  be  as  follows :  1.  If  it  is  real  property,  it  shall  be  attached  in  the 
manner  prescribed  in  section  5528.  2.  If  it  is  personal  property,  it 
shall  be  attached  as  in  the  hands  of  tlie  officer,  and  subject  to  any 
previous  attachment.  3.  If  a  person  be  made  a  garnishee  more  than 
once  with  respect  to  the  same  indebtedness  or  liability,  a  copy  of  the 
order  and  notice  shall  be  left  with  him,  in  the  manner  prescribed  in 
section  5530. 

Farm  of  return.  Sec.  5537.  The  officer  shall  return  upon  every 
order  of  attachment  what  iie  has  done  under  it,  and  the  return  must 
show  the  property  attached,  ami  the  time  It  wtis  attached  ;  when  gar- 
nishees are  served,  their  names,  and  the  time  each  was  served,  must  be 
stated ;  and  the  officer  shall  return  with  the  order  all  undertakings 
given  under  it. 

(a)  The  return  of  the  officer,  until  vacated  or  set  aside  by  due  course 
of  law,  is  conclusive  between  the  parties  to  the  suit  and  others  whose 
rights  are  necessarily  dependent  upon  it;  but  as  to  all  other  persons  it 
is  only  prinui  facie  evidence  of  such  facts,  and  subject  to  bo  disproved 
whenever  it  is  offered  in  evidence.     Phillips  v.  Ehcell,  14  0.  S.  240. 

The  return  of  the  officer  as  to  tho  description  of  the  property 
levied  upon  can  not  be  so  amended  as  to  prejudice  other  liens  interven- 
ing between  the  time  of  the  levy  and  the  date  of  amendment ;  and  if 
the  amendment  bo  made,  the  lien  will  only  operate  as  to  third  persons 
from  the  date  of  the  amendment.  Trust  Oompany  v.  Insurance  Co.,  13 
().  220. 

When  property  and  garnishee  bound.  8ec.  65.38.  An  order  of  attach- 
ment siiall  bind  the  property  attached  from  the  time  of  service;  and 
the  garnishee  shall  stand  liable  to  the  plaintiff*  in  attachment  for  all 
pro{>erty  of  the  defendant  in  his  hands,  and  money  and  credits  due 
from  him  to  the  defendant,  from  the  time  he  is  served  with  the  written 
iioiico  nientione<l  in  section  5530 ;  but  when  pro|)etty  is  attached  in  tho 
hands  of  a  consignee,  his  lien  thereon  shall  not  bj  affected  by  the  at- 
tachment. 
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(a)  The  garnishee  is  not,  during  the  pendency  of  the  attachment 
proceedings,  necessarily  exempted  from  an  existing  liability  to  pay 
interest  upon  his  indebtedness  to  the  defendant  in  attachment ;  and  a 
cause  of  exemption  in  such  case  will  not  be  presumed,  but  must  be 
shown  like  any  other  defense.      Condee  v.  Webster,  9  O.  S.  452. 

The  indorsee  of  a  certificate  of  deposit  in  a  bank,  who  received 
it  in  good  faith  and  for  a  valuable  consideration,  two  days  after  its 
date,  can  enforce  payment  to  himself  from  the  maker,  and  the  maker 
is  not  liable  in  such  case  to  an  attaching  creditor  of  the  maker  under 
this  section.     Howe  v.  Hartness,  11  O.  S.  449. 

The  mortgagee  of  personal  property,  who  purchases  a  claim  secured 
by  a  prior  attachment  lien  on  the  property,  acquires  an  equitable  lieu 
as  against  attachments  levied  subsequently  to  the  mortgage,  for  the 
money  thus  expended,  though  the  statutory  lien  of  the  prior  attach- 
ment, by  the  enforcement  of  the  mortgage,  may  be  technically  ex- 
tinguished.    Armstrong  v.  McAlpin,  18  O.  S.  84. 

The  owner  contracted  to  sell  land  for  ore.  Before  payment  a 
creditor  of  the  vendor  attached  the  land,  and  garnisheed  the  vendee, 
who  brought  an  action  in  which  a  receiver  was  appointed  to  receive  the 
ore.  Another  creditor  of  the  vendor  garnisheed  the  vendee  and  the 
receiver,  and  in  a  subsequent  action  to  settle  the  liens  on  the  ore  it  was 
held  that  whether  the  garnishments  were  of  any  validity  or  not,  the 
levy  on  the  land  gave  a  prior  equity  to  the  ore.  McCombs  v.  Hoxoard, 
18  b.  S.  422. 

And  see  also  Conley  v.  Chilcote,  25  O.  S.  320  ;  CJiilcote  v.  CorUey,  39 
O.  S.  545  •  Shorten  v.  Drake,  38  O.  S.  76. 

DISPOSITION  _  OF   ATTACHED   PROPERTY. 

How  attaclied  property  disposed  of.  Sec.  5544.  The  court,  or  a  judge 
thereof  in  vacation,  may  make  proper  orders  for  the  preservation  of 
the  property  during  the  pending  of  the  suit,  and  may  direct  a  sale  of 
the  property  when,  because  of  its  perishable  nature,  or  the  cost  of  keep- 
ing it,  a  sale  will  be  for  the  benefit  of  the  parties ;  the  sale  shall  be 
public,  after  such  advertisement  as  is  prescribed  for  the  sale  of  like 
property  on  execution,  and  shall  be  made  in  such  manner,  and  upon 
such  terras  of  credit,  with  security,  as  the  court  or  judge,  having  re- 
gard to  the  probable  duration  of  the  action,  may  direct,  and  the  sheriff 
shall  hold  and  pay  over  all  proceeds  of  the  sale  collected  by  him,  and 
all  money  received  by  him  of  garnishees,  under  the  same  require- 
ments and  responsibilities  of  himself  and  sureties  as  are  provided  in 
1  espect  to  money  deposited  in  lieu  of  bail.  See  sections  5499,  5500 ; 
Sup.,  sec.  5515,  p.  353. 
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RE8TITUTIOX   OF  ATTACHED   PBOI'KKTY — RESTITUTION    BONO. 

AtiaeJiment  may  be  discharged  by  undertaking.  Sec.  5545.  If  the  de- 
fendant, or  other  person  on  his  behalf,  at  any  time  6e/bre  judgment,  cause 
an  undertaking  to  be  executed  to  the  plaintiff,  by  sufficient  surety  res- 
ident in  the  county,  to  be  approved  by  the  court,  in  double  the  amount 
of  the  plaintifTs  claim  as  stated  iu  his  affidavit,  to  the  eflect  that  the 
defendant  shall  perform  the  judgment  of  the  court,  the  attachment 
tfhall  be  di^harged,  and  restitution  made  of  any  property  taken  under 
it,  or  the  proceeds  thereof;  and  such  undertaking  shall  also  discharge 
the  liability  of  a  gamishee  in  the  action,  for  any  property  of  the  de- 
fendant in  his  hands. 

(a)  Tlie  undertaking  supersedes  all  proceedings  under  the  attach- 
ment, and  a  garnishee  who  had  been  served  with  process,  and  answered 
after  the  undertaking  had  been  given,  should,  on  application  of  the 
defendant,  be  discharged.     Myettf  v.  Smith,  29  O.  S.  120. 

Hotc  retitituiion  boiul  given  in  tyteation.  Sec.  5546.  The  undertaking 
mentioned  in  the  preceding  section  moy,  in  vacation,  be  executed  in 
the  presence  of  the  officer  having  the  order  of  attachment  in  his  hands, 
or,  after  the  return  of  the  order,  before  the  clerk,  with  the  same  effect 
as  if  executed  in  court,  the  sureties,  in  either  case,  to  be  approved  by 
the  officer  before  whom  the  undertaking  is  executed. 

(a)  The  undertaking  may  be  executed,  in  vacation,  in  the  presence 
of  the  sheriff,  while  the  order  of  attachment  remains  m  his  hands, 
either  before  or  after  a  levy  upon  property  under  the  writ.  Hartweil 
V.  Smith,  15  O.  S.  200. 

OARNIsn.ME-VT. 

Gamiiiiiment^nndtervieeongarnvfihee.  Sec.  5530.  (<Suj».  ,p.  353.)  When 
the  plaintiff,  his  agent  or  attorney,  makes  oath,  in  writing,  that  he  has 
good  reason  to  believe,  and  does  believe,  that  any  person,  parinerehip,  or 
oorporetioD  in  the  affidavit  named,  has  property  of  the  defendant  in 
his  possession,  describing  the  same,  if  the  officer  can  not  get  possession 
of  such  projjcrty,  he  .<«hall  leave  with  such  garnishee  a  copy  of  the 
onier  of  attachment,  with  u  written  notice  that  he  appear  in  court  and 
answer,  as  providetl  in  section  5547  ;  and  if  the  garnishee  does  not  re- 
siile  in  the  county  in  which  the  order  of  attachment  was  issued,  the 
prcx!e.*s  may  be  servfil  by  the  proper  officer  of  the  county  in  which  the 
gamishot^  resides,  or  may  be  personally  served. 

(o)  Under  the  former  sectioi:,  which  <lid  not  contain  the  word 
"partnership,"  it  was  held  that  pr»ceeding8  in  ganii!«hment  might,  in 
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a  proper  case,  be  instituted  against  a  partnership  by  its  firm  name. 
Whitman  v.  Keith,  18  O.  S.  134. 

(This  amendment  seems,  therefore,  to  have  been  unnecessary).  A 
railroad  company  incorporated  under  the  laws  of  another  state,  and 
operating  a  railroad  under  the  laws  of  this  state,  may  be  garnisheed 
under  this  section.     Railroad  Co.  v.  Peoples,  31  O.  S.  537. 

Garnishment  of  piMic  officer.  Sec.  5531.  The  service  of  process  of 
garnishment  upon  the  sheriff,  coroner,  clerk,  constable,  master  com- 
missioner, marshal  of  a  municipal  corporation,  or  other  officer  having  in 
his  possession  any  money,  claim,  or  other  property  of  the  defendant,  or 
in  which  the  defendant  has  an  interest,  shall  bind  the  same  from  the 
time  of  such  service,  and  shall  be  a  legal  excuse  to  such  officers,  to 
the  extent  of  the  demand  of  the  plaintiff,  for  not  paying  such 
money  or  delivering  such  claim  or  property  to  the  defendant,  as  by 
law,  or  the  terms  of  the  process  in  his  hands,  he  would  otherwise 
be  bound  to  do. 

(a)  Under  a  former  statute  it  was  held  that  mouey  received  by  a 
sheriff  on  execution  could  not  be  attached  in  his  hands.  Dawson  v. 
Holcomh,  1  O.  275. 

In  order  to  attach  property  held  by  an  officer  under  legal  process, 
he  must  be  proceeded  against  as  a  garnishee,  and  it  is  not  sufficient,  in 
order  to  bind  the  officer  or  the  property,  that  he  be  merely  notified,  by 
the  officer  holding  the  writ  of  attachment,  that  he  holds  the  same,  and 
by  virtue  of  it  attaches  the  property.     Locke  v.  Butler,  19  O.  S.  587. 

(In  such  cases  where  the  action  is  brouglit  in  the  Court  of  Common 
Pleas,  and  the  sheriff  is  to  be  garnisheed,  the  coroner  of  the  county  is 
the  proper  officer  to  serve  process.) 

In  an  action  by  the  plaintiff  in  attachment  against  the  garnishee, 
to  recover  money  in  his  hands  at  the  time  process  was  served  by  copies 
left  at  his  usual  place  of  residence,  it  is  no  defense  for  the  garnishee 
to  show  that  he  was  absent  from  home  at  the  time  of  such  service,  and 
that  his  agent,  who  had  knowledge  of  the  time  and  manner  of  the  serv- 
ice, afterward,  and  before  his  return,  paid  over  the  money  in  his  hands 
to  the  defendant  in  attachment  before  the  garnishee  had  actual  notice. 
Nor  is  it  a  defense  that  the  defendant  in  attachment  might  have  claimed 
such  money  under  the  exemption  law.  Conley  v.  Chilcote,  25  O.  S. 
320 ;   Chilcote  v.  Conley,  36  O.  S.  545. 

Wlien  garnishee  to  ansiver  and  be  examined.  Sec.  5532.  The  answer 
of  the  garnishee  shall  be  made  before  tlie  clerk  of  the  Court  of  Com- 
mon Pleas  of  the  county  in  which  he  resides,  or,  if  he  resides  out  of 
the  state,  before  the  clerk  of  the  Court  of  Common  Pleas  of  the  countji 


ATTACUMBNT — GROUNDS    OF.  379 

where  he  was  served,  or  where  the  action  is  |>ending;  a  special  ex- 
atniimtiuu  of  the  garui^^hoc  shall  he  had;  and  actious  against  him 
under  section  5551  shall  be  brought  in  the  county  in  which  he  resides, 
(a)  When  a  special  examination  of  the  garnishee  is  ordered,  the 
court  may  appoint  a  commissioner  to  take  the  same;  and  it  is  not 
ncct^ssary  that  sueii  examination  be  taken  in  open  court.  Whitman  v. 
AV.V/.    18  O.  S.  i:U. 

f'lerk  ti)  traivfrnit  atunver  to  the  proper  court.  Sec.  5533.  The  clerk 
of  the  Court  of  Common  Pleas  before  whom  the  answer  is  made,  shall 
transmit  the  same  to  the  clerk  of  the  court  in  which  tlie  suit  Is  pend- 
ing, in  the  same  manner  as  depositions  are  required  to  be  directed  and 
transmitted,  and  shall  receive  for  his  services  such  fees  as  are  allowed 
by  law  for  taking  depositions,  and  to  clerks  for  furnishing  certificates, 
with  their  seals  of  office  attache<i ;  and  if  the  garnishee  admit  an  in- 
debtedness to  the  defendant,  and  the  court  order  the  payment  of  the 
same,  or  any  part  thereof,  to  the  plaintiOT,  and  the  garnishee  fail  to 
pay  the  same  according  to  such  onler,  execution  may  i-^siie  thereon  as 
upon  judgments  for  the  payment  of  money. 

How garnuhee served.  Sec.  5534.  ((Sup.,  p.  354.)  If  tho  garnishee  is 
a  person,  the  copy  of  the  order  and  notice  shall  be  served  upon  him 
penonally,  or  left  at  h'la  xtmial  place  of  residence;  if  a  partnership  gar- 
nisheed  by  it."?  company  name,  they  shall  be  left  at  its  usual  place  of 
doing  business;  and  if  a  corjX)ration  they  shall  be  left  with  tlie  presi- 
dent or  other  principal  officer,  or  the  secretary,  cashier,  or  managing 
agent  thereof;  and  if  such  corporation  is  a  railroad  company,  they 
may  be  left  with  any  regular  ticket  or  freight  agent  thereof,  in  any 
county  in  which  the  railroad  is  located. 

(o)  In  proceedings  in  garnishment  against  a  partnership  by  its  firm 
name,  the  copy  of  the  order  of  attachment  and  notice  to  appe:ir  and 
answer  roust  be  served  upon  the  firm  by  leaving  them  at  its  usual  place 
of  doing  business  in  the  county.      WTiitman  v.  Keith,  18  O.  S.  134. 

Process  u|)on  a  railroad  company  incorporate<l  undir  the  laws  of 
nnothor  state,  and  operating  a  railroad  in  this  state,  must  be  served  in 
the  fame  manner  as  \i\Km  a  domestic  corjjoration.  Railroad  v.  iV^)/>/«j, 
,"{1  O.  8.  537. 

(iamijihee  to  appear  and  make  diArJo^ure.  Sec.  5547.  The  garnishee, 
if  the  order  of  atttvchment  be  returneil  during  a  term  of  court,  and 
tuviUtj  lUys  before  the  close  thereof,  shall  appear  at  that  term,  and  if 
the  order  be  returned  during  vacation,  Im  shall  app<':ir  at  the  term  next 
after  \u  return;  and  he  shall  answer,  under  oath,  all  questions  put  to 
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him  touching  the  property  of  every  description,  and  credits,  of  the 
defendant  in  his  possession  or  under  his  control,  and  he  shall  disclose, 
truly,  the  amount  owing  by  him  to  the  defendant,  whether  due  or  not, 
and,  in  the  case  of  a  corporation,  any  stock  therein  held  by  or  for  the 
benefit  of  defendant,  at  or  after  the  service  of  notice. 

(a)  A  corporation  plaintiff,  in  an  action  against  a  defendant  who  is 
the  owner  of  shares  of  its  capital  stock,  may  garnishee  itself,  in  order 
to  subject  such  stock  to  its  demand  against  the  share-holder.  Norton  v. 
Norton,  43  O.  S.  509. 

Note. — Unless  the  plaintiff  requires  the  examination  of  a  garnishee,  to  which 
he  has  the  right,  it  is  usual  for  the  garnishee  to  prepare  his  answer,  sign  and 
swear  to  it,  and  file  the  same  in  the  cause,  in  the  clerlt  s  office. 

Garnishee  may  pay  inoney  into  court,  or  to  sJieriff.  Sec.  5548.  A  gar- 
nishee may  pay  the  money  owing  to  the  defendant  by  him  to  the  ofl5- 
cer  having  the  order  of  attachment,  or  into  court ;  he  sliall  be 
discharged  from  liability  to  the  defendant  for  any  money  so  paid,  not 
exceeding  the  plaintiff's  claim,  and  shall  not  be  subjected  to  costs  be- 
yond those  caused  by  his  resistance  of  the  claim  against  him  ;  and  if 
he  disclose  the  property  in  his  hands,  or  the  true  amount  owing  by 
him,  and  deliver  or  pay  the  same  according  to  the  order  of  the  court, 
he  shall  be  allowed  his  costs. 

When  garnishee  may  be  attacfied  for  contempt.  Sec.  5549.  If  the  gar- 
nishee fail  to  appear  in  court  and  answer,  as  required  by  section  5547, 
the  court  may  proceed  against  him  by  attachment  as  for  a  contempt. 

Disposition  of  property  in  Imnds  of  gamkhee.  Sec.  5550.  If  tiie  gar- 
nishee appear  and  answer,  and  it  be  discovered  on  his  examination^ 
that  at  or  after  the  service  of  the  order  of  attachment  and  notice  upon 
him,  he  was  possessed  of  any  property  of  the  defendant,  and  was  in- 
debted to  him,  or  either,  the  court  may  order  the  delivery  of  such 
property,  and  the  payment  of  the  amount  owing  by  him,  into  court,, 
or  either;  or  the  court  may  permit  the  garnishee  to  retain  the  prop- 
erty, or  the  amount  owing,  upon  the  execution  of  an  undertaking  to 
the  plaintiff,  by  sufficient  suret3%  to  the  effect  that  the  amount  shall 
be  paid,  or  the  property  forthcoming,  as  the  c;)urt  may  direct. 

JVb^e.— This  undiTlakiiii^  can  1><)  distini^uished  by  the  name  of  "  (larnishee's 
Forthcoming  Bond." 

When  plaintiff  may  have  an  action  against  the  garnishee.  Sec.  5551. 
If  the  garnishee  fail  to  appear  and  answer,  or  if  he  appear  and  an- 
swer, and  his  disclosure  be  not  satisfactory  t'>  the  plaintiff,  or  if  he  fail 
to  comply  with  the  order  of  the  court  to  deliver  the  property  and  pay 
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the  money  owing  into  court,  or  to  give  the  undertaking  required  in  the 
last  section,  the  plaint itf  may  proceed  against  him  by  civil  action ;  and 
thereupon  such  prr>ceedings  may  be  had  as  in  other  actions,  and  judg- 
ment may  be  rendered  in  favor  of  the  plaintiff  for  the  amount  of 
property  and  credits  of  every  kind  of  the  defendant  in  possession  of 
the  garnishee,  and  for  what  may  appear  to  be  owing  by  him  to  the  de- 
fendant, and  for  the  costs  of  the  proceedings  against  the  garnishee. 

(a)  The  right  of  action  against  a  garnishee  given  by  this  section 
pasties  by  assignment  uf  the  judgment  obtained  against  the  defendant 
in  attachment,  and  an  action  may  be  brought  by  the  assignee  in  his 
own  name.      Whitman  v.  Keith,  18  O.  S.  134. 

An  action  untler  this  section,  to  eufi)rce  against  a  partnership  a 
liability  arising  under  its  provisions,  may  be  brought  against  thu  pari- 
nership  either  in  its  firm  name,  or  in  the  names  of  the  persons  who 
compose  it,  at  the  option  of  tlie  plaintiff.     lb. 

A  plaintiff  in  attachment  can  not  have  an  action  under  this  section 
against  a  garnishee  when  the  court  did  not  have  jurisdiction  of  the  de- 
fendant in  attachment.  Poj)e  v.  Insurance  Co. ,  24  O.  S.  481.  Nor,  in  an 
action  again.st  a  g:\rnishee,  who  is  a  non-resident  of  the  state,  can  the 
plaintiff  have  an  attachment  on  the  ground  of  the  non-residence  of  such 
garnishee,  notwithstanding  the  garnishee  may  appear  and  answer  to 
the  merit.*?  of  the  case.     Squair  v.  SItea,  2G  O.  S.  040. 

Cotftj*,  and  uhen  defendant  mbttituied  in  the  judgtnetit.  Sec.  5552.  If 
the  plaintiff  proceed  against  the  garnishee  by  action,  for  the  cau^e 
that  his  disclosure  was  unsatisfactory,  unless  it  appear  in  the  action 
that  such  disclosure  was  incomplete,  he  shall  pay  costs  of  such  ac- 
tion;  and  when  the  claim  of  the  plaintiff  in  attachment  is  satisfied, 
the  defendant  may,  on  motion,  be  substituted  as  the  plaintiff  in  the 
judgment 

Wheti  judgment  may  be  rendered  agaimt  garnishee,  and  u>hen  he  mud 
be  discharged.  Sec.  5553.  Final  judgment  shall  not  be  rendered 
against  the  garnishee  until  the  action  against  the  defendant  in  attach- 
ment is  determined ;  if  in  such  action  judgment  be  rendered  for  the 
defendant  in  attachment,  the  garnisliee  shall  be  dischargeil,  and  re- 
cover costs;  and  if  the  plaintiff  recover  against  the  defendant  in  at- 
tachment, and  the  garnishee  deliver  up  all  the  property  and  credits  of 
the  defendant  in  his  i)osscs8ion,  and  puy  all  the  money  due  from 
him,  as  the  ctmrt  -may  order,  the  garnishee  shall  be  discharged,  and 
the  costs  of  proceedings  against  him  shall  be  paid  out  of  the  property 
and  money  so  surrendered,  or  as  the  court  deems  right  and  proper. 

(a)  The  defendant  in  attachment  can  not  ask  the  discharge  of  the 
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garnishee  because  his  answer  fails  to  show  that  he  has  in  his  hands 
property  of  the  defendant  subject  to  the  process;  the  plaintiff  is  not 
concluded  by  the  answer,  and  if  it  is  not  satisfactory  to  him  may 
proceed  by  action  against  the  garnishee  on  that  ground.  Myers  v.  Smith,. 
29  O.  S.  120. 

Note. — For  garnishment  upon  judgments  against  railroad  companies,  for 
certain  claims,  see  sections  5465-5471. 

RECEIVER   IN   ATTACHMENT. 

Receiver  may  be  appointed.  Sec  5539.  The  court,  or  a  judge  thereof 
in  vacation,  may,  on  the  application  of  the  plaintiff,  and  on  good  cause 
shown,  appoint  a  receiver,  who  shall  take  an  oath,  and  give  an  under- 
taking, as  is  provided  in  other  cases.  See  sections  55S7— (Sup.,  p.  355) 
5591. 

Powers  and  duties  of  receiver.  Sec.  5540.  The  receiver  shall  take  pos- 
session of  all  notes,  due  bills,  books  of  account,  accounts,  and  all  other 
evidences  of  debt,  that  have  been  taken  by  the  sheriff  or  other  officer 
as  the  property  of  the  defendant  in  attachment,  and  shall  proceed  to 
settle  and  collect  the"  same,  and  for  that  purpose  he  may  commence 
and  maintain  actions  in  his  own  name,  as  such  receiver  ;  but  in  such 
actions  no  right  of  defense  shall  be  impaired  or  affected. 

Notice  of  receiver's  appointment.  Sec.  5541.-  The  reciever  shall  forth- 
with give  notice  of  his  appointment  to  the  persons  indebted  to  the  de- 
fendant in  attachment,  which  notice  shall  be  written  or  printed,  and 
shall  be  served  on  the  debtor  by  copy  personally,  or  by  copy  left  at 
his  residence;  and,  from  the  date  of  such  service,  the  debtors  shall 
stand  liable  to  the  plaintiff  in  attachment  for  the  amount  of  money 
and  credits  of  the  defendant  in  attachment  in  their  hands,  or  due  from 
them  to  him,  and  shall  account  therefor  to  the  receiver. 

Note. — The  service  of  such  notice  seems  to  have  the  same  legal  effect,  as 
against  such  debtor  of  the  attachment  defendant,  as  garnishee  process.  At 
common  law,  a  receiver,  who  is  the  mpre  hand  or  agency  of  the  court  appoint- 
ing him,  could  not  sue  or  be  sued  without  permission  being  first  given  by  sui-l) 
court.  In  addition  to  the  power  of  a  receiver  in  attachment  to  sue  (not  to  ho 
sued)  in  his  own  name,  the  receiver  of  a  railroad  company,  appointed  by  si 
court  in  this  state,  may  sue  and  be  sued  as  such,  without  the  permission  of  Ihw 
court  which  appointed  him.  g§  3415,  3416.  But  this  legislation  does  not  apply 
to  receivers  of  railroad  companies  appointed  by  a  federal  court  within  this  state. 
Suable  claims  are  presented  to  and  tried  by  the  court,  or  a  releree  or  master  com- 
missioner appointed  by  it. 

Report  of  receiver.  Sec.  5542.  The  receiver  shall,  when  required, 
report  his  proceedings  to  the  court,  and  hold  all  money  collected  by 
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him,  and  property  which  may  come  into  his  hands,  subject  to  the  order 
of  the  court. 

Wften  tJieriff  to  art  oa  receiver.  Sec.  5543.  Wlien  a  receiver  is  not  ap- 
}K>inted,  the  officer  who  attaches  the  property  shall  have  all  the  powers, 
iiinl  perform  all  the  duties,  of  a  receiver  appointc<l  by  the  court  or  a 
judge,  and  may,  if  necessary,  commence  and  maintain  actions  in  his 
own  name,  as  such  officer ;  and  he  may  b<;  required  to  give  security 
other  than  his  official  undertaking. 

REFERKNCE  TO   A   MASTER  TO   REPORT  UPON   PRIORITIES. 

When  qtteMion  of  priority  may  be  referred.  Sec.  5559.  When  several 
attochaienti^  are  executed  on  the  same  property,  or  the  same  person  is 
made  a  garnishee  by  several  parties,  the  court,  on  the  motion  of  any  of 
the  plaintiffs,  may  order  a  reference  to  ascertain  and  report  the  amounts 
and  priorities  of  the  several  attachments. 

EXERCISE  OF  POWER  TO  KEEP  ATTACHED  PROPERTY  IN  THE  CUSTODY 

OP  THE  LAW. 

Courts  may  enforce  the  delivery  of  attached  property.  Sec.  5556.  The 
court  may  compel  the  delivery  to  the  sheriff,  for  sale,  of  any  of  the  at- 
tached property  for  which  an  undertaking  has  been  given,  and  may 
proceed  summarily  on  sQch  undertaking  to  enforce  the  delivery  of  the 
property,  or  the  payment  of  the  money  due  upon  the  undertaking,  by 
rules  and  attachment  as  in  cases  of  contempt. 

Court  may  order  «}ier!ff  to  repo8)*ess  himself  of  attaclted  property.  Sec. 
6557.  The  court  may  order  the  officer  to  repotssess  himself,  for  the  pur- 
pose of  selling  it,  of  any  of  the  attached  property  which  has  passed 
out  of  his  hands  without  having  been  sold  or  converted  into  money; 
and  the  officer  shall,  under  such  onler,  have  the  same  power  to  take 
the  property  as  he  would  have  under  an  order  of  atUichment. 

WHEN   ATTACHED   PROPERTY   IS   CLAIMKD   BY   A    THIRD   PERSON. 

Tried  of  Vie  right  of  property.  Sec.  5558.  If  personal  property  which 
has  l)een  attached  be  claimed  by  any  person  other  than  the  defendant, 
the  officer  shall  have  the  validity  of  such  claim  tried ;  and  such  pro- 
oredings  must  bo  had  thereon,  with  the  like  effect,  as  if  the  pn)perty 
hud  lieen  seized  upon  execution,  and  claimed  by  a  third  person.  See 
MH'tions  5444-544H. 

WHEN   Jl'RISDICTION    IN    ATTACHKKNT    ACViUIKED. 

Proceedings  do  not  abate  by  deatJi  of  defendani.  Sec.  5560.  From  the 
time  of  the  i.osue  of  the  order  of  attachment  the  court  shall  be  deemed 
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to  liave  acquired  jurisdiction,  and  to  have  control  of,  all  subsequent 
proceedings  under  this  chapter  (tit.  i,  div.  6,  ch.  2)  ;  and  if,  after  the 
issue  of  the  order,  the  defendant,  being  a  person,  die,  or  being  a  cor- 
poration, its  charter  expire  by  limitation,  forfeiture,  or  otherwise,  the 
proceedings  shall  be  carried  on  ;  but  in  all  such  cases,  other  than  where 
the  defendant  was  a  foreign  corporation,  the  legal  representatives  of 
the  defendant  shall  be  made  parties  to  the  action. 

Note. — If  service  of  summons  upon  the  defendant  can  not  be  made  in  the 
county  where  the  action  is  brought,  and  no  property  or  right  within  such  county 
exist  in  such  county  that  can  be  sequestered  by  attachment,  the  jurisdiction  of 
the  court  will  fail. 

Dissolved  corporations,  foreign  as  well  as  domestic,  can  sue  and  be  sued  con- 
cerning transactions  before  dissolution.  §§5683,5084;  Stetson  v.  City  B.  New 
Orleans,  2  0.  S.  167;  s.  c,  12  O.  S.  577. 

Whenplaintiff  to  give  furtlier  security.  Sec.  5561.  The  defendant  may, 
at  any  time  before  j  udgment,  after  reasonable  notice  to  the  plaintiff,  move 
the  court  for  additional  security  on  the  part  of  the  plaintiff;  and  if,  on 
such  motion,  the  court  is  satisfied  that  thB  surety  in  the  plaintiff's  un- 
dertaking has  removed  from  the  state,  or  is  not  sufficient  for  the 
amount  of  the  undertaking,  it  may  vacate  the  order  of  attachment, 
and  direct  restitution  of  any  property  taken  under  it,  unless,  in  a  rea- 
sonable time,  to  be  fixed  by  the  court,  sufficient  security  be  given  by 
the  plaintiff. 

Note. — The  sureties  in  the  original  and  additional  undertakings  are  co-sure- 
ties, liable  to  the  defendant  for  the  same  thing,  and  if  one  set  of  sureties  pay 
the  liability  incurred,  they  are  entitled  to  contribution  from  the  sureties  on  the 
other  undertaking.  Co-suretyship  does  not  depend  upon  whether  the  parties 
are  liable  as  sureties  on  the  same  instrument,  or  upon  prior  or  subsequent 
obligations,  or  upon  their  becoming  such  with  the  knowledge  of  each  other,  but 
upon  whether  they  become  liable  for  the  same  principal  for  his  performance 
of  the  same  duties.     Bering  v.  Earl  of  Winchelsea,  1  Cox,  318. 

There  is  a  distinction  in  this  respect  between  a  "?iew"andan  "additional" 
bond.  A  "  new  "  bond  is  wholly  distinct  from,  and  a  substitute  for,  the  original, 
and  each  set  of  sureties  are  liable  only  for  such  breaches  as  occurred  during  the 
time  they  were  bound. 

MOTION   TO   DISCHARGE   ATTACHMENT. 

Motion  to  discharge  attachment.  Sec  5562.  The  defendant  may,  at 
any  time  before  judgment,  upon  reasonable  notice  to  the  plaintiff, 
move  to  discharge  an  attachment,  as  to  the  whole  or  any  part  of  the 
property  attached  ;  and  the  motion  may  be  heard  and  decided  by  the 
court  at  any  term  or  regular  session  thereof,  or  it  may  be  made,  heard, 
and  decided  by  any  judge  thereof  in  vacation. 
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(a)  Au  order  of  the  Court  of  Common  Pleas,  discharging  an  attach, 
ment  against  the  defendant  aa  to  the  whole  of  the  property  attached,  is 
"  an  order  affecting  a  substantial  right  made  in  a  sjieciai  pnxseeding," 
which  may  bo  reversed  peiiding  the  adion  in  which  the  order  of  attach - 
MM'iit  Mnoi  made.      Wateon  v.  SuUimn,  5  O.  S.  42. 

It  is  not  competent  for  the  defendant  in  attachment  t<)  move  the 
court  to  dismiss  the  attachment  on  the  ground  that  the  property 
attached  does  not  belong  to  him  ;  and  it  is  error  for  a  court  or 
judge  at  chambers  to  sustain  such  motion.  Langdon  v.  Conklin,  10 
().  S.  439. 

An  attachment  will  not  be  discharged  on  the  ground  that  it  ap- 
pears from  the  answer  of  the  garnishee  that  he  is  not  indebted,  and 
has  no  property  in  his  possession  belonging  to  the  defendant.  Biiilroad 
Co.  \.  Peoples,  SI  O.  S.  537. 

On  the  hearing  of  a  motion  to  discharge  an  attachment  issued  on 
an  insufficient  affidavit,  it  is  not  competent  for  the  plaintiff,  in  the 
absence  of  leave  to  amend,  or  a  motion  for  such  leave,  to  supplement 
the  affidavit,  or  validate  his  proceedings  by  new  affidavits  showing  the 
existence  of  fraud  in  fact ;  and  affidavits  introduced  and  used  on  such 
hearing  can  not  be  used  on  error,  unless  made  a  part  of  the  record  by 
bill  of  exceptions.     Garner  v.  If7ute,  23  O.  S.  192. 

The  proper  mode  for  the  defendant  to  meet  the  charge  made  in  an 
affidavit  for  attachment  is  by  motion.     Harrison  v.  King,  90.  S.  388. 

See  also  note  to  section  5523,  ante,  Emmiit  v.  Yeigh,  12  O.  S.  335. 

Evidence  on  motion  to  discharge.  Sec.  5563.  When  the  motion  is 
made  upon  affidavits  on  the  part  of  the  defendant,  or  papers  and  evidence 
in  the  case,  but  not  otherwise,  the  plaintiff  may  oppose  the  same  by 
affidavits  or  other  evidence,  in  addition  to  the  evidence  on  which  the 
order  of  attachment  was  made. 

(a)  If  the  motion  to  discharge  the  attachment  be  supported  by 
affidavits,  counter-affidavits  may  also  be  considered ;  and  this  rule 
applies  where  the  property  attached  is  the  {personal  earnings  of  the 
debtor,  claimed  by  him  to  be  necessary  to  the  support  of  his  family. 
Baerv.  Otto,  Hi  O.  S.  11. 

The  decision  of  a  justice  of  the  peace  upim  a  motion  to  discharge 
an  attachment  can  not  be  reviewed  upon  error  on  the  ground  that  his 
order  is  against  the  weight  of  the  evidence.     2b. 

PROCEEDIN08   AFTER  JVDQUKST. 

.^ler  judgment  for  plaintiff .     Sbc.  5555.  If  judgment  be  rendered  for 
25 
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the  plaintiff,  it  shall  be  satisfied  as  follows:  So  much  of  the  property 
remaining  in  the  hands  of  the  officer,  after  applying  the  money  arising 
from  the  sale  of  perishable  property,  and  s )  much  of  the  personal 
property,  and  lands  and  tenements,  if  any,  wb.ether  held  by  logal  (u 
equitable  title,  as  may  be  necessary  to  satisfy  the  judgment,  shall  be 
sold  by  order  of  the  court,  under  the  same  restrictions  and  regulations 
as  if  the  same  had  been  levied  on  by  execution  ;  and  the  money  aris- 
ing therefrom,  with  the  amount  which  may  be  recovered  from  the  gar- 
nishee, shall  be  applied  to  satisfy  the  judgment  and  costs;  if  there  be 
not  enough  to  satisfy  the  same,  the  judgment  shall  stand,  and  execu- 
tion may  issue  thereon  for  the  residue,  in  all  respects  as  in  other  oai^es  ; 
and  any  surplus  of  the  attached  pro[)erty,  or  its  proceeds,  shall  be  re- 
turned to  the  defendant. 

(a)  Property  to  be  selected  and  exempted  in  lieu  of  homestead  ap- 
plies as  well  to  attachments  as  to  executions.  Close  v.  Sinclair,  38  O. 
S.  530. 

Effect  of  judgment  for  defendant.  Sec.  5554.  If  judgment  in  the  ac- 
tion be  rendered  for  the  defendant,  the  attachment  shall  be  discharged, 
and  the  property  attached,  or  its  proceeds,  shall  be  returned  to^  him. 

Note. — If  such  judgment  be  reversed  upon  error  the  attachment  lien 
remains. 

In  the  case  of  Cameirm  v.  liife  Association  of  America,  in  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  Ohio,  where  the  plaintiff,  in  the 
Superior  Court  of  Cincinnati,  attached  real  estate  of  the  defendant,  and  judgment 
in  the  action  was  rendered  for  the  defendant,  which  judgment  the  plaintiff, 
without  executing  an  error  bond,  reversed  in  the  District  Court  upon  error,  and 
afterward  obtained  a  judgment  against  the  defendant  (thu  defendant  in  the 
meantime  having  retained  the  property,  for  its  general  creditors,  it  being  in- 
solvent), and  filed  a  creditor's  bill  to  subject  ?uch  properly  to  his  judgment, 
which  cause  was  removed  to  the  Circuit  Court  of  the  United  States,  Baxter, 
J.,  AeW,  that  the  erroneous  judgment  did  not  discharge  the  attachment;  that 
only  a  valid  judgment  could  have  such  effect,  and  subjected  the  attached  property 
to  the  plaintiff's  judgment. 

Attachment,  affidavit  for,  etc.,  in  bastardy  cases,  see  sections  6632-5636. 

ERROR   IN   CASES  DISCHARGING    OR    REFUSING    TO    DISCHARGE   AN    AT- 
TACHMENT. 

PdtUion  in  error.  Sec.  5563a.  (*Sitp.,p.  354.)  Aparty  toasuitaflected 
by  an  order  discharging  or  refusing  to  discharge  an  order  of  attach- 
ment, may  file  a  petition  in  error  to  reverse,  vacate,  or  modify  the 
same,  as  in  other  cases;  and  the  original  action  shall  proceed  to  trial  and 
judgment  in  every  respect,  as  though  no  petition  in  error  had  been 
prosecuted. 

Court  shall  fix  time  in  which  petUion  in  error  shuU  be  filed    Sec.  55636- 
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When  an  order  dMuirrjing  an  order  of  altaehmeut  is  made,  and  a 
j>arty  aflected  tlierel»y  excepts  thereto,  the  court  or  judge  shall  fix  the 
number  of  days,  not  to  exceed  Viirty,  in  which  such  party  may  file  his 
jwtition  in  error,  and  during  which  it  shall  be  filetl,  and  the  attached 
proprty  held  by  the  sheriff  or  other  <»fticer ;  the  party  who  files  the 
|)etition  in  ennor  shall  give  an  undertaking  to  the  adverse  party,  with 
mri'iy  to  be  approved  by  the  clerk  of  the  D'uirirt  (Circuit)  Court,  in  dou- 
Ijle  the  amount  of  the  appraiised  value  of  the  proj)erty  attache<l,  condi- 
tioned to  jMiy  suchadveree  party  all  damages  sustained  by  him  in  con- 
sequence of  the  filing  the  same,  in  the  event  of  the  discharge  of  the 
order  of  attachment  by  the  court  in  which  the  petition  in  error  is  file<l, 
because  the  same  was  w  rongfuUy  obtained ;  and  when  such  petition 
in  error  is  filed,  and  an  undertaking  given,  the  sheriff,  or  other 
officer,  shall  continue  to  hold  the  property  attached,  subject  to  the 
further  order  of  the  court. 

Adminiiirator,  etc. ,  may  file  $uch  petition.  Sec.  5563c.  If  a  party  who 
excepts  to  an  order  discharging  or  refusing  to  discharge  an  order  of  at- 
tachment die  tci(/(in  the  time  limited  for  filing  his  petition  in  error,  the 
administrator  or  executor  of  such  decea.«ed  party  may,  at  any  time 
within  Oiirty  days  afler  his  appointment  and  qualification,  file  his  peti- 
tion in  error,  and  thereby  beconie  a  party  to  the  action,  and  shall  not 
be  required  to  give  the  undertaking  required  by  the  preceding  section  ; 
but  no  such  petition  in  error  shall  be  filed  by  an  executor  or  adminis- 
trator after  one  year  from  the  time  such  order  is  made. 

ATTACnMEST    BEFORE   D^BT   DUE. 

Grounds  of  sueh  attachment.  Sec.  5564.  A  creditor  may  bring  an 
action  on  his  claim  before  it  is  due,  and  have  an  attachment  against 
the  property  of  the  debtor : 

1.  When  a  debtor  has  sold,  conveyed,  or  otherwise  disposed  of  his 
property,  with  the  fraudulent  intent  t«)  cheat  or  defraud  his  creditors^ 
or  to  hinder  or  delay  them  in  the  collection  of  their  debts ;  or, 

2.  Is  al)out  to  make  such  sale,  conveyance,  or  disposition  of  his 
property,  with  such  fraudulent  intent ;  or, 

3  Is  about  to  remove  his  property,  or  a  material  part  thereof,  with 
the  intent,  or  Ui  the  effect,  of  cheating  or  defrauding  his  creditor.**,  or 
of  hindering  or  delaying  them  in  the  collection  of  their  debts. 

yot^. — In  »n  affidavit  for  attachmunl  under  this  MCtion  statini;  the  f^mund  of 
altacbtnent,  the  word  'iand"  should  be  u«ed  instead  of  the  disjunctive  "or." 
The  latter  Jbeing  in  the  alternative  would  render  the  affidavit  insufficient. 

Wu)  to  grant  the  order  df  aUaehment—Affiilamt.     Sec.  5565.  The  at- 
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tachment  authorized  by  the  last  section  may  be  granted  by  the  court  in 
which  the  action  is  brought,  or  by  a  judge  thereof;  but  before  such  action 
shall  be  brought,  or  such  attachment  granted,  the  plaintiff,  or  his  agent 
or  attorney,  shall  make  an  oath,  in  writing,  showing  the  nature  and 
amount  of  the  plaintiff's  claim,  that  it  is  just,  when  it  will  become 
due,  and  the  existence  of  any  one  of  the  grounds  for  attachment  enu- 
merated in  the  last  preceding  section,  \ 

(a)  Upon  application  for  an  order  of  attachment  under  this  section, 
good  practice  requires  that  the  affidavit  should  set  forth  the  facts  and 
circumstances,  and  not  merely  the  words  of  the  statute ;  yet,  if  a  judge 
or  court  think  proper  to  act  upon  an  affidavit  stating  the  ground  for  an 
attachment  substantially  in  the  language  of  the  statute,  it  is  a  matter 
of  form  and  practice  not  affecting  any  substantial  right  of  the  defend- 
ant, and  not  a  proper  cause  for  reversal  upon  a  petition  in  error ;  and 
upon  a  like  principle  would  stand  any  variation  from  the  language  of 
the  statute  which  does  not  affect  the  substance  of  the  particular  ground 
upon  which  the  order  of  attachment  was  granted.  Harrison  v.  King, 
9  O.  S.  388. 

Action  to  be  dismissed  if  attachment  refused.  Sec.  5566.  If  the  court 
or  judge  refuse  to  grant  an  order  of  attachment,  the  action  shall  be 
dismissed,  but  without  prejudice  to  a  future  action;  and  in  all  such 
actions  application  for  an  attachment  must  be  made. 

Order  must  specify  amount.  Sec.  5567.  The  order  of  the  court  or 
judge  granting  the  attachment  shall  specify  the  amount  for  which  it 
is  allowed,  not  exceeding  a  sum  sufficient  to  satisfy  the  plaintiff's  claim 
and  the  probable  costs  of  the  action. 

Undertaking.  Sec  5568^  The  order  of  attachment,  as  granted  by 
the  court  or  judge,  shall  not  be  issued  by  the  clerk  until  there  is  exe- 
cuted in  his  office  such  undertaking  on  the  part  of  the  plaintiff  as  is 
directed  by  section  5523. 

No  judgment  before  dd)t  becomes  due.  Sec  5569.  The  plaintiff  in  such 
action  shall  not  have  judgment  on  his  claim  before  it  becomes  due;  and 
the  proceedings  on  attachment  may  be  conducted  without  delay. 

Note. — To  permit  judgment  to  be  taken  before  a  debt  becomes  due  would  im- 
pair the  obligation  of  the  contract,  which  the  Constitution  of  the  United  States 
prohibits  a  state  from  doing  by  any  state  law.  Constitution  U.  S.,  art.  1,  sec. 
10,  cl.  1. 

Application  of  chapter  2.  Sec  5570.  Proceedings  authorized  by  the 
next  preceding  chapter  (2)  shall  govern  attachments  under  this  chap 
ter  (3),  so  far  as  the  same  arc  applicable. 
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(a)  It  i»  error  for  the  court  of  common  pleas  U)  discharge  an  attach- 
ment which  had  been  allowed  by  the  proper  judge,  in  an  action  hj 
•aretiea  to  obtain  indemnity,  on  the  ground  of  the  insufficiency  of  the 
aflBdavit.     Garu  v.  TAompaon,  11  0.  S.  579. 
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CHAPTER  XXVI. 

REVIVOR  OF  ACTIONS. 

What  actions  abate  by  the  death  of  a  party.  Sec.  5144.  Except  as 
otherwise  provided,  no  action  or  proceeding  pending  in  any  court  shall 
abate  by  the  death  of  either  or  both  of  the  parties  thereto,  except  an 
action  for  libel,  slander,  malicious  prosecution,  assault,  or  assault  and  bat- 
tery, for  a  nuisance,  or  against  a  justice  of  the  peace  for  misconduct  in 
office,  which  shall  abate  by  the  death  of  either  party. 

(a)  The  right  to  revive  an  action  is  not  dependent  upon  the  dis- 
cretion of  the  court  or  judge,  but  under  the  conditions  and  within  the 
time  limited  is  a  matter  of  right;  but  the  remedy  provided  by  the 
Code  is  not  exclusive.     Carter  v.  Jennings,  24  O.  S.  182. 

The  prosecution  of  the  reputed  father  of  a  bastard  child  does  not 
abat-3  by  the  death  of  the  child.     Hinton  v.  Dickinson,  19  O.  8.  583. 

If  in  an  action  of  slander  a  party  dies  after  verdict  and  before  judg- 
ment, the  action  does  not  abate.  The  right  to  recover  being  estab- 
lished, and  the  amount  of  damages  determined  by  the  verdict,  it  shall 
continue  in  force,  and  a  judgment  may  be  given  upon  it  (nunc  pro 
tunc)  as  of  the  term  when  it  was  rendered.  Dial  v.  Holter,  6  O.  S. 
228,  246.  (And  the  same  rule  will  apply  to  all  other  cases  which 
abate  by  the  death  of  either  or  both  the  parties.) 

Where,  in  an  action  of  slander,  the  defendant  perfected  an  appeal 
and  died,  the  suit  abated.  Long  v.  Hitchcock,  3  O.  274.  (An  appeal 
vacates  the  judgment,  and  the  case  is  in  the  Appellate  Court  as  if  it 
never  had  been  tried.)     See  note  to  section  5154. 

Action  for  dower  does  Tiot  ahaie.  Sec.  5145.  If  the  plaintiff  in  an 
action  for  dower  die  before  final  judgment  therein,  the  action  may  be 
revived  in  the  name  of  her  personal  representative,  for  the  purpose 
mentioned  in  section  5715. 

When  action  may  proceed  without  revivor.  Sec.  5146.  When  there 
are  several  plaintiffs  or  defendants,  and  one  of  them  dies,  or  his  pow- 
ers as  a  personal  representative  cease,  if  the  right  of  action  survive  to 
or  against  the  remaining  parties,  the  action  may  proceed  ;  but  the 
death  of  the  party,  or  the  cessation  of  his  powers,  shall  be  first  stated 
on  the  record. 

Note. — This  section  has  reference  tq  joint  rights  or  liabilities.     It  applies  to 
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copartners  because  they  are  Jointly  entitled,  or  jointly  liable.  The  right  or  lia- 
bility survive*  to  the  living  person,  or  persons.  Oummon-Iaw  precedents,  as  in 
Chitty's  PIpadings.  do  not  mention  partners,  but  state  merely  a  joint  cause  of 
action  or  liability.     See  section  j>311. 

Action  may  ahate  a*  to  tome  of  the  parties,  and  proceed  a»  to  others.  See. 
5147.  Whf  u  one  of  several  pluintifl'a  or  defendants  dies,  or  his  powers 
jH  :i  i)ers4)nal  representative  ceiuse,  if  the  cause  of  action  doeg  not 
•'urN'ive,  the  court,  if  of  opinion  that  the  merits  of  the  controversy  can 
be  properly  determined,  and  the  principles  applicable  to  the  case  fully 
settled,  may  pniceed  to  try  the  same  as  l)et\veen  the  remaining  par- 
ties; btit  the  judgment  shall  not  prejudice  any  person  who  wa.s  not  a 
})arty  at  the  time  of  the  trial. 

Note. — This  section  applies  to  cases  of  aeoeral  rights  ur  liabilities,  direct  or 
collateral — ta  \o  mnkers  <>f  h  promissory  note,  severally  liable,  or  the  maker,  and 
indorsers  of  negotiable  paper,  or  guarantors  of  a  contract. 

By  and  against  totu>m  action  revived.  Sec.  5148.  When  one  of  the 
parties  to  an  action  dies,  or  his  powers  as  a  personal  representative 
cease  before  judgment,  if  the  right  of  action  survives  in  favor  of  or 
against  his  repre-«entatives  or  successor,  the  action  may  be  revived,  and 
proceed  in  the  name  of  such  representatives  or  successor. 

(a)  If,  aftor  judgment,  a  party  dies,  one  who  Ikjcoujcs  privy  to  the 
judgment  may  prosecute  proceedings  in  error,  not  commenced  at  the 
time  of  the  death,  without  resort  to  revivor;  but,  in  his  petition  in 
error,  he  must  aver,  and  prove,  if  denied,  the  facts  making  him  such 
privy.     Hanover  v.  Sperry,  35  O.  S.  244. 

Revivor  by  appearance  or  mpplemenial  pleading.  Sec.  5149.  A  revivor 
may  be  effected  by  the  allowance  by  the  court,  or  a  judge  thereof  in 
vacation,  of  a  motion  of  the  representative  or  successor  in  interest  to 
become  a  party  to  the  action,  or  by  supplemental  pleading  alleging  the 
death  of  the  party<  and  naming  his  representative  or  successor  in  in- 
terest upon  whom  service  may  be  made  as  in  the  commencement  of  an 
action;  but  the  limitations  contained  in  subsequent  sections  of  this 
chapter  (1)  do  not  apply  to  this  section. 

(a)  This  section  seems  to  l>o  but  declaratory  of  tlie  law  as  it  l>efore 
existed.     Carter  v.  Jenniug»,  24  O.  S.  182;   Jilack  v.  Hill,  21)  O.  S.  87. 

The  court  may  allow  the  representative  of  a  deceased  defendant 
in  error  to  l>e  made  jiarty  to  the  proceeding,  although  more  than  a 
year  may"  have  inter%'ened  from  the  death  of  such  defendant  to  the 
time  of  making  application  for  such  allowance.     Pavey  v.  Ptivey,  30 
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O.  S.  600 ;    Black  v.  Hill,  29  O.  S.  87 ;    Foreman  v.  Haag,  37  O.  S. 
i43 ;    Williams  v.  Engkbrecht,  38  O.  S.  96. 

An  order  of  sale  is  not  abated  by  the  death  of  the  plaintiff,  nor  by 
the  marriage  of  the  administratrix  in  whose  favor  it  issued.  Craig  v. 
Fox,  16  O.  563 ;  Kern  v.  Foster,  16  O.  274,  276. 

Revivor  by  conditional  order.  Sec.  5150.  A  revivor  may  also  be  ef- 
fected by  a  conditional  order  of  the  court,  if  made  in  term,  or  by  a 
judge  thereof,  if  in  vacation,  that  the  action  be  revived  in  the  name 
of  the  representative  or  successor  of  the  party  who  died,  or  whose 
powers  ceased,  and  proceed  in  favor  of  or  against  him. 

Tlie  conditional  order,  what  to  contain.  Sec  5151.  The  order  may 
be  made  on  the  motion  of  the  adverse  party,  or  of  the  representative  or 
successor  of  the  party  who  died,  or  whose  powers  ceased,  suggesting 
his  death,  or  the  cessation  of  his  powers,  which,  with  the  name  and 
capacities  of  his  representative  or  successor,  shall  be  stated  in  the 
order. 

How  served.  Sec.  5152.  If  the  order  be  made  by  consent  of  the  par- 
ties, the  action  shall  forth ^yith  stand  revived ;  if  not  made  by  consent, 
the  order  shall  be  served  upon  the  party  adverse  to  the  party  on  whose 
motion  it  was  made,  in  the  same  manner,  and  returned  within  the 
same  time,  as  a  summons;  and  if  sufficient  cause  be  not  shown 
against  the  revivor,  the  action  shall  stand  revived.     See  section  5158. 

Service  by  publication,  when.  Sec  5153.  When  the  plaintiff  makes 
an  affidavit  that  the  representatives  of  the  defendant,  or  any  of  them 
in  whose  name  the  action  is  ordered  to  be  revived,  are  non-residents  of 
the  state,  or  have  left  the  state  to  avoid  the  service  of  the  order,  or  so 
conceal  themselves  that  the  order  can  not  be  served  upon  them,  or  tjiat 
the  names  and  residence  of  the  heirs  or  devisees  of  the  person  against 
whom  the  action  is  ordered  to  be  revived,  or  some  of  them,  are  un- 
known to  the  affiant,  a  notice  may  be  published  for  six  consecutive 
weeks,  as  provided  by  section  5048,  notifying  them  to  appear  on  a  day 
therein  named,  not  less  than  ten  days  after  the  publication  is  complete, 
and  show  cau^^e.  why  the  action  sliould  not  be  revived  against  them ; 
and  if  sufficient  cause  be  not  shown  to  the  contrary,  the  action  shall 
stand  revived. 

In  whose  name  revived  when  plaintiff  dies.  Sec  5154.  Upon  the 
death  of  the  plaintiff  the  action  may  be  revived  in  the  names  of  his 
representatives  to  whom  his  right  has  passed;  if  liis  right  has  passed 
to  his  personal  representative,  the  revivor  shall  be  in  his  name  ;  and  if 
it  has  passed  to  his  heirs  or  devisees  who  could  support  the  action  if 
brought  anew,  the  revivor  may  be  in  their  names. 
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(a)  An  action  tot  wrongfully  causing  death  abates  by  the  death  of  the 
wrong-doer.  R\u»eU  v.  Sunbnry,  37  O.  S.  372.  8«»,  an  action  against 
a  surgeon  for  malpractice.      IVolf  v.    IVall,  40  O.  S.  111. 

(6)  Where  the  defeudaut,  in  a  proceeding  t«i  condemn  land  for  public 
U9e,  dies  during  the  pendency  of  the  proceeding,  or  during  the  pen- 
ilency  of  a  petition  in  error  to  reverse  the  same,  the  revivor  of  the 
jiDceeding  must  be  had  in  the  name  of  the  heirs  or  devisees,  and  not 
that  of  the  administrator  of  the  deceased.  V^aUey  Ra'dvcay  Co.  v.  Bohm^ 
29  O.  S.  633. 

In  tchoK  name  when  defendant  diet.  Sec.  5155.  Upon  the  death  of 
a  defendant,  in  an  action  wherein  the  right,  or  any  part  thereof,  sur- 
vives against  his  personal  representative,  the  revivor  shall  be  against 
him  ;  and  it  may  also  be  against  the  heirs  or  devisees  of  the  defendant, 
or  both,  when  the  right  of  action,  or  any  part  thereof,  survives  against 
them. 

When  defendant  in  real  action  dies.  Sec.  5156.  Upon  the  death  of 
a  defendant  in  an  action  for  the  recovery  of  real  property  only,  or 
which  concerns  only  his  rights  or  claims  to  such  property,  the  action 
may  be  revived  against  his  heirs  or  devisees,  or  both,  and  an  order 
therefor  may  be  forthwith  made,  in  the  manner  directed  in  the  pre- 
ceding sections  of  this  iiulxlivision  (ch.  1,  subd.  4). 

lAmiiaiion  token  defendant  dies.  Sec.  5157.  An  order  to  revive  an 
action  against  the  representative  or  successor  of  a  defendant  shall  not 
be  made  without  the  consent  of  such  representative  or  successor,  unless 
within  one  year  from  the  time  it  could  have  been  first  made.  See  note 
to  section  5149. 

Limit'Uion  lohen  plaintiff  diet.  Sec.  5158.  An  order  to  revive  an 
action  in  the  name  of  the  representative  or  successor  of  a  plaintiff  may 
be  made  forthwith,  but  shall  not  be  made,  of  right,  without  the  con- 
sent of  the  defendant,  after  the  expiration  of  otie  year  from  the  time 
the  onler  might  have  been  first  made;  but  when  the  defendant  is 
dead,  or  his  powers  have  ceased,  the  order  of  revivor  on  both  sides 
may  l)c  made  in  the  period  limited  in  the  last  section. 

AdioH  to  be  dinnis»ed  tchen  it  can  not  be  revived.  Sec.  5159.  When  it 
ap{>ears  by  affidavit  that  the  powers  of  a  party  who  sues  or  is  sued  as 
a  pcRMtnal  representative  have  ceased,  or  that  either  {tarty  to  an  action 
has  Ikhmi  dead,  for  a  period  su  long  that  the  action  can  not  be  revived 
in  the  names  of  his  representatives  or  success«)r  without  theconsentof 
both  parthes,  the  court  shall  order  the  action  t>  be  stricken  from  the 
docket. 

Defendant  may  have  aetion  digau/ned  for  want  <^  revivor.     Sbc.  5160. 
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At  any  term  succeeding  the  death  of  the  plaintiff,  while  the  action 
remains  on  the  docket,  the  defendant,  having  given  to  the  plaintiff's 
representatives  in  whose  names  the  action  might  be  revived  ten  days' 
notice  of  the  application,  may  have  an  order  to  strike  the  action  from 
the  docket,  and  for  costs  against  the  estate  of  the  plaintiff,  unless  the 
action  be  forthwith  revived. 

Trial  notto  be  postponed  because  of  revivor.  Sec.  5161.  When  an  action 
stands  revived  the  trial  thereof  shall  not  be  postponed  by  reason  ol 
the  revivor. 
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CHAPTER  XXVII. 

CONDUCT  OF  THE  DEFENSE  AGAIN.ST  THE   ACTION.   ETC. 

In  taking  upon  himself  the  clefen.se  of  a  case,  the  lawyer  should 
first  ascertain  if  the  defendant  is  pro|)erly  in  court  and  legally  bound 
to  respond  to  the  cause  of  action  brought  against  him.  If  the  court 
has  jurisdiction  of  the  subject-matter  of  the  action,  the  inquiry  will 
be,  has  it  pn)perly  acquired  jurisdiction  of  the  person  of  the  defendant ; 
and  if  not,  how  .shall  the  defendant  avail  himself  of  his  privilege,  and 
not,  in  doing  so,  subject  himself  to  the  jurisdiction?  Want  of  juris- 
diction of  the  subject-matter  can  not  be  waived,  as  in  such  case  con- 
sent of  the  parties  can  not  confer  jurisdiction  upon  the  c«turt ;  but,  in 
most  cases,  objections  to  the  jurisdiction  of  tJie  jteinon  of  tlie  defend- 
ant may  be  waived  by  any  act  which  affects  a  voluntary  appearance 
to  the  action. 

1.  Was  jurisdiction  of  the  {)er8on  of  the  defendant  obtained  by  the 
fraud  of  the  plaintiff?  If,  upon  any  false  pretense  or  stratagem,  the 
plaintiff  has  induced  the  defendant  to  come  within  the  jurisdiction  of 
the  court,  and  there  brought  the  action  against,  and  caused  a  sum- 
mons to  be  served  upon  him,  the  defendant  may  set  aside  the  summons 
and  service,  which  will  leave  the  court  powerless  to  proceed  in  the 
cause. 

The  proper  and  safer  method  ^>t  taking  advantage  of  such  fraud  is 
by  motion. 

[Form  228.] 

Common  Plea.H  Court  of County,  Ohio. 

^      ^.lohii  Doe^  PlaintiflF.  |  Motion  to  Set  Aside  Summona  and  U.»- 

•lohn  Smith  et  aU..  Defendant..  J      '«^"'"  ^^  ^""^ 

.And  now  comes  the  said  defendant,  John  Smith,  who  app«-ar.-<  bofore 
the  court  for  the  purposes  of  this  motion  only,  and  to  claim  that  he  Lt  not 
legally  bound  to  answer  to  this  action  in  this  court,  and  moves  the  court 
to  set  Offide  the  summons  issued  herein  against,  and  the  ret  urn  oT  the  serv- 
ice of  the  same,  upon  him,  booause  the  said  plaintiff,  John  Doe  [or  kit 
attomn/  Edward  Chkc,  or  other  mimrj  p/T»on  or  jterson*  arflng  for  the  plaintiff '\, 
fur  the  purpose  of  acquiring  juri-^diction,  in  this  action,  of  the  person  of 
this  defendant,  fraudulently  pretended  to  this  defendant  that  he  desired 
him  to  com«  to  ,  to  see  and  consult  with  him  in  reference  to  [what- 
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ever  the  fraudulent  device  wets'],  and  requested  this  defendant  to  come  there 
for  such  purpose;  that  relying  on  the  truth  and  good  faith  of  the  said  John 
Doe,  this  defendant  came  to  said  place  solely  for  the  purpose  of  comply- 
ing witli  said  request,  and  while  so  at  said  place  by  the  said  procurement 
of  the  plaintiff,  the  plaintiff"  caused  said  summons  herein  to  be  served 
upon  this  defendant  in  fraud  of  his  rights,  and  by  fraud  upon  this  court. 
Wherefore,  he  asks  that  the  summons  herein,  and  the  service  and  return 
of  the  same,  be  set  aside  and  held  for  naught. 

.losKPH  CiiiTTY,  Attorney  for  John  Smith. 

Such  motion  may  be  lieard  by  the  court  upon  affidavits  submitted 
by  the  parties;  and  the  order  of  the  court  upon  such  moti()n  may  be 
reviewed  by  petition  in  error — all  the  affidavits  and  testimony  ad- 
duced to  the  court  on  the  htaring  being  embodied  in  a  bill  of  excep- 
tions. If  the  plaintiff  caused  tlie  summons  to  be  issued  to  obtain  its 
fraudulent  service  upon  the  defendant,  the  summons,  as  well  as  its 
service  and  the  officer's  return  of  the  same,  will  be  set  aside  at  the 
costs  of  the  plaintiff;  but  as  a  party  may  file  a  petition  and  issue  sum- 
mons after  summons  upon  it,  with  a  view  to  obtaining  a  legal  service 
upon  the  defendant,  a  summons  issued  for  such  purpose,  and  afterward 
fraudulently  served  upon  the  defendant,  will  not  be  set  aside,  but  only 
such  service  and  the  officer's  return  of  the  same. 

[Form  229.] 

-j^     -1  (  Order  Setting  Aside  Summons  and  Service  and  Re- 

T  u     o     -tu    i    1       I     turn  of  Same. 
John  hmith  et  als.    ) 

This  day  this  cause  came  on  to  be  heard  upon  the  motion  of  the  said 
John  Smith  to  set  aside  tli^  summons  and  service  and  return  thereof,  and 
the  court  having  heard  the  evidence  adduced  by  the  parties  respectively 
and  the  arguments  of  their  counsel,  and  being  fully  advi.sed  in  the  prem- 
ises, doth  grant  said  motion.  It  is,  therefore,  ordered  and  adjudged  by 
the  court  that  the  summons  issued  herein  against  the  said  defendant, 

John  Smith,  on  the  day of  ,  a.  d.    18 — ,  and  served  upon 

him,  and  the  sheriff's  return  of  such  said  service,  be  and  the  same  are 
hereby  set  aside  and  held  for  naught,  at  the  costs  of  the  plaintiff,  taxed  at 

dollars  [to  which  the  plaintiff  excepts,  and  thereupon  presented  his 

certain  bill  of  exceptions,  w^hich  the  court  finds  to  be  a  true  bill  of  excep- 
tions, and  allowed  and  signed,  and  which  is  filed  as  part  of  the  record 
herein,  but  is  not  to  be  entered  at  hirge  upon  the  minutes]. 

If  the  motion  be  overruled  the  proper  entry  will  suggest  itself  from 
the  foregoing  one  granting  such  motion.  In  such  case,  if  the  defend- 
ant has  preserved  his  right  by  bill  of  exceptions,  and  is  forced  to 
answer  to  the  merits  or  suffer  judgment  against  him,  proceedings  in 
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ern»r  for  tho  «leiiial  of  his  motion  will  not  l>e  prejmliced  by  such  compul- 
»orj'  answer.  A  court  will  not  tolerate  tlio  fraudulent  use  or  abuse  of 
its  process*,  mesne  or  final.  If  a  plaintiff  in  execution,  by  fraudulent 
device,  induce  the  execution  debtor  to  bring  property  within  the  juris- 
diction of  the  court  and  cause  it  to  be  levied  U{H)n,  such  levy  will  be 
set  a-side  and  the  property  released.  2.  By  section  5038,  except  on 
warrant  of  attorney  to  confess  judgment,  no  maker  of  a  promissory 
note,  or  acceptor  of  a  bill  of  exchange,  or  if  the  bill  be  not  accepted, 
no  drawer  thereof,  can  be  summoned  to  answer  to  an  action  brought 
in  a  county  other  than  that  in  which  he,  or  another  joint  maker,  ac- 
ceptor, or  draw^er,  resides  or  is  summoned.  And  an  action  can  not  be 
brought  against  the  a.ssignor  of  a  chose  in  action  in  the  county  of  his 
residence  and  the  assignee  be  served  with  summons  in  the  action  in 
another  county  where  he  resides.  Allen  v.  Miller  11  O.  S.  374,  378. 
And  in  this  case,  the  objection  was  taken  by  aivsicer  joined  with  an 
an.swer  c.'ntaining  a  general  denial,  apparently,  under  section  5071, 
providing  that  the  defendant  may  set  forth  in  his  answer  as  many 
grounds  of  defeu!«e  as  he  has ;  but  the  question,  whether  by  an:»wering 
to  tlic  merits,  an  appearance  to  the  action  by  the  assignee  was  not  af 
fected  as  fully  as  if  he  had  been  served  with  a  summons  in  the  county 
where  the  action  was  brought,  does  not  seem  to  have  been  made  or 
considered.  Certainly,  in  such  cases,  the  objection  can  be  taken  by 
motion. 

Demurrern  lie  only  to  pleading*,  and  no  objection  to  any  thing  not 
contained  tu  a  pleading  can  be*  taken  by  demurrer. 

If,  in  a  case  like  the  example  given  in  Form  1,  the  maker  of  the  note 
lives  in  one  county  and  the  indorsers  in  another,  and  suit  is  brought 
against  the  indorsers  in  the  county  of  their  residence,  and  a  summons 
is  ioBued  against  the  maker  directed  to  the  sherifi*  of  the  county  of  his 
residence  and  served  upon  him  there,  he  may  avoid  the  action  by  mo- 
tion as  follows : 

[Form  230.] 

Court  of  Common  Plea«  of County. 

John  Doo.  Plaintiff,  |  Motion   of   John   Smith  to  8«t  Aside 

No.  — .]  V*.  V     Summons   and  Service,  and  Return 

lohn  Smith  et  als.,  Defendants.  )      thereof. 

And  now  comes  tbo  said  defendant,  John  Smith,  and  ap|>earing  for  no 
other  pur])ose,  moves  the  court  to  set  aside  th»  summons  heroin  issued  to 

the  sheriff  of county,  and  served  upon  this  defendant,  and  the  return 

of  said  writ,  fur  the  reason  : 

That  hajs  the  alleged  maker  of  the  pr  mi.isory  note  8ued  upon  in  this 

action,  and  resides  in  the  county  of ,  Ohio,  where  said  summons  was 

served  upon  him.  Joscrn  Cmittt,  Attorney  for  said  John  Smith. 
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The  summous  and  the  return  of  the  officer  indorsed  upon  the  same, 
with  an  inspection  of  the  plaintiflTs  petition,  will  establish  the  ground 
alleged  in  the  motion. 

[Form  231.] 

,,       '   T  Order  Settinji  Aside  Summons,  etc.,  against  John 

No.  — .]  vs.  >  "  Smith 

John  Smith  et  als.  ) 

This  day,  the  motion  heretofore  filed  herein  by  said  John  Smith  to  set 
aside  the  summons  issued  against  him  herein,  directed  to  the  sheriff  of 

county,  the  service  tliereof  upon  him  in  said county,  and  the 

sheriff's  return  of  said  writ,  came  on  to  be  heard  by  the  court,  and  the 
court  doth  find  the  facts  stated  in  said  motion  to  be  true.  Wherefore  it 
is  ordered  and  adjudged  by  the  court  that  said  summons,  service  thereof 
upon  said  defendant,  John  Smith,  and  the  sheriff's  return  of  the  same,  be 
and  they  are  hereby  set  aside  and  held  for  naught;  and  that  the  plaintiff 
pay  the  costs  incurred  in  the  premises,  taxed  at dollars. 

3.  If  it  is  not  important  to  the  defendant  to  gain  time,  or  advan- 
tageous to  him  to  have  the  plaintiff's  pleading  definite  and  certain, 
and  its  defects  or  deficiencies  be  such  as  are  likely  to  embarrass  him  at 
the  trial,  or  will  not  be  cured  by  the  defendant's  pleading  over,  or  by 
verdict  in  favor  of  the  plaintiff,  it  will  often  prove  the  better  course  to 
do  nothing  by  motion,  demurrer,  or  otherwise,  to  require  the  plaintiff 
to  perfect  his  case  by  his  pleadings. 

4.  When  actions  are  required  to  be  brought  in  a  certain  county,  as 
provided  in  sections  5022-5034,  and  they  are  brought  in  another 
county,  the  objection  to  the  jurisdiction  of  the  court,  if  the  fact  appears 
from  the  petition,  should  be  made  by  demurrer  according  to  clause  1 ,  sec- 
tion 5062 ;  and  if  it  do  not  so  appear,  then  by  answer  alleging  the  facts 
showing  such  want  of  jurisdiction.  For  example,  if  a  public  officer 
(clause  2,  section  5025)  be  sued  for  an  official  act  in  another  county, 
and  the  petition  does  not  disclose  the  fact,  but  counts  against  him  as 
an  ordinary  person  for  a  mere  personal  act,  his  answer  must  disclose 
the  fact  that  the  court  has  no  jurisdiction  of  his  person. 

5.  In  the  case  of  corporations,  where  the  return  of  the  officer  does 
not  show  service  of  the  summons  on  a  proper  officer  or  agent,  the  de- 
fendant may,  on  motion,  set  aside  the  service  and  return,  or  let  judg- 
ment be  taken  by  default,  and  reverse  it  for  want  of  jurisdiction  on 
petition  in  error.  If  the  latter  course  be  elected,  great  care  must  be 
observed  by  the  attorney  not  to  do  any  thing  which  will  effect  an  ap- 
pearance of  his  client.  In  Fee  v.  Big  Sand  Iron  Co.,  13  O.  S.  563, 
there  had  been  no  valid  service  upon  the  corporation;  but,  when  judg- 
ment was  rendered  by  default,  the  defendant's  attorney,  no  other  than 
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ihc  laie  eminent  Supreme  Judge  Welch,  gave  notice  of  appeal  to  the 
District  Court,  which  ap])eul  was  nut  perfected,  but  procctHiiiigs  in 
error  instituted  in:<itead.  In  that  proceeding,  it  was  held  that  the  no- 
tice of  apiK'ul  u|X)u  the  record,  given  after  judgment,  was  an  appear- 
ance, and  rendered  service  of  a  summons  uunecessary,  and  the  judg- 
ment was  sustained. 

So  a  motion  t »  vaciite  a  judgment  on  any  other  ground  than  that  of 
want  of  jurisdiction  U  an  apjK*arance  fmni  that  time.  U'a/jjon  v.  Paine, 
j:.  O.  8.  340;  Mamleti  v.  Soper,  1 1  O.  S.  503. 

r».  By  section  5010,  a  jKirty  who  executes  a  writing  by  initials  may 
if  so  designatetl  in  an  action  thereon.  In  other  cases,  where  the  name 
f  a  defendant  is  unknown,  section  5118  provides  for  the  mode  of  su- 
ng him  in  a  fictitious  name.  If  this  section  is  not  followed  in  such  a 
use,  and  the  defendant  is  sued  by  his  initials,  it  can  be  taken  advan- 
tage of  by  motion  to  set  aside  the  summons  and  return  of  service 
thereof.  If  to  the  motion  is  added  an  asking  to  strike  the  petition 
from  the  files,  because  of  such  misnomer  in  it,  that  will  be  an  appear* 
ance  to  the  action  by  such  name. 

^Vllethcr  the  motion  in  such  case  should  state  the  full  name  of  the 
party,  or  not,  as  was  requisite  in  a  plea  of  abatement  for  misnomei 
under  the  common-law  system,  has  not  been  decided  by  the  Supreme 
Court.  Section  5118  gives  the  plaintiff  the  right  to  sue  the  defendant 
by  a  fictitious  name,  and  thus  avoid  such  motion. 

DE3IURRER. 

1.  Section  5062,  clause  1.  "Thatthecourthasno  jurisdiction  of  the 
penon  of  the  defendant"  applies  only,  it  would  seem,  to  cases  in 
which  the  defendant  can  only  be  sued  ia  a  certain  county,  or  counties, 
and  the  petition  shows  the  fact,  as  in  the  classes  of  actions  specified  in 
sections  5022,  5030,  5034, 5038,  as  ordinarily  the  filing  of  a  demurrer 

r  other  pleading  is  a  personal  appearance  to  the  action.  Where  the 
(Irnndant  may  avail  himself  of  a  right  or  privilege  by  demurrer  if  the 
p*-iiti'>n  dlscloi^e  the  same,  ho  may  do  so  by  aiisuxr  if  it  do  not;  and 
upon  this  ground  the  case  of  Mien  v.  Miller,  supra,  apparently  stands. 
This  ground  of  demurrer  must  be  specially  stated.     §  5063. 

2.  That  the  plaintiff  hiis  not  legal  capacity  to  sue- -as  where  it  ap- 
{•oars  from  the  petition  that  he  is  an  infant,  who  must  sue  by  his  next 
friend,  a  lunatic  under  guardianship,  a  married  woman  when  the  sub- 
ject of  the  action  does  not  relate  to  her  separate  estate,  property,  or 
I)ersonal  rights;  or,  under  the  statute,  sections  6134,  6135,  for  wrong- 
fully causing  death,  brought  by  a  plaintiff  other  than  the  personal 
xepreaentative  of  the  person  deceased,  etc. 
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3.  That  there  is  another  action  pending  between  the  same  parties 
for  the  same  cause.  Such  other  pending  action  must  be  between  the 
same  plaintiff  and  defendant  in  a  court,  either  state  or  federal,  within 
the  state.  If  it  be  pending  in  a  court  in  another  state,  that  can  be 
no  bar. 

4.  That  there  is  a  misjoinder  of  parties  plaintiff,  as  when  more  par- 
ties  join  as  plaintiffs  in  the  action  than  have  a  legal  right  to  the  relief 
grantable  upon  the  facts  stated  in  the  petition.  When  the  demurrer  is 
sustained,  the  plaintiff  may  amend  his  petition  by  striking  out  the 
names  of  the  improper  parties  (section  5114)  ;  and  this  should  be 
done,  not  by  erasing  any  thing  from  the  original  petition,  but  upon  a 
separate  paper ;  and  the  petition  as  so  amended  should  be  reverified. 

5.  That  there  is  a  defect  of  parties,  plaintiff  or  defendant,  as  if  one 
only  of  two  or  more  joint  contractors  sue  or  be  sued.  This  does  not 
apply  to  joint  wrong-doers,  who  may  be  sued,  jointly  or  severally.  One 
party  can  not  demur  because  others  are  improperly  joined  as  defend- 
ants with  him. 

6.  That  several  causes  of  action  are  improperly  joined,  as  an  action 
under  clause  1  with  clause  2,  etc.,  of  section  5019.  But  when  a  de- 
murrer is  sustained  on  this  ground  the  misjoined  causes  of  action  may 
be  docketed  as  separate  actions,  as  provided  in  section  5065. 

7.  That  separate  causes  of  action  against  several  defendants  are 
improperly  joined,  as  a  distinct  liability  of  A.  to  the  plaintiff,  with  a 
distinct  liability  of  B.  to  such  plaintiff,  neither  having  any  legal  in- 
terest in  the  matter  of  the  relief  sought  against  the  other.  In  case  a 
demurrer  on  this  ground  is  sustained,  there  seems  to  be  no  authority 
for  separately  docketing  the  actions  against  each  under  section  5065 ; 
but  under  section  5114  the  plaintiff  may,  perhaps,  be  permitted  by 
amendment  to  strike  out  one  cause  of  action  and  the  name  of  one  de- 
fendant, and  proceed  upon  the  other  cause  of  action  against  the  other 
defendant. 

8.  That  the  petition  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  ;  that  the  the  court  has  no  jurisdiction  of  the  subject 
of  the  action.  Where  either  of  these  grounds  exists  no  judgment  ren- 
dered upon  the  petition  can  be  valid,  and  they  need  not  be  stated  in  a 
demurrer  to  such  petition.  All  other  grounds  of  demurrer  must  be 
specially  alleged  in  the  demurrer,  or  they  will  be  waived,  and  the  de- 
mun*er  considered  as  limited  to  the  sufficiency  of  the  facts  stated  in 
the  petition,  or  that  the  court  has  no  jurisdiction  of  the  subject  of  the 
action.     §  5063. 

When  the  facts  stated  in  the  petition  show  that,  at  the  time  the  ac- 
tion is  brought,  there  is  no  subsisting  right  of  action  in  favor  of  the 


CONDUCT  OF  TBB  DBPBN8B  AGAINST  THB  ACTIO!!,  BTC.  '401 

plaintiflf  against  the  defendant,  a  general  demurrer  to  it  will  lie — such 
as  that  the  cause  of  action  is  barred  by  the  statute  of  liraitations; 
but,  it  is  the  better  practice,  where  the  petition  shows  a  valid  right  of 
action  to  have  once  existed,  to  specify  the  ground  of  demurrer. 

[Form  232.    §  5062.] 

<  "ourt  of  Common  Pleas  of County. 

John  Doe  j 

Jo'hnlsmitb.  J^bn  Jone.,  and     ^^^^^^  *<>  Pe^^wn 
Hugh  Evans.  j 

The  defendant,  John  Smith,  demurs  to  the  petition  herein  on  the 
jroundu: 

Ist.  That  separate  causes  of  notion  against  several  defendants  are  im. 
properly  joined,  he  being  sued  ns  the  alleged  maker,  and  the  said  John 
Jones  and  Hugh  Evans  as  the  alleged  indorsers  of  said  promissory  note. 

2d.  The  petition  does  not  state  facti  sufficient  to  constitute  a  cause  of 
action  in  favor  of  the  plaintiff  and  against  this  defendant. 

Joseph  Cuittt,  Attorney  for  said  John  Smith. 

KoU. — At  common  law  the  indorser  could  not  bo  sued  with  maker  of  n  prom- 
iMory  note,  or  the  acceptor  of  n  bill  of  exchange,  as  the  indorser's  contract  is 
conditional  upon  the  breach  of  that  of  the  mHker  of  the  note,  or  acceptor  uf  the 
bill.  The  Code  permiu  such  joinder.  1}  508U,  6009;  Kautzman  v.  Weirick,  26 
O.  S.  830. 

If  a  demurrer  is  sustained,  the  party  filing  the  defective  pleading 
may  amend  upon  such  terms  as  the  court  prescribes,  in  which  case  the 
question  involved  on  the  demurrer  often  becomes  immaterial ;  or,  if 
the  case  can  nut  be  bettered  by  amendment,  the  party  may  except  to 
the  sustaining  of  the  demurrer,  and  suffer  judgment  to  l)e  rendered 
against  him  upon  the  pleadings,  and  have  the  case  reviewed  in  an  ap- 
pellate court  upon  petition  in  error.  In  such  case,  the  pleadin<;s  being 
|K»rt  of  the  reconl,  no  bill  of  exceptions  is  requisite. 

Rule  in  comidering  demurrers.  A  bad  auswer  is  good  enough  to  a 
bad  petition,  and  an  insufficient  reply  to  an  answer.  So,  a  demurrer  is 
said  to  "  search  the  record."  If  an  answer  is  demurred  to  and  the  pe- 
tition fails  to  state  a  good  cause  of  action,  the  demurrer  to  the  answer, 
however  insufficient  such  answer  may  be,  will  be  overruled  ;  and  if  the 
demurrer  b  to  the  reply,  it  is  enough  to  authorize  the  court  to  overrule 
it,  to  show  that  the  matters  in  the  answer,  which  are  replied  to,  con- 
stitute no  defense  to  the  cause  of  action  alleged  in  the  petition.  And 
if  the  petition  states  no  cause  of  action,  the  defendant,  on  demurrer  to 
the  reply,  may  take  advantage  of  the  insufficiency  uf  the  petition. 
26 
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[Form  233.] 

o  n     oe  I  Dgjuurrgr  to  Petition  Sustained  [and  Judgment  for 

T^uQ    ^fu     *.     1     I      Defendant,  John  Smith]. 
John  Smith  et  als.  J  '  -■ 

This  day  this  cause  came  on  to  be  heard  upon  the  demurrer  of  the  de- 
fendant, John  Smith,  to  the  petition  [or,  to  the  1st  or  2nd,  etc.,  cause  of 
action  stated  in  the  petition,  as  the  case  may  6e],  and  was  argued  by  coun- 
sel; on  consideration  whereof,  and  the  court  being  fully  advised  in  the 
premises,  it  is  adjudged  by  the  court  that  said  demurrer  be,  and  the  same 
is  hereby,  sustained,  to  which  the  plaintiff  excepts;*  and,  upon  his  ap- 
plication, leave  is  hereby  given  the  plaintiff  to  amend  his  petition  in 

days  from  the  date  of  this  entry  [at  the  costs  of  the  plaintiff  of  said  de- 
fective petition,  and  of  the  demurrer  thereto]. 

If  the  plaintiff  can  not  better  his  case  by  amendment  follow  the 
above  form  to  the  *,  and  add : 

And  thereupon  the  plaintiff  not  asking  to  amend,  it  is  further  adjudged 
by  the  court,  upon  the  pleadings,  that  said  petition  be  dismissed,  and  the 
said  defendant,  John  Smith,  go  hence  without  day,  and  recover  of  the  said 

plaintiff  his  costs  in  this  behalf  expended  and  incurred,  taxed  at ■ 

dollars.     To  all  of  which  the  plaintiff  excepts. 

[Form  234.] 

^     -1  f  Demurrer  to  the  Petition  Overruled  [and  Judgment 

Jo°hn  Sm?th  et  als.  J      ^S^^^^^*  ^^^^  '^°^i^^>  ^ ^- 

This  day  the  demurrer  of  said  defendant,  John  Smith,  to  the  petition 
\or,  to  the  1st,  2nd,  €<c.,  cause  of  action  stated  in  the  petition]  came  on  to  be 
heard  by  the  court  and  was  argued  by  counsel;  on  consideration  whereof, 
and  the  court  being  fully  advised  in  the  premises,  it  is  adjudged  by  the 
court  that  said  demurrer  be,  and  the  same  is  hereby,  overruled,  to  which 
said  defendant  excepts.*     And,  upon  his  application,  leave  is  given  said 

defendant  to  answer  in days  from  the  entrv  hereof,  said  defendant  to 

pay  the  costs  incurred  upon  this  demurrer. 

If  the  defendant  does  not  desire  to  amend  or  answer  further,  and 
the  plaintiff's  cause  of  action  be  such  that  the  amount  he  is  entitled  to 
recover  can  be  ascertained  from  his  petition,  follow  the  above  form  to 
the  *,  and  add  : 

And  the  said  defendant,  John  Smith,  not  asking  or  desiring  to  amend 
his  said  answer,  it  is  further  adjudged  by  the  court,  upon  the  petition, 
that  the  said  plaintiff  recover  of  the  defendant,  John  Smith,  the  sum  of 
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doUarH.  together  with  bis  costs  in  this  behalf  expended  and  incurred, 

t«ze<l  at dollars. 

Said  [note]  being  filed  by  the  plaintiff.  To  all  of  which  defendant  ex- 
cept** 

yute. — When  a  judgment  is  rendered  upon  any  instrument  for  the  payment 
of  money,  a  copy  of  which  is  made  part  of  the  pleading,  the  original  should  be 
Alvd  wiih  the  cUrk. 

If  tlic  amount  which  the  plaintiff  is  entitled  to  recover  can  not  be 
asccrt2\ined  from  the  {)etition,  but  is  to  be  proven,  follow  Form  234  to 
the  *,  and  add  : 

And  the  said  defendant,  John  Smith,  not  asking  or  desiring  to  amend 
bin  answer,  it  is  further  adjudged  by  the  court  that,  upon  his  petition,  the 
plaintiff  is  entitled  to  recover  against  the  said  defendant  such  damages 
by  roif^on  cf  the  premispK  as  the  plaintifT  may  prove,  and  this  cause  is 
ordered  to  stand  for  inquiry  of  the  plaintiff's  damages,  to  all  of  which  the 
defendant  excepts. 

fiotr. — The  defendant,  in  such  case,  will  have  the  right  to  conteot  the  amount 
of  the  plaintiff's  recovery;  and  if  tiic  plaintiff's  case  be  one  in  which  the  par- 
lies have  the  right  of  trial  by  jury,  oitbur  party  may  have  such  damages  a-'seiiscd 
by  a  jury. 

lP7i^i»  motion  shouUl  precede  demurrer.  While  no  rule  of  practice  on 
this  subject  has  been  rigidly  adhered  to,  or  even  uniform  in  the  courts 
of  the  state,  where  a  pleading  contains  redundant  or  irrelevant  matter 
prejudicial  to  the  adverse  party,  or  is  not  definite  or  certain,  a  motion 
based  ui>on  such  ground  should  precede  a  demurrer;  and  if  a  de- 
murrer is  filcil  and  overruleii,  and  then  a  motion  of  such  character 
filed,  it  should  bo  denied  to  prevent  vexatious  delay  in  the  disposition 
of  the  cause.  Filing  a  demurrer  will  also  supersede  motions  in  regard 
to  all  defects,  or  omissions  in  the  proceedings,  which  are  cured  or  waived 
by  pleading.  Leave  given  by  a  court  to  an«u>fr  is  leave  to  demur,  but 
not  to  file  a  motion. 

ANSWER. 

By  section  5070,  clause  1,  the  atiaiver  shall  contain: 
1.  A  general  or  8i)ccial  denial  of  each  material  allegation  of  the  pe- 
tition controverted  by  the  defendant. 

If  the  denial  go<*a  'to  the  whole  pleading,  it  should  state  that  the 
defendant' denies  "  each  and  every  allegation  stated  in  the  petition," 
and  not  merely  deny  the  petition  as  a  whole ;  and  it  should  not  em- 
ploy the  word  "material"  used  in  the  statute;  for  this  would  make 
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the  party  the  judge  of  materiality,  and  fail  to  disclose  what  alle- 
gations he  decided  to  be  material  or  immaterial ;  and  every  allega- 
tion of  fact  in  a  petition  or  answer  not  denied  is  taken  as  admitted  and 
is  not  to  be  proved  on  the  trial  of  the  cause. 

If  some  of  the  facts  stated  in  the  petition  are  not  to  be  controverted, 
and  the  enumeration  of  them  will  not  tend  to  prolixity  in  the  answer, 
it  may  state  that  they  are  admitted,  and  the  denial  applied  to  "each 
and  every  other"  allegation. 

If  the  mass  of  the  statements  of  the  petition  is  true,  and  some  ma- 
terial facts  are  believed  to  be  untrue  by  the  defendant,  his  answer  may 
state  that  the  defendant  denies  "each  "of  the  following  facts  stated 
in  the  petition.  This  will  admit  the  truth  of  all  others  that,  in  law, 
are  material,  without  so  stating  in  the  answer.  Immaterial  averments 
are  not  admitted  to  be  true  by  failure  to  deny  them. 

Effect  of  the  denial.  The  legal  effect  of  the  denial  extends  only  to  the 
truth  of  the  statements  controverted ;  and  if,  at  the  trial,  they  are 
proven  to  be  true  in  themselves,  their  legal  consequences  can  not,  under 
such  denial,  be  avoided  by  any  thing  constituting  a  defense,  notwith- 
standing their  truth  in  point  of  fact.  That  must  be  specially  pleaded 
as  "new  matter  constituting  a  defense." 

Here  the  difference  is  most  marked  between  the  common-law  and 
code  systems  in  their  legal  effect. 

The  general  denial,  making  what  was  called  "the  general  issue ** 
under  the  common-law  system,  had  no  such  limited  and  restricted  ef- 
fect upon  what  the  defendant,  on  the  trial,  had  the  right  to  prove 
under  it.  For  example,  in  the  action  of  assumpsit,  with  the  exception 
of  a  few  defenses,  which  were  required  to  be  specially  pleaded  to  ad- 
mit of  being  proven  (and -any  special  plea  was  bad  that  amounted 
merely  to  the  general  issue),  the  defendant,  under  the  general  issue, 
might  give  in  evidence  nearly  every  defense  which  showed  that  there 
was  not  a  subsisting  cause  of  action  at  the  time  suit  Avas  l)rought.  In 
the  case  of  a  female  sued  upon  a  contract  made  before  her  marriage,  her 
coverture  had  to  be  set  up  by  special  plea ;  so  bankruptcy,  tender,  the 
statute  of  limitations,  and  in  Ohio,  but  not  elsewhere,  former  recovery. 
A  defense  which  admitted  that  a  plaintiff  once  had  a  cause  of  action 
which  had  been  discharged  by  payment,  release,  discharge,  perform- 
ance, infancy,  coverture  when  the  liability  was  incurred,  duress,  ille- 
gality in  the  consideration,  the  statute  of  frauds,  accord  and  satisfac- 
tion, could  be  either  specially  pleaded,  or  given  in  evidence  under  the 
general  issue.  In  some  courts,  by  rule,  notice  of  such  defenses  were 
required  to  be  given  if  they  were  to  be  urged  under  the  plea  of  the 
general  issue,  as  was  required  in  the  case  of  set-off. 
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In  the  action  of  debt,  the  plea  of  mm  estfadum  put  in  issue,  strictly, 
the  executiuu  of  the  iustrument  sued  upon  only,  but,  under  it,  the  de- 
fendant cuuld  give  in  evidence  any  facts  showing  such  instrument  to 
be  void  ab  initio,  as  that  it  wns  obtained  by  fraud,  that  the  obligor 
yKBB  &f erne  covert,  a  lunatic,  iuca{)able  from  drunkenness  to  contract; 
or,  that  it  became  void  by  a  material  alteration,  or  was  delivered  as 
ail  escrow  upon  a  condition  which  had  not  been  performed.  Discharge, 
infancy,  duress,  |)ayment,  performance  of  the  conditions,  or  excuse  for 
n>in-[)erformance,  accord  and  satisfaction,  the  statute  of  limitations,  re- 
Ifaae,  former  recovery,  and  tender  were  required  t)  be  specially 
pleaded.  In  the  action  of  covenant,  the  plea  ofuon  estfadum  admitted 
every  thing  but  the  execution  of  the  covenant  sued,  and  such  plea 
was  required  to  be  verified  by  affidavit.  All  other  defenses  were 
pleaded  sjjecially.     §  134.     • 

Under  the  general  issue,  in  the  action  of  trespass  upon  real  estate,  or 
perstmal  property,  only  matter  tending  to  disprove  that  the  alleged 
tres{>ass  was  committed  could  be  proved.  Every  other  defense  was  re- 
quired to  be  set  up  by  special  plea. 

In  tretpast  on  the  cai»e,  usually  called  ease,  every  defense,  except  the 
fitatute  of  limitations,  and  justification  in  libel  and  slander,  which  were 
required  to  be  pleaded  sjjecially,  could  be  proved  under  the  general 
issue;  but,  if  the  plaintHT  had  a  cause  of  action,  any  matter  in  dis- 
•  harge  of  it  might  be  specially  pleaded,  at  the  option  of  the  defendant 
Asmmpsit  was  an  action  on  the  case,  ex  coniraelu;  trespasi  on  the  case, 
for  an  indirect  or  consequential  injury. 

The  action  of  replevin  latterly  was  about  the  same  as  our  present 
Code  action  for  the  recovery  of  specific  personal  property,  except  that, 
when  the  property  could  not  be  found,  the  action  could  not  proceed 
f«)r  damages  Ibr  wrongful  conversion,  called  trover — the  old  form  of 
general  issue,  non  eepit,  **  the  defendant  did  not  take,"  etc.,  being 
<  liauged  to  non  detinet,  "  the  defendant  does  not  detain,"  etc. 

The  change  made  by  the  Code  is,  therefore,  apparent  and  radical. 
Every  defense,  to  be  available  on  the  trial,  except  such  as  tends  to  dis- 
prove the  truth  of  the  cause  of  action  alleged  in  the  petition,  must  be 
set  up  by  the  answer.  Hence,  the  Cwle  practice  demands  a  thorough 
knowledge  of,  and  skill  in,  special  pleading;  and,  in  nearly  every  class 
of  actions,  the  petition  states  a  sfiecial  action  on  the  case,  requiring  a 
thorough  knowledge  of  the  principles  of  law  so  as  to  enable  the  pleader 
to  know  what  facts  ipust  be  stated  to  constitute  a  cause  of  action. 

In  an  taction  upon  a  written  instrument  for  the  unconditional  pay- 
'  ment  of  money  only,  a  copy  of  which  i^  retjuired  to  be  attached  tA 
and  made  part  of  the  pleading,  the  plaintiff  is  not  required  to  prove 
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the  execution  of  such  instrument  by  the  defendant,  uuless  the  execu- 
tion of  it  is  specifically  denied  by  the  answer  of  the  defendant.  Citi- 
zen^ Bank  v.  Closson,  29  O.  S.  78 ;  Pavey  v.  Pavey,  30  O.  S.  600. 

A  fraudulent  material  alteration  of  a  negotiable  note  by  the  payee, 
or  holder,  will  defeat  a  recovery  upon  the  note  as  altered  by  an  in- 
dorsee,    lb.,  29  O.  S.  78. 

This  is  in  analogy  to  the  necessity,  at  common  law,  of  denying  the 
execution  of  the  obligation,  under  the  plea  of  non  est  factum,  in  an  ac- 
tion of  covenant. 

Of  course,  papers,  other  than  those  properly  made  part  of  a  plead- 
ing, which  are  sought  to  be  introduced  in  evidence  at  the  trial,  should 
be  proved  to  have  been  executed  by  the  party  who  purports  to  have 
signed  them. 

Denial  of  Execution  of  Instrument  Sued  On. 

[Form  235.] 

Court  of  Common  Pleas  of County. 

John  Doe,  Plain tiflF,  ] 

No.  — .]  vs.  I  Answer  of  John  Smith. 

John  Smith  et  als.,  Defendants.  ) 

And  now  comes  the  defendant,  John  Smith,  and  for  answer  to  the  peti- 
tion of  the  plaintiff,  says,  that  he  denies  he  made  the  alleged  promissory 
note,  a  copy  of  which  is  contained  in  the  petition,  and  states  that  the  sig- 
nature thereto  was  not  made  or  authorized  to  be  made  by  him,  and  is  not 
his  genuine  signature  \_or,  that  the  same  has  been  materially  altered, 
fraudulently,  by  the  payee,  or  indorser  since  his  name  was  signed 
thereto]. 

2.  And  he  further  denies  each  allegation  against  him  in  the  said  peti- 
tion stated  and  contained. 

Wherefore  he  asks  for  judgment  that  he  go  hence  without  day  and  re- 
cover against  the  plaintiff  his  costs,  etc. 

Joseph  Chittt,  Attorney  for  said  John  Smith. 

The  State  of  Ohio, County,  ss. 

John  Smith,  the  above  named  defendant,  swears  that  the  facts  stated  in 
the  foregoing  answer  are  true.  John  Smith. 

Sworn  to  before  me  by  said  John  Smith,  and  by  him  signed  in  my  pres- 
ence, this day  of ,  a.  d.  18 — . 

Witnesses,  etc. 

Ifote. — The  foregoing  answer,  so  sworn  to  positively,  will  put  the  burden  upon 
the  plaintiflF  of  proving  that  the  defendant  executed  the  note,  which  may  be  done 
directly,  as  by  a  witness  who  saw  him  sign  it,  or  indirectly  by  proving  that  the 
signature  is  his  handwriting. 

■  No  reply  to  such  answer  is  necessary,  as  the  petition  suflBciently  avers  the  ex- 
ecution  of  the  note,  and  an  issue  is  made  by  the  answer. 
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Tbo  prior  indor»or«  tnny  bo  liaMc  on  thoir  indnrsemenu,  (bough  the  par* 
p«>rted  maker  did  not  make  the  note 

Illegal  Con8Iderati3n  and  Indorsement  After  Due. 

[Form  236.] 

Court  of  Common  Pleas  of County,  Ohio. 

John  Doe.  PiaintiflT,  | 

No. — .]  vs.  V  Answer  of  John  Smith. 

John  Smith  et  als.,  Dt-fendants.  )  , 

For  answer  to  the  petition,  the  deleiul^nt,  .lotin  Smith,  says,  that  the 
aitid  promisttury  note  was  made  by  him  and  accepted  by  said  John  Jones, 
the  payee,  to  suppress  n  certain  criminal  protiecution  against  this  defend- 
ant; that  before  and  at  the  time  of  the  making  of  said  promissory  note 
this  defendant  [^orioiru  other  nameti person]  was  accused  by  said  John  Jones 
of  having  criminally  emWzzled  from  him,  the  said  John  Jones,  a  large 

sum  of  money,  amounting  in  all  to  more  than dollars,  and  for  such 

alleged  embezzlement  the  said  John  Jones  threatened  to  prosecute  this 
defendant  criminally ;  and  in  consideration  of  his  agreement  with  this  de< 
fendant  not  to  prosecute  him  for  such  alleged  embezzlement,  and  to  com- 
pound said  criminal  charge,  said  ])romissory  note  was  made  by  this  de- 
fendant and  accepted  bv  said  payee,  John  Junes. 

And  this  defendant,  further  answering,  says  thot  said  |>romi.s8ory  note 
was  not  indorsed  and  delivere<l  by  said  payee  to  said  Hugh  Evans  until 
after  the  time  it,  by  its  terms,  became  due  and  payable. 

Wherefore  this  defendant  nsks  for  judgment  that  he  go  hence  without 
day  and  recover  of  the  plaintiff  his  costs,  etc. 

Joseph  Chitty,  .attorney  for  John  Smith. 

[  Verifieation  according  to  belief.'] 

Note. — Unless  negotiable  paper  is,  on  account  of  the  consideration,  declared 
goid  by  ittalute,  an  indorsee  for  value,  in  tbo  usual  course  of  husincss,  before  it 
becomes  due,  may  recover  against  tbo  maker. 

To  the  foregoing  answer  the  plaintiff  must  reply  or  suffer  judgment  against 
bim.  Such  reply  will  n>>t  bo  stiffirient  if  it  merely  states  that  tbo  plHintitI'"can 
not  admit  or  dony  tbo  allegations  of  the  answer,  but  demands  proof  of  the 
same."     liuiUiing  A%aoeiation  v,  (lark,  43  O.  S.  427. 

Tbo  reply  of  the  pluintiff  indorsee  may  deny  eaub  allegation  contained  in  the 
answer,  or  every  alle'^ation  except  tbnt  the  note  was  not  indorsed  until  after  it  be* 
ramo  due,  or  deny  that  it  was  indorsed  after  it  became  duo  as  alleged  in  the 
answer.    The  presumption  of  law  would  be  that  it  wu  indorMd  before  due. 


[Form  237.] 

Court  of  Common  Pleaa  of County,  Ohio. 

Jotin  Doe,  Plaintiff.  1 

No.  — .]  •.  V*.  >  Reply  to  Answer  of  John  Smith. 

John  Smith  et  alt..  Defendants.  ) 
For  reply  to  the  answer  herein  of  the  defendant,  John  Smith,  tho 
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plaintiff  says  that  he  denies  each  and  every  statement  of  fact  therein 
contained;  [or,  that  he  denies  every  allegation  contained  therein,  except 
that  said  promissory  note  was  not  indorsed  as  alleged  in  said  answer  until 
after  it  became  due;  or,  that  he  denies  that  said  promissory  note  was  in- 
dorsed after  it  became  due  as  stated  in  said  answer.] 

Edward  Coke,  Attorney  for  Plaintifll 

Gaming  Consideration. 

[Form  238.] 

Court  of  Common  Pleas  of County,  Ohio. 

John  Doe,  Plaintiff.  | 

No.  — .]  vs.  >  .Answer  of  John  Smith. 

John  Smith  et  als.,  Defendants.  I 

For  answer  to  the  plaintiff's  petition,  the  defendant,  John  Smith,  says, 
that  the  consideration  of  said  promissory  note  was,  and  the  same  was 
made  and  given  by  him  to  said  payee,  John  Jones,  for  money  [or  partly  for 
money  or  ■property']  betted  by  him  and  said  John  Jones,  and  by  him  lost  to 

said  Jones,  to  wit:  he  bet  with  said  Jones  the  sum  of dollars  that,  at  the 

election  in  the  year  a.  n.  18 — , would  be  elected  governor  of  the  State 

of  Ohio,  and  said  Jones  bet  this  defendant  a  like  sum  that  said  would 

not  be  elected  such  governor  at  said  election,  and  this  defendant  having 
lost  said  bet,  gave  to  said  Jones  the  said  promissory  note  as  a  promise  to 
pay  the  amount  of  said  bet  to  said  Jones  [or,  if  the  consideration  of  the  note 
is  only  in  part  for  money  so  lost,  state  the  terms  of  the  bet,  and  for  what  other  con- 
sideration the  note  was  given.] 

Wherefore  the  defendant  asks  judgment,  etc. 

Joseph  Chitty,  Attorney  for  said  John  Smith. 

Note. — Section  4269  makes  all  promises,  agreements,  notes,  bills,  bond*,  or 
other  contracts,  mortgages,  or  other  securities,  when  the  whole,  or  any  part  of 
the  consideration  of  the  same  is  for  money  or  other  valuable  thins;  whatsoever, 
won  or  lost,  laid,  staked,  or  betted,  at  or  upon  any  game,  of  any  kind,  or  under 
any  denomination  or  name  whatsoever,  or  upon  any  horse  race  or  cock  fight, 
sport  or  pastime,  or  on  any  wager,  etc.,  absolutely  void,  and  of  no  effect. 

Hence  a  negotiable  note  given  for  such  consideration  in  whole  or  in  part  is 
nothiyig  in  law,  and  "nothing"  can  not  be  indorsed  so  as  to  confer  a  right  of 
action  upon  the  indorsee.  To  permit  such  indorsement  would  but  establish  an 
easy  metood  of  defeating  the  object  of  the  statute.  At  common  law  most 
wagers  were  valid,  and  the  money  won  could  be  recovered  at  law  by  the  win- 
ner. It  is  only  by  force  of  our  statute  that  commercial  paper  made  upon 
such  consideration,  wholly  or  in  part,  is  void  in  everybody's  hands. 

To  raise  an  issue  upon  such  answer  a  reply  is  necessary. 

Mere  illegalty  of,  or  fraud  in  the  consideration,  will  not  effect  the  right  of  the 
indorsee  to  recover  against  the  maker 
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Infancy  of  Maker. 

[Form  239.] 

Court  of  Common  Plens  of County,  Ohio. 

John  Doe.  Plaintiff,  | 

No.  — .]  va.  >  Answer  of  John  Smith. 

John  Smith  et  als.,  Defendants.  ] 

For  answer  to  the  petition  herein  the  defendant,  John  Smith,  says  that 
at  the  time  of  the  making  of  the  promissory  note  mentioned  in  the  peti- 
tion,  he  was  an  infant,  aged years. 

Wherefore,  etc.  Joseph  Cuitty,  Attorney  for  said  John  Smith. 

\^Veri/ieation.'] 

Sote. — A  person  under  age,  males  under  twenty-ono  an<l  females,  in  Ohio, 
under  eighteen  years  of  age,  may  plead  infancy  in  avoidance  of  liability  upon 
their  contracts,  except  for  necessaries,  when  their  parents  do  not  provide  for 
the  snme ;  but  an  infant  is  not  liable  upon  a  promissory  note  given  or  bill 
of  exchange  accepted  fur  necessaries.  After  coming  of  age  an  infant  may  rat- 
ify any  contract  made  during  minority,  and  thus  become  liable  upon  it.  No 
person  with  whom  an  infant  contracts  can  take  advantage  of  the  infancy,  but  i* 
liablo  in  an  action  brought  by  the  infant  by  next  friend.  Infants  arc  liable  for 
their  torts.  The  plea  of  infancy  can  bo  met  only  by  reply.  First,  by  denial; 
or,  second,  by  ratification  after  coming  of  age. 

Reply  of  Ratification  on  Coming  op  Age. 

[Form  240.] 

Court  of  Common  Pleas  of County,  Ohio. 

John  Doe,  Plaintiff,  "| 

No.  — .]  V*.  >  Reply. 

John  Smith  et  ols..  Defendants.  I 

For  reply  to  the  answer  herein  of  the  defendant,  .John  Smith,  the 
plaintiff  says  that  after  the  said  John  Smith  arrived  at  the  age  of  twenty- 
one  years,  he,  in  consideration  of  the  premises,  ratified  the  making  of  said 
promissory  note,  and  agreed  with  the  plaintiff  [or,  said  payee,  John  Jones; 
w,  indorser,  Hugh  Evans]  to  be  boun«\  by  and  to  pay  the  same  according 
to  its  tenor  and  effect. 

Wherefore  the  plaintiff  asks  judgment  against  said  John  Smith  as 
prayed  for  in  the  petition.  Edward  Cokc,  Attorney  for  Plaintiff. 

[  Verifteation.  ] 

Duress  and  Knowledge  of  Same  by  Indorsees. 

[Form  241.] 
Court  of  Common  Pleas  of County,  Ohio. 

John  T>oe,  Plaintiff,  | 

No.—.]  ,        V*.  >  Answer  of  John  Smith. 

John  Smith  et  als..  Defendants.  ) 

For  answer  to  the  petition  herein,  the  defendant,  John  Smith,  says  that 
he  made  the  promissory  not«  in  the  petition  mentioned  under  duress  of 
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the  said  payee,  John  Jones;  that  said  Jones  came  to  him  when  he  was 
alone  in  his  office,  and  presented  a  pistol  at  his  head  and  said  note,  and 
demanded  of  him  to  sign  the  same,  or  he  would  shoot  him,  and  this  de- 
fendant was  thereby  placed  and  put  in  fear  of  his  life  or  of  receiving  great 
bodily  harm  unless  he  signed  said  note,  and  solely  influenced  by  said 
threats  and  said  fear  caused  thereby,  tliis  defendant  did  sign,  and  deliver 
said  promissory  note  to  said  John  Jones.  [_The  ads  constituting  the  duress 
should  be  staled.^  And  thisdefendant,  further  answering,  says  that  at  the  time 
said  promissory  note  was  indorsed  to  and  received  by  said  Hugh  Evans  and 
said  plaintiff,  respectively,  they  each  well  knew  and  understood  all  the 
said  facts  by  means  of  which  said  John  Jonec.  procured  said  promissory 
note  from  this  defendant. 

Wherefore,  etc.  Joseph  Chitty,  Attorjiey  for  said  John  Smith. 

[  Veri^ation.^ 

Note. — In  such  case,  d  the  first  indorsee,  Hugh  Evans,  was  ignorant  of  the  duress, 
and  the  second  indorsee,  John  Doe,  knew  the  facts  constituting  such  duress, 
when  he  obtained  the  promissory  note,  such  duress  would  not  affect  his  right  of 
recovery.  Hugh  Evans  being  a  bo?ia  Jide  indorsee  for  value,  before  the  paper 
became  due,  had  a  right  to  dispose  of  it  to  anybody  in  the  world,  whether  such 
purchaser  from  liim  knew  of  the  duress  or  not,  and  such  indorsee  would  acquire 
his  right,  otherwise  Hugh  Evans'  right  to  dispose  of  the  paper  would  be  im- 
paired. The  same  rule  applies  in  the  case  of  a  purchaser  with  notice  from  an- 
other Jowa  ^«/c  purchaser  for  value  without  notice,  but  if  re-indorsed  to  John 
Jones,  the  duress  could  be  set  up  to  defeat  his  recovery.  A  threat  to  institute 
an  action  in  court  can  not  amount  to  duress,  nor  any  thing  which,  under  the 
circumstances  of  time,  place,  person  etc.,  is  not  sufficient  to  overcome  the  free- 
dom of  the  will  of  the  person  claiming  to  have  been  coerced. 

This  answer  can  be  met  by  a  reply  denying  every  fact  alleged  as 
constituting  the  duress,  or  by  denying  that  the  first  indorsee,  or  any 
indorsee  from  whom  the  plaintiff  obtained  the  paper,  or  that  the 
P'laintiff  knew  of  the  alleged  facts  constituting  the  duress  when  the 
uame  was  indorsed  to  him. 

Reply  to  Answer  of  Duress. 

rForm  242.] 

Common  Pleas  Court  of County,  Ohio. 

John  Doe,  PlaintiflF,  "] 

No.  — .]  vs.  >  Reply. 

John  Smith  et  als.,  Defendants.  J 

For  a  first  reply  to  the  answer  of  said  defendant,  John  Smith,  the 
plaintiff  says  that  he  denies  that  when  said  promissory  note  was  indorsed 
to  him  by  said  Hugh  Evans  and  he  received  the  same,  he  had  notice  or 
knowledge  of  any  of  the  facts  alleged  in  said  answer  as  constituting  the 
alleged  duress  of  the  said  defendant,  and  stated  in  said  answer  [^or  deny 
that     said    Hvgh     Evans     when,     he    received    the  same,    or    that   either   the 
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ptcdntiff  or  jiai-l  jirst  indorse  had  fieh  notice].  2.  And  for  n  second  re- 
ply the  pUintiflTsayM  he  denies  each  »nd  every  allegation  of  fact  contained 
in  said  answer,  except  that  said  defendant  made  said  proiuisMory  note. 

Wherefore,  etc.  EnwAun  Cokk.  Attorney  for  Plaintiff. 

[  Vtri/ieatioH.'] 

Not*. — If  the  general  denial  can  be  pleaded  truthfully,  the  special  reply  is  un* 
neceasary. 

Insanity. 


[Form  243.] 

Common  Pleas  Court  of County,  Ohio. 

John  Doe.  Plaintiff,  | 

No.  — .]  M.  >  Answer  of  John  Smith. 

John  Smith  et  als..  Defendants.  ) 

For  answer  to  the  petition  herein  the  defendant,  John  Smith,  says  that 

at  the  time  he  made  the  promissory  note,  in  the  petition  set  forth,  ho  was 

insane,  and  by  reason  of  said  in.«ianity  was  rendered  incompetent  to  make 

said  promissory  note,  or  any  valid  contract. 

[^At  to  averring  knowledge  of  indorsees  and  the  plcuntiff,  consult  Form  241.] 
[  r«rt/S«x/io»i.j  Joseph  Ciiittt,  Attorney  for  said  John  Smith. 

Sote. — An  averment  merely  that  the  party  was  of  "  unsound  mind  "'when  be 
made  a  contract  will  not  be  sufficient.  From  mental  alienation  or  deficiency  be 
muM  have  been  incapable  <*f  doing  a  responsible  or  binding  act. 

The  reply  to  such  answer  is  sufficiently  suggested  by  Form  242. 

Drunkenness. 

[Form  244.1 

Common  Pleas  Court  of County,  Ohio. 

John  Doe,  Plaintiff,  | 

No.  — .]  V*.  >  Answer  of  John  Smith. 


John  Smith  et  als..  Defendants. 

For  answer  to  the  {>etition  herein  the  defendant,  John  Smith,  says  that 
at  the  time  he  made  the  promissory  note  set  forth  in  the  petition,  he  was 
drunk  and  intoxicated  to  a  degree  that  he  did  not  know  and  could  not 
understand  the  nature  of  what  he  did  or  was  doing,  and  the  said  John 
Jones,  said  payee,  while  this  defendant  was  in  such  said  drunken  and  in- 
toxicated condition,  induced  liim  to  make  said  note,  he  not  then  under* 
standing  or  being  mentally  able  to  understand  the  nature  and  effect  of 
what  he  then  so  did. 

[^At  to  averments  of  indorsees'  and  plaintive  knowledge,  see  Form  241. 3 
{^Verification.']  Joseph  Cbittt,  Attorney  for  said  John  Smith. 

Note. — ^The  de<;ree  of  drunkenness  to  constitute  a  defense  must  amount.  sub> 
stanlially,  to  that  alleged  in  this  form. 
The  repl]f  can  be  framed  from  Form  242. 
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COVERTURE   AS   A   DEFENSE. 

If  the  maker  of  such  note  was  a  married  woman,  such  fact  not 
being  stated  in  the  petition,  an  answer  averring  such  fact  would,  prima 
facie,  be  a  bar  to  the  action  of  indorsees  as  well  as  tlie  payee  of  a  ne- 
gotiable promissory  note. 

But,  since  the  act  of  April  14,  1884  (Sup.,  pp.  201-202,  secticn 
3109),  and  the  act  of  March  20,  1884  (Sup.,  p.  329,  section  4996),  if 
such  note  be  given  in  consideration  of  her  separate  estate,  as  for  any 
work  done,  or  materials  furnished  for  such  estate,  or  for  any  separate 
property  bought  by  her,  which  is  under  her  sole  control,  and  concern- 
ing which  she  may  sue  and  be  sued  as  if  she  were  unmarried,  the  facts 
may  be  set  up  by  reply,  and  if  proven,  a  personal  judgment  can  be 
rendered  against  her  as  if  she  were  unmarried,  and  such  judgment  en- 
forced by  execution,  etc.,  subject  to  exemption  benefits  allowed  to 
heads  of  families.  Act  of  March  20,  1884  (Sup.,  p.  346,  section 
5319).  When  a  married  woman  can  not  be  held  personally  liable  on 
her  contract,  but  only  her  separate  estate  charged  therefor — as  binding 
her  separate  estate  as  surety  for  another — the  facts  must  be  stated  in 
the  petition  and  not  by  way  of  reply.  Instead  of  replying  such  facts, 
the  petition  must  be  so  amended  as  to  state  them. 

Coverture. 

[Form  245.] 
Common  Pleas  Court  of County,  Ohio. 

A.  B.,  PlaintiflF,    ] 
No.  — .]  vs.  >  Answer. 

C.  D.,  Defendant,  j 

For  answer  to  the  petition  the  said  defendant  says  that,  at  the  time  she 
made  said  alleged  promissory  note,  she  was  a  married  woman. 

Wherefore  etc.  Joseph  Chittt,  Attorney  for  Defendant. 

[  Verification.'] 

Reply. 


[Form  246.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B.,  Plaintiflf,    ] 
No.  — .]  vs.  >  Reply. 

C.  D.,  Defendant.  ) 

For  reply  to  the  answer  of  the  said  defendant,  the  plaintiff  says  that  the 
consideration  of  the  said  note  was  and  the  same  was  made  by  her  for  and 
on  account  of  her  separate  property  and  estate,  the  same  being  for  [work 
done  by  the  plaintiff  at  her  request  upon  a  certain  farm  which  she  then 


I 
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owned  as  her  sole  and  separate  estate,  and  of  which  she  bad  the  sole 
control]. 

Wherefore  the  plaintifif  asks  judgment  as  prayed  for  in  the  petition. 

Edward  Coke,  Attorney  for  Plaiotifll 

Release  or  Dischaboe. 

[Form  247.J 

Common  Pleas  Court  of County,  Ohio. 

John  Doe,  Plaintiff.  ] 

No.  — .]  w.  V  Answer  of  John  Smith. 

John  Smith  et  als.,  Defendants.  J 

For  answer  to  the  petition  the  defendant,  John  Smith,  says  that,  en  or 
about  the day  of ,  a.  d.  18 — ,  the  .said  plaintiff,  in  and  by  a  cer- 
tain writing  signed  and  delivered  by  the  plaintiff  to  this  defendant,  did 
release  and  forever  discharge  this  defendant  from  all  liability  to  him,  etc., 
on  said  promissory  note  and  the  amount  promised  to  be  paid  thereby. 

Wherefore,  etc.  Joseph  Chittt,  Attorney  for  said  John  Smith. 

[  Veri/ieation.'] 

Abte.~The  common-law  rule^not  elrictly  required  to  bo  observed  in  this 
state — was  that  such  release,  or  discbarge,  sbuuld  be  under  seal,  as  tiie  seal  im- 
ported a  consideration.  But  now  (Sup^  p.  2,  section  4)  private  seals  are  abol- 
ished, and  a  seal  gives  to  no  writing  any  additional  force  or  effect,  or  in  any 
way  changes  the  construction  thereof.  The  delivery  of  such  release  will  con- 
stitute an  executed  discban;e  of  the  indebtedness.  A  prom\»»ory  release  or 
discharge,  without  being  founded  upon  some  new  consideration,  other  than  the 
payment  of  a  less  sum  of  money,  is  not  binding. 

Want  op  Consideratioh. 

[Form  248.] 

Common  Pleas  Court  of County,  Ohio. 

John  Doe,  Plaintiff,  | 

No.  — .]  V*.  \  Answer  to  John  Smith. 

John  Smith  etals..  Defendants.  ) 

For  answer  to  the  petition,  the  defendant,  John  Smith,  says  that  said 
promissory  note,  in  the  petition  described,  was  made  by  him  without 
consideration,  either  valuable  or  good ;  and  that  the  same  is  without  con- 
sideration.    \_At  to  knowledge,  etc.,  of  indorsees,  see  averments  in  Form  241.] 

Wherefore,  etc.  Juskph  Chittt,  Attorney  for  said  John  Smith. 

[  Veri^eation.'] 

NoU. — That  the  above  fonn  is  sufficiently  specific,  see  Pavey  ▼.  Pavey,  80  O. 
S.  000. 
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Failure  of  CoNsroERATiON. 

[Form  249.] 

Common  Pleas  Court  of County,  Ohio. 

John  Doe,  Plaintiff,  1 

No.  — .]  vs.  >  Answer  of  John  iSmith. 


John  Smith  et  als.,  Defendants. 

For  answer  to  the  petition  herein,  the  defendant,  John  Smith,  says  that 
said  promissory  note  in  the  petition  described  was  made  by  him  to  said 
payee,  John  Jones,  upon  a  consideration  which  has  wholly  failed ;  that 
said  note  was  given  to  said  Jones  upon  the  sole  consideration  said  Jones 
[then  agreed  with  this  defendant  to  deliver  to  him  on  the  day  said  note 
should  become  due  one  thousand  (1,000)  bushels  of  wheat  at  the  price  of 

one  dollar  per  bushel,  the  same  to  be  delivered  to  this  defendant  at , 

and  at  said  time  and  place  this  defendant  was  ready  and  willing  to  receive 
and  accept  said  wheat,  but  the  said  Jones  then  and  there  failed  and  re- 
fused, and  has  ever  since  failed  and  refused,  to  deliver  said  wheat,  or  any 
part  thereof,  to  this  defendant].     \^See  averments  as  to  indorscrs  in  Form  241.] 

Wherefore,  etc.  Joseph  Chitty,  Attorney  for  said  John  Smith. 

[  Verification.'^ 

Part  failure  of  consideration,  if  the  failure  goes  to  an  entire  part  of 
the  consideration,  as  non-delivery  of  five  hundred  bushels  of  wheat  of 
the  quantity  mentioned  in  the  above  form,  can  readily  be  pleaded 
from  this  form. 

Statute  op  Limitations. 

[Form  250.    §  4980.]  ' 

Common  Pleas  Court  of County,  Ohio. 

John  Doe,  Plaintiff,  \ 

No.  — .]  vs.  •      >  Answer  of  John  Smith. 

John  Smith  et  als.,  Defendants.  ) 

For  answer  to  the  petition,  the  defendant,  John  Smith,  says  that  the 
said  alleged  cause  of  action,  in  the  petition  mentioned,  accrued  to  the 
plaintiff  more  than  [fifteen]  years  before  the  commencement  of  this  action, 
and  he  in&ists  it  is  barred  by  the  statute  of  limitations  in  such  case  made 
and  provided. 

Wherefore,  etc.  Joseph  Chitty,  Attorney  for  said  John  Smith. 

[  VeriJication.~\ 

Note. — When  the  defendant  desires  to  plead  the  statute  of  limitations,  he 
should  do  so  before  becoming  in  default  for  answer,  as  afterward  it  is  dis- 
cretionary with  the  court  whether  he  shall  be  permitted  to  file  such  answer.  It 
has  been  held  that  this  plea  is  not  favored,  and  a  defendant  in  default  will  not 
ordinarily  be  permitted  to  set  it  up.  Sheets  v.  Baldwin,  12  0.  120.  It  can  not 
be  pleaded  as  a  matter  of  right  by  a  defendant  in  default.  But  the  court,  in 
its  discretion,  may  permit  the  plea  after  default.    Newsom  v.  Rau,  18  0.240. 
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A*  payment  may  be  presumed,  prima  facie,  where  the  b«r  of  the  ^'tntute  will 
lie,  as  the  KtJttut«>  is  one  of  repose,  and  as  the  evidence  of  soma  valid  defense  to 
the  action  may  have  been  lost  by  reason  of  sach  lapse  of  time,  many  court* 
favor,  rather  Uian  discuuntenanue  this  plea,  and  aru  liberal  in  permitting  it  after 
dnfault  for  answer. 

When  payment  has  been  made  upon  any  demand  founded  in  contract,  within 
the  period  of  the  statutory  bar,  or  h  written  ackiiowJeilcmeni  thereof  made,  or 
M  promise  to  pay  the  same  has  been  made  and  signed  by  the  party  to  be  charged, 
an  action  may  bo  brought  thereon  within  the  time  limited  fomn  original  cause 
of  action.     {  4992.     See  also  sections  4'J87,  4988,  4989,  4990.  4991. 

This  plea  may  be  met  by  several  replies. 

Statute  of  Limitations  of  Another  State. 

[Form  251.    g  4990  ] 

Common  Pleas  Court  of County,  Ohio. 

John  Doe,  Plain tifi.  | 

No.  — .3  vs.  \  Answer  of  John  Smith. 

John  Smith   et  als..  Defendants.) 

Fur  answer  to  the  petition,  the  snid  defendant,  John  Smith,  says  that 
the  8aid  alleged  contract  and  promise  was  to  be  performed  in  theSiatf 
of  ,  where  the  parties  thereto  resided  when  said  alleged  oause  of  ac- 
tion accrued  to  the  plaintiff;  that  by  the  law  of  said  state  then  and  ever 
since  in  force  therein,  the  right  to  maintain  nn  action  upon  said  cause  of 

action  was  and  is  limited  to years  after  such  cause  of  action  accrued, 

that  oaid  alleged  cause  of  action  hccrued  more  than years  before  tho 

commencement  of  this  action,  and  this  defendant  insists  upon  such  bar  to 
the  same. 

Wherefore,  etc.  Joseph  Chittt.  Attorney  for  said  John  Smith. 

[  Verification.^ 

Note. — The  law  of  another  state  is  a  foci  in  this  state,  and  must  be  proved,  as 
state  courts  do  not  take  Judicial  notice  of  the  laws  of  other  states.  Printed 
copies  of  written  laws  enacted  by  any  other  state,  a  territory,  or  a  foreit^n 
government,  purporting,  or  proved  to  have  been  published  by  the  authority 
thereof,  etc. ;  and  the  unwritten  law  thereof  may  be  proven  a»  facts  by  parol 
evidence ;  and  the  books  of  reports  of  cases  adjudicated  in  their  courts  may  also 
be  admitted  as  presumptix>e  evidence  of  such  law.    }  G244. 

If  the  defendant  leaves  such  state  and  cornea  into  this  state  before  the  right 
of  action  accrues,  section  4990  docs  not  apply,  but  the  statute  of  this  state  will 
gorern.    Headuigton  v.  Nejf,  7  O.  (1  pL)  229. 
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Replies  to  Answer  op  Statute  op  Limitations — Prior  Endeavor 
TO  Obtain  Service. 

[Form  252.    §4988.] 

Common  Pleas  Court  of  County,  Ohio. 

John  Doe,  PlaintifiF.  | 

No.  — .]  vs.  >  Reply. 

John  Smith  et  als.,  Defendants.  | 

For  reply  to  the  answer  herein  of  said  defendant,  John  Smith,  the 

plaintiflF  says  that  his  petition  herein  was  filed  on  the  day  of ,  a. 

D.  18 — ,  and  the  summons  herein,  which  has  been  duly  served  upon  said 
John  Smith  within  sixty  days  after  the  filing  herein  of  said  petition,  was 

issued  on,  to  wit,  the day  of  a.  d.  18 —   which  said  service  the 

plaintifiT  diligently  endeavored  to  procure  upon  said  defendant,  having 
also  caused  a  summons  to  be  duly  issued  against  said  defendant  on  the 
day  he  filed  his  said  petition,  which  was  not  served  upon  said  defendant 
by  any  neglect  or  fault  of  the  plaintiff. 

Wherefore,  etc.  Euwabd  Coke,  Attorney  for  Plaintiff. 

[^Verification.^ 

Defendant's  Absence. 

[Form  253.    §  4989.] 

Common  Pleas  Court  of County,  Ohio. 

John  Doe,  Plaintifif,  | 

No.  — .]  vs.  >  Reply. 

John   Smith  et  als..  Defendants.  ] 

For  reply  to  the  answer  herein  of  the  said  defendant,  John  Smith,  the 
plaintiff  says,  that  when  the  said  cause  of  action  set  forth  in  the  petition 
accrued,  the  said  defendant  was  out  of  this  state,  and  did  not  return 

thereto  until  about  the day  of ,  a.  d.  18 — ,  and  that,  excluding  said 

period  of  said  absence  [fifteen]  years  have  not  elapsed  between  the  times 
of  the  accruing  of  said  cause  of  action  and  the  commencement  of  this 
action. 

Wherefore,  etc.  Edward  Coke,  Attorney  for  Plaintiff. 

[  Verification.^ 

Note. — This  form  can,  without  diflBculty,  be  adapted  to  the  cases  of  a  defend- 
ant absconding,  or  concoaling  himself  so  that  service  upon  him  could  not  be 
had,  before  the  right  of  action  accrued;  or  if,  after  the  cause  of  action  accrues, 
he  departs  from  the  state,  or  absconds,  or  so  conceals  himself,  such  time  is  to  be 
deducted  from  the  period  prescribed  as  the  limitation  of  the  right  to  maintain 
the  action  after  such  right  accrues. 
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Prior  Actiov. 

[Form  254.    §  4991.] 

Common  Fleas  Court  of County,  Ohio 

John  Doe,  Plaintiff,  ] 

No.  — .]  vs.  >  Reply, 

.lobn  Smith  et  als..  Defendants,  j 

For  reply  to  the  answer  herein  of  the  defendant,  John  Smith,  the 

plaintiff  says  that,  on  the day  of ,  a.   d.  18 — ,  he,  in  the  Court 

of  Common  Pleas  of County,  Ohio,  duly  commenced  a  civil  action 

against  the  said  defendant,  John  Smith,  upon  the  same  cause  of  action 
set  forth  in  the  petition  herein,  and  in  said  action  such  proceedings  were 

had  that,  at  the term  of  said  court,  ▲.  d.  18 — ,  he  obtained  a  judg. 

ment  thereon  against  the  said  defendant  for dollars,  and dollars 

costs,  which  said  judgment  and  proceedings  the  said  defendant  caused 

to  b©  duly  reversed  by  the  Circuit  Court  of  said county,  at  the         ' 

term  thereof,  a.  d.  18 — ,  to  wit,  on  the day  of ,  A.  D.   18 — ,  and 

that  this  action  was  commenced  within  one  year  from  the  date  of  such 
caid  reversal,  etc. 

Wherefore,  etc.  £ow.vkd  Cokk,  Attorney  for  Plaintiff. 

[  Veri^ation.'] 

Note. — If  the  action  first  brought  fail  otherwise  than  upon  the  merits,  as,  for 
instance,  is  diKmissod  for  failure  to  give  security  fur  costs  when  such  security  is 
required,  the  facts  can  be  slated,  and  an  action,  otherwise  barred  by  the  statute, 
can  be  brought  within  one  year  thereafter.    §  4091. 

Part  Payment. 

[Porm  255.    §  4992.] 

Common  Pleas  Court  of County,  Ohio. 

John  Doe,  Plaintiff,  ) 

No.  — .]  v.i.  V  Reply. 

John  Smith  et  aU.,  Defendants,  j 

For  reply  to  the  answer  herein  of  the  defendant,  John  Smith,  the 
plaintiff  says  that,  within  the  period  of  [Bfleen]  years  from  the  time  said 
eause  of  action  mentioned  in  the  petition  accrued,  the  said  defendant,  to 

wit,  on  or  about  the day  of .  a.  d.  18 — ,  paid  the  plaintiff  upon 

the  same  the  sum  of dollars. 

Wherefore,  etc.  Eowaro  Cokc,  Attorney  for  Plaintiff 

[  Verifteation.'l 

27 
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Written  Acknowledgment,  etc. 

[Form  256.    g  4992.] 

Common  Pleas  Court  of County,  Ohio. 

John  Doe,  Plaintiff,  ) 

No,  — .]  vs.  >  Reply. 

John  Smith  et  als.,  Defendants.  ] 

For  reply  to  the  answer  herein  of  the  defendant,  John  Smith,  the 
plaintiflF  says  that,  after  the  accruing  of  said  cause  of  action,  and  within 
[fifteen]  years  prior  to  the  commencement  of  this  action,  the  said  defend- 
ant, on,  to  wit,  the day  of ,  a.  d.  18  — ,  made  a  written  acknowl- 
edgment of  his  liability  to  the  plaintiflf  upon  said  cause  of  action  [or,  \n 
writing,  signed  by  him,  promising  the  plaintiflf  to  pay  to  him,  the  plaintiff, 
the  amount  of  money  due  and  owing  upon  said  indebtedness],  a  copy  of 
which,  made  part  of  this  reply,  is  as  follows:  [Here give  copy  of  acknowledge 
ment,  or  promise.^ 

Wherefore,  etc.  Edward  Cokk,  Attorney  for  Plaintiflf. 

[  Verification.  ] 

Note. — It  has  been  held  by  the  Supreme  Court  that  an  acknowledgment  of 
the  debt  and  a  promise  to  pay  it  after  it  was  barred  did  not  revive  the  original 
cause  of  action,  but  that  the  action  must  be  brought  on  the  subsequent  promise, 
a  part  unpaid  indebtedness  being  a  sufficient  consideration  for  such  promise. 
Hill  V.  Henry,  17  O.  9. 

It  might,  therefore,  be  inferred  that  such  new  promise  should  be  stated  in  the 
petition,  and  could  not  be  set  up  in  the  replj-;  but,  because  a  defendant  can 
waive  the  statute  of  limitations,  the  plaintiff  need  not  anticipate  that  the  de- 
fendant will  insist  upon  such  bar,  and  it  was  therefore  held,  in  Hay^naker  v.  Hay- 
maker, 4  O.  S.  272,  that  the  better  practice  is  to  set  up  by  reply  such  new  promise. 

Under  the  Code,  however,  which  could  not  be  done  under  the  common-law 
system,  if  the  petition,  on  its  face,  shows  the  claim  to  be  barred  by  the  statute 
of  limitations,  it  is  demurrable,  as  not  stating  a  subsisting  cause  of  action.  In 
such  cases,  the  written  promise,  signed  by  the  party,  should  be  set  forth  in  the 
petition. 

Infancy,  Coverture,  Insanity,  Imprisonment. 

[Form  257.    Snp.,  p.  328,  §  4986.] 

Common  Pleas  Court  of County,  Ohio. 

John  Doe,  Plaintiflf,  ) 

No.  — .]  vs.  >  Reply. 

John  Smith  et  als..  Defendants.  ] 

For  reply  to  the  answer  herein  of  said  defendant,  John  Smith,  the 
plaintiflf  says  that,  at  the  time  the  cause  of  action  stated  in  the  petition 
accrued,  he  was  under  the  age  of  twenty-one  years  [eighteen  years  in  the  case 

of  a  female],  and  came  of  age  on  the  day  of ,  a.  d.  18 — ,  within 

the  period  of  [fifteen]  years  [or  the  time  in  which  personal  action  is  required  to  be 
brought]  prior  to  the  commencement  of  this  action. 

Wherefore,  etc.  Edward  Coke,  Attorney  for  Flaintl£ 

[  Verification.'] 
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Coverture. 

[Form  258.    §  498rt  {Sup.,  p.  328.)] 
Common  Pleas  Court  of County,  Ohio. 

A.  B  .  Plaintiff,      | 
No.  — .]   »•*.  \  Reply. 

C.  D..  Defendant,    j 

For  reply  to  the  answer  of  the  said  defendant,  C.  D.,  herein,  the 
plaiiitiS*  xays  that  at  the  time  the  s.iid  cause  of  action  stated  in  the  peti- 
tion accrued  !<he  was  a  married  woman  [and  suid  right  of  action  is  not 
one  concerning  her  separate  property,  or  growing  out  of  or  concerning 
buiiiiieiM  transacted  in  her  own  name — ihu  since  March  26,  18S3 ;  80  v.  77], 

and  that years  have  not  elapsed  since  the  accruing  of  said  dtuse  of 

action  and  the  removal  of  said  disability  of  coverture. 

Wherefore,  etc.  Eowabu  Cokk,  Attorney  for  Plaintiff 

[  Verification,'] 

Note. — Prom  these  examples  the  reply  of  in^^anity  or  imprisonment  of  the 
plaintiff  at  the  time  the  cause  of  action  accrued  can  ea.«ily  l>«  frumed. 

A  party  relying  on  this  statute  can  not  avail  himself  uf  successive  disabilities, 
as  infancy,  then  insanity,  then  imprisonment,  etc.  Whitney  v.  Webb,  10  O.  618; 
Carey  v.  Robinton,  13  O.  181 ;   Cozzena  v.  Farmm,  80  O.  S.  491. 

This  statute  is  peraonal  and  can  nut  be  exU-nded  tu  a  party  not  within  its 
saving.     Brorunn  v.  Adams,  10  O.  135. 

No  third  person  can  volunteer  to  set  up  this  statute  for  a  party  who  would  be 
entitled  to  plead  it  for  himself. 

Except  as  provided  in  section  4989,  when  the  statute  of  limitations  begins  to 
ran,  it  continues  to  run  without  interruption  from  any  fiubscquent  disability. 
Chrey  v.  Robinaon.  13  O.  181  ;  Ward  v.  Racer,  20  O.  250;  Williams  v.  Firti 
Presbyierian  Society,  1  O.  S.  478;  Granger  v.  Granger,  ti  O.  35;  Bartton  v.  KiH" 
mard,  38  O.  S.  378. 

ACCORD   AND  SATISFACTION. 

Mere  payment  of  a  smaller  sum  of  money  in  satisfaction  of  a  greater 
amount,  without  any  other  consideration,  will  not  amount  to  satisfac- 
tion, though  agreed  by  the  party  to  be  received  as  such,  but  it  there 
be  any  new  or  collateral  consideration  performed,  of  however  little 
value,  under  an  agreement  to  tlmt  efiect,  the  claim  will  be  satisfied. 

An  accord  must  be  fully  performed  to  constitute  satisfaction.  Part 
pcrf  irniance  is  not  sufficient;  thn<>  if  A.  has  a  suit  pending  against  B. 
for  S10,000,  and  they  agree  that  B.  shall  place  in  the  hands  of  C. 
€5,000,  to  be  paid  to  A.  when  A.  siiall  dismiss  the  action,  and  A.  does 
not  do  so,  and  the  money  in  C.'s  hands  is  not  paid  to  him.  this  is  not 
accord  and  satisfaction.  B.  should  set  up  such  agreement  by  snpple- 
meutal  answer  in  the  action  of  A.  against  him,  have  the  money  brought 
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into  court,  and  ask  to  enforce  such  agreement  of  settlement.  See 
Frost  v.  Johnson,  8  O.  393. 

Accord  and  Satisfaction. 

[Form  259.] 

Common  Pleas  Court  of County,  Ohio. 

John  Doe,  Plaintiff,  | 

No. — .]  vs.  >  Answer. 

John  Smith  etals.,  Delendaiits.  | 

For  answer  to  the  petition  herein  of  the  plaintiff,  the  defendant,  John 

Smith,  says  that  the  said  plaintiff,  on  or  about  the day  of  — r,  a.  d. 

18 — ,  agreed  with  this  defendant  that  [it  this  defendant  would  forthwith 

go  to  tne  State  of  Texas  and  survey  for  the  plaintiff  certain  lands  in 

county,  in    said   state,  known   as    the    three  league  claim    of  ,  the 

plaintiff  would  accept  paid  services  in  satisfaction  in  full  of  his  said  al' 
leged  cause  of  actioii  stated  in  the  petition],  and  that  this  defendant  has 
fully  performed  all  the  conditions  of  said  agreenaent  on  his  part. 

Wherefore,  etc. 

[Verification.'}     Joseph  Chitty,  Attorney  for  Defendant,  John  Smith. 

Payment. 

[Form  260.] 

John  Doe,  Plaintiff,  | 

vs.  >  Answer  of  John  Smith 

John  Smith  etals.,  Defendants.  ] 

For  answer  to  the  petition  herein,  the  defendant,  John  Smith,  says  that 
he  has  fully  paid  the  said  plaintiff  the  said  entire  sum  of  money  claimed 
against  him  in  the  petition. 

Wherefore,  etc.  Joseph  Chitty,  Attorney  for  said  John  Smith. 

[Verification.'] 

Note. — The  common-law  distinction  between  tbe  pleas  of  solvit  ad  diem  (pay- 
ment on  the  day),  and  solvit  post  diem  (payment  after  the  day  the  debt  became 
due  by  its  terms)  need  not  be  observed. 

The  possession  of  a  promissory  note  sued  on  by  the  defendant  la  prima  facie 
evidence  of  its  payment.  The  contrary  prima  facie  presumption  exists  if  it  is 
in  the  possession  of  the  plaintiff.  Part  payment  should  be  pleaded  as  such,  the 
amount  and  time  of  payment  as  near  as  may  be  being  stated  in  the  answer.  If 
the  defendant  owes  the  plaintiff  more  than  one  debt,  before,  or  at  the  time  of 
paying  money,  the  defendant  may  direct  to  which  debt  it  shall  be  applied ;  if  he 
does  not  do  so,  the  plaintiff  may  apply  it  to  which  debt  he  chooses.  If  neither 
party  makes  the  application,  tbe  law  will  do  so;  first,  to  the  earlier  items  of  an 
account,  or  the  eldest  debt;  to  a  debt  due  rather  than  to  one  not  due;  to  a  debt 
not  barred  by  the  statute  of  limitations,  or  upon  an  illegal  consideration;  and 
next,  according  to  the  court's  view  of  the  equity  of  the  ease  for  the  benefit  of 
both  parties.  No  third  person  has  the  right  to  make  such  application  of  pay 
ments. 
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THK  STATUTE  OP  FRAUDS   AND  PERJURIBS. 

Section  4199  specifies  what  cuntract^  must  be  in  writing,  and  signed 
by  the  party  to  be  charged,  or  his  agent,  in  order  to  enable  the  other 
party  to  maintain  an  action  upon  them.  This  is  a  statute  of  evidenee, 
and  without  such  writing,  or  note  or  memorandum  thereof,  signed  by 
the  party  to  be  charged,  or  some  one  in  his  behalf,  no  evidence  is  ad> 
missible  to  prove  the  contract. 

An  answer  admitting  such  contract  would  be  such  writing.  Hence, 
if  the  defendant  can  not  deny  such  contract,  agreement,  or  promise, 
he  should  state  in  his  answer  that  the  same  was  not  in  writing,  and 
that  he  insists  upon  the  statute  as  a  defense  to  the  action. 

If  the  petition  counts  upon  such  promise,  but  omits  to  state  that  it 
wa.s  in  writing,  it  will  be  presumed  to  have  been  properly  written  and 
signed,  and  a  demurrer  to  the  petition  will  not  lie 

[Perm  26L    §  4199.] 

Common  Pleas  Court  of County,  Ohia 

A.  B  ,  Plaintiff,    | 
No.  —  ]  v».  >■  Answer. 

C.  D.  Defendant,  j 

For  answer  to  the  petition  herein,  the  defendant  says  that  the  said  sup- 
posed contract,  agreement,  and  promise  alleged  in  the  petition,  or  any 
note  or  memorandum  thereof,  signed  by  him,  or  by  any  one  authorized  by 
him  to  sign  the  same  for  him,  or  in  his  behalf,  was  not  in  writing  and  so 
as  aroresaid  signed;  wherefore  he  sets  up  and  relies  upon  the  statute  in 
such  case  made  and  provided  as  a  defense  to  said  cause  of  action  stated  in 
the  petition. 

Wherefore,  etc.  Joseph  Chittt,  Attorney  for  Defendant. 

[  Veri^ation,  ] 

Sntf. — Matters  which,  stated  in  the  form  of  affirmative  facts,  merely  amounting 
to  a  denial  of  material  allegations  in  thu  petition,  need  no  reply,  as  their  legal 
efl(H*t  is  only  that  uf  a  denial.  Denials  by  alleging  affirmative  facts  are  inarti- 
ficial pleading,  and  should  be  avoided.  Every  matter  pleaded  as  a  defense,  and 
nut  being,  in  effect,  simply  a  denial  of  what  it  stated  in  the  petition,  requires  a 
reply,  when  set  up  by  answer. 

A  deforidunt  niny  set  up  in  his  answer  as  many  defenses  as  he  may  have, 
wlu'tlicr  l«;<;al  or  equitable  or  both,  separately  stating  nnd  numbering  them  ;  and 
a  piaititiff  mny  otute  as  many  grounds  of  replication  as  be  may  have  to  any 
»U(-h  answer.  They  must  not  bo  iucotutistent  with  each  other,  as  then,  though 
sworn  to,  they  could  not  be  properly  verified.  But  they  will  not  be  inconsistent 
if  proof  tending  to  establish  the  one  will  not  necttaarily  tend  to  disprove  the 
other — K,  by  any  possibility,  both  can  bo  true.  A  person  may  never  have 
made  a  promissory  note,  and  there  may  have  been  no  consideration  for  the  same. 
Pavfy  V.  Pavey,  30  O.  S.  600.     So,  the  party  may  have  paid  such  note,  thougk 
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he  never  made  it,  to  avoid  litigation  and  buy  his  peace,  etc.   See  also  Citizens'  Bank 
V.  Closson,  29  O.  S.  78. 

When  defenses  are  inconsistent,  the  defendant  will  be  required  to  elect  upon 
which  he  will  rely;  and  if  such  inconsistent  defenses  are  of  a  nature  showing 
that  they  could  not  have  been  set  up  in  good  faith,  and  that  the  party  must 
have  known  in  reason  that  one  of  them  is  false,  the  pleading  will  be  stricken  from 
the  files. 

DEFENSES   OF    INDORSER. 

If  the  indorser,  maker,  and  indorsee  of  a  note  reside  in  the  same 
city  or  town,  and  notice  of  protest  has  not  been  waived  by  the  in- 
dorser, in  which  case  presentation  to,  and  demand  of  payment  from 
the  maker,  or  acceptor  of  a  bill  of  exchange,  is  also  thereby  waived, 
the  indorsee  must,  on  the  day  such  paper  becomes  due,  present  it  to 
the  maker,  or  acceptor,  and  demand  payment  of  him ;  or  if  payable 
at  a  specified  place,  as  at  a  bank,  at  such  bank,  and  there  demand 
payment,  and  if  it  is  not  paid  give  personal  notice  forthwith  to  such 
maker,  or  acceptor  of  such  demand  and  non-payment,  in  order  to  hold 
the  f  ndorser  liable  on  his  indorsement.  If  they  reside  in  different  places, 
or  w  here  communication  is  by  post,  notice  of  such  dishonor  should  be 
forwarded  to  the  indorser  by  the  first  mail  after  the  day  of  such  dis- 
honc  r.  It  is  usual  for  a  notary  public  to  make  such  presentation  and 
demind,  and  mail  the  notice  of  the  same,  stating  the  non-payment  of 
the  paper,  to  the  indorser.  His  certificate  of  sucii  facts,  and  of  all 
factjj  required  bylaw  to  be  stated  by  him,  authenticated  by  his  notarial 
seal,  is  prima  facie  evidence  of  such  facts;  and  such  certificate  is  by 
him  attached  to  such  note  or  bill.     §  120. 

Where  there  are  several  indorsers,  notaries  often  notify  the  last  in- 
dorser by  mail,  and  inclose  to  him  notices  for  the  prior  indorsers,  each 
of  which  by  the  first  mail  after  the  day  of  its  receipt  by  him,  mails 
the  notices  to  the  next  indorser,  etc.  This  often  requires  proof  of 
such  mailings  from  indorser  to  indorser  back  to  the  first  one,  which  can 
be  avoided  by  the  notary  duly  mailing  to  each  indorser  the  notice 
for  him,  and  certifying  the  fact  in  the  protest  attached  to  the  paper. 
If  the  indorser  receives  notice  in  due  time,  he  can  not  object  to  the 
mode  of  conveyance.  Bank  of  U.  S.  v.  Corcoran,  2  Pet.  121 ;  Byles  on 
Bills  (7  ed.),  p.  285,  n.  1,  and  cases  there  cited. 

All  negotiable  bonds,  bills,  notes,  and  checks  for  a  sum  certain  to  any 
person  or  order,  or  assigns,  payable  at  a  day  certain  after  date,  or  after 
sight — except  checks,  bills  of  exchange,  or  drafts,  appearing  on  their 
face  to  have  been  drawn  on  any  bank,  banker,  broker,  exchange 
broker,  or  banking  company,  and  payable  on  a  specific  day,  or  in  any 
number  of  days  after  the  day  of  sight  or  date  thereof,  are  entitled  to 
ihree  days'  grace.     §  3175.     And  see  sections  3171-3178. 
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If  the  third  day  of  grace  be  Sunday,  the  presentation  and  demand 
of  payment  must  be  upon  the  preceding  day ;  and  so  if  the  last  day 
of  grace  be  the  first  day  of  January,  the  fourth  day  of  July,  the 
twenty-fifth  day  of  December,  or  any  day  recommended  by  the  gov- 
ernor of  this  state,  or  the  president  of  the  United  States,  as  a  day  of 
fast  or  thaukisgiving.  If  the  first  day  of  January,  twenty-fifth  day  of 
December,  or  fourth  day  of  July  be  Sunday,  the  next  day,  Monday, 
-  considered  the  first  day  of  the  week,  so  that  demand  must  he  made 
iijjon  Saturday,  the  first  day  of  t,race.  In  leap-year  the  twenty-eighth 
and  twenty-ninth  days  of  February  are  held,  in  law,  to  be  but  one 
day,  the  twenty-eighth. 

Presentation  and  demand  of  payment  can  not  be  made,  so  as  to  bind 
an  intlorser,  before  or  after  the  last  day  of  grace ;  and  the  same  should 
be  made  at  or  near  the  closing  business  hour  of  such  day ;  but  unless, 
at  a  later  business  hour,  the  party  who  is  obliged  to  pay,  is  ready  at  the 
place  of  payment  to  pay,  the  presentation  and  demand  at  an  earlier 
hour  will  be  sufficient.  Notice  of  dishonor  to  the  assignee  under  the 
insolvent  laws  uf  the  state  is  not  sufficient ;  and  hence  such  assignee 
can  not  waive  presentment,  demand,  and  notice.  House  v.  Vititon  No, 
Honal  Batik,  43  O.  S.  346. 

[Form  263.] 

Common  Fleas  Court  of County,  Ohio. 

John  Doe,  Plaintiff,  | 

No. — .]  vs.  >•  Answer  of  John  Jones. 

John  Smith  et  als.,  Defendants.  ) 

And  now  comes  the  defendant,  John  Jones,  and  for  answer  to  the  peti- 
tion herein  against  him,  says  that,  as  the  alleged  indorser  of  the  promis- 
sory note  mentioned  in  the  petition,  he  was  not  notified  of  the  alleged 
presentation  to  said  John  Smith  of  said  note  for  payment,  the  demand  of 
payment  of  the  same,  or  of  the  refusal  of  such  payment. 

Wherefore,  etc.  Joseph  Chittt,  Attorney  for  said  John  Jones. 

yote.—Thit  answer  will  b«  established  by  proof  that  notice  of  dishonor  was 
ont  given  or  mailed  within  the  time  required  by  law.  It  is,  however,  for  the 
plaintiff  lo  provo  that  it  was. 

[Form  263.J 

Common  Pleas  Court  of County,  Ohio. 

John  Doe,  Plaintiff. 
No. — .}  «*.       •  y  Answer  of  John  Jonea. 


J 


John  Smith  et  als..  Defendants. 

For  answer  to  the  petition  herein,  the  defendant,  John  Jones,  the  al- 
leged indorser  of  the  promissory  note  mentioned  in  the  petition,  says  that 
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said  promissory  note  was  not  presented  for  payment  to  said  John  Smith 
at  the  time  or  place  required  by  its  terms,  and  payment  of  the  same  de- 
manded. 

Wherefore,  etc.  Joseph  Chittt,  Attorney  for  said  John  Jones, 

[^Verification.l^ 

Note. — Presentation  and  demand  of  payment  before  or  after  the  last  day  of 
grace,  or  at  a  different  place  from  that  mentioned  in  the  note  for  presentation, 
will  establish  this  answer. 

Both  of  these  answers  are  sufficient  to  put  the  plaintiff  upon  proof  of  the 
facts  negatived  by  them,  and  hence  amount  to  a  denial  of  the  petition  to  such 
extent,  and  require  no  reply. 

An  answer  setting  up  a  set-off,  counterclaim,  or  for  affirmative  re^ 
lief  by  way  of  cross-petition,  contains  such  matter  as  would  have  con^ 
stituted  a  cause  of  action  by  the  defendant  against  the  plaintiff,  had 
the  plaintiff  not  brought  suit  and  the  defendant  brought  an  action 
thereon  against  him.  Except  styling  them  "  answer  by  way  of  set- 
off," "counterclaim,"  or  "cross-petition,''  they  are  framed  precisely 
as  a  petition  by  a  plaintiff  is,  and  forms  of  the  same  are,  therefore,  not 
necessary  to  be  given  here. 
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CHAPTER  XXVin. 

STATUTE  OF  LIMITATIONS. 

To  tohat  caaea  this  chapter  does  iiot  apply.  Sec.  4974.  This  chapter 
(2,  of  tit.  1,  div.  2)  shall  not  apply  tu  actions  already  commenced, 
nor  to  cases  wherein  the  right  of  action  has  already  accrued ;  but  the 
statutes  in  force  when  the  action  accrued  shall  be  applicable  to  such 
cases,  according  to  the  subject  ot*  the  action,  and  without  regard  to 
the  form  ;  nor  shall  this  chapter  apply  in  the  case  of  a  continuing  and 
subsisting  trust,  nor  to  an  action  by  a  vendee  of  real  property,  in  pos- 
session thereof,  to  obtain  a  conveyance  of  it, 

(a)  The  Gxle  does  not  govern  a  cause  of  action  existing  at  its  pas- 
sage. Long  V.  Mulford,  17  O.  S.  484,  508 ;  Mc Kinney  v.  McKinney,  8 
O.  S.  423,  428 ;  Paxhall  v.  Hitiderer,  28  O.  S.  568,  577. 

(A  change  in  u  statute  of  limitations  materially  and  unreasonably 
abridging  the  time  in  which  the  action  may  be  brought  upon  a  pre- 
existing obligation  would  be  unconstitutional  as  violating  the  obliga- 
tions of  contracts ;  otherwise,  not  The  same  rule  will  apply  to  laws 
exempting  property  from  execution  and  homestead  laws.) 

Causes  of  action  subsisting  when  the  Code  took  effect  are  not  af- 
fected by  its  provisions,  but  the  laws  in  force  when  they  accrued  gov- 
ern. HorM-ley  v.  BUlingsley,  19  O  S.  413 ;  Walker  v.  Knight,  12  O. 
8.  209 ;   Yearly  v.  Long,  40  O.  S.  27. 

(5)  The  Code  applies  to  proceedings  to  reverse  a  judgment  rendered 
before  it  took  effect.     Schooner  Marinda  v.  Dowlin,  4  O.  S.  500. 

(Such  provisions  are  purely  remedial  in  their  nature  and  may  op- 
erate retmspectively.  They  are  not  within  the  provisions  of  article  2, 
section  28,  of  the  Constitution,  denying  power  to  the  legislature  to  pass 
retroactive  laws.  Retroactive  laws  are  such  as  make  or  create  an  ob- 
ligation or  liability  out  of  the  facts  of  a  past  transaction,  which,  prior 
to  the  enactment  of  such  statute,  constituted  none.) 

What  causes  of  action  Hurvitfe.  Sec.  4975.  In  adiliiion  to  the  causes 
c)i  action  which  survive  at  common  law,  causet>  of  action  for  mesne 
profits,  or  for  an  injury  to  real  or  |>ersonal  estate,  or  fur  any  deceit  or 
fraud,  shall  also  survive;  and  the  action  may  Ik?  brought  notwith- 
standing the  death  of  the  person  entitled  or  liable  to  the  same. 

(a)  Si-'e  section  5144  and  notes. 
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(6)  No  cause  of  action  survives  against  one  who  so  negligently  erected 
a  building  that  it  fell  and  injured  another  building,  when  he  died  be- 
fore the  injury.  M.  E.  Church  v.  Rench,  7  O.  S.  369 ;  Russdi  v.  Suri' 
bury,  37  O.  S.  372;    Wolf  v.  Wdl,  40  O.  S.  111. 

Special  limitations  saved.  Sec.  4976.  Civil  actions  can  only  be  com- 
menced within  the  periods  prescribed  in  this  chapter  (2),  after  the 
cause  of  action  accrues ;  but  where  a  different  limitation  is  prescribed 
by  statute,  that  shall  govern. 

Note. — This  exception  is  but  the  enactment  of  the  common-law  rule  for  con- 
struing statutes,  and  of  section  4956.  Such  special  provisions  relating  to  a 
given  matter  are  exceptions  to  generaj  provisions  governing  the  subject  at 
large. 

(a)  This  chapter  has  no  application  to  a  proceeding  in  error,  which 
is  rather  a  right  of  appeal  than  a  right  of  action  {Steatner  Marinda  v. 
Dowlvn,  4  O.  S.  500),  and  governed  by  section  6723. 

For  special  provisions  limiting  suits  and  proceedings,  see  sections 
3276  (liability  of  railroad  company  for  damages  in  a  certain  case,  lim- 
ited to  six  months),  3283  (liability  of  same  for  damages  for  occupancy 
of  road,  etc.,  limited  to  two  years),  4378  (action  for  refusal  of  survey 
of  mine,  not  limited),  5157  (revivor  of  action  without  consent  of  de- 
fendant, one  year),  5158  (same),  5309  (new  trial  after  discovery  of 
grounds,  second  term  after  discovery),  5380  (infant  after  coming  of 
age  to  show  cause  against  judgment,  one  year),  5363  (proceedings  to 
vacate,  etc.,  judgment,  special  limitations),  5368  (revivor  of  dormant 
judgment,  twenty-one  years,  unless  in  case  of  a  disability),  5752  (for 
penalty  under  Iiabeas  corpus  act,  two  years),  5848  (taxes  illegally  col- 
lected, one  year),  5866  (contest  of  will,  two  years,  unless  disability), 
6723  (proceedings  in  error,  two  years,  unless  disability),  6789  {quo  war- 
ranto, twenty  years,  five  years,  three  years),  6097  (claim  rejected  by  ad- 
ministrator, six  months),  6098  (same,  rejected  at  instance  of  heir),  6113 
(against  administrator,  four  years,  when),  6115  (same  subject),  6120- 
6126  (against  administrator  de  bonis  non,  five  years  in  all),  6139  (to 
set  aside  fraudulent  conveyance  by  administrator,  within  four  years 
after  death  of  grantor),  6599  (forcible  detainer,  two  years). 

ACTIONS  CONCERNING  REAL  PROPERTY. 

Actions  to  recover  real  estate  limited  w  twenty-one  years.  Sec.  4977  (83 
V.  74).  An  action  for  the  recovery  of  the  title  or  possession  of  real 
property,  can  only  be  brought  within  twenty-one  years  after  the  causa 
of  such  action  accrues. 
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A'o/r.— ThU  section  amends  and  repeals  the  same  section.  enact«*d  an  an 
•mendroent  to  the  original  section,  April  16,  1880  (77  v.  808),  Sup^  p.  327, 
which  see. 

(a)  A  mortgage  may  be  foreclosed  at  any  time  within  twenty-one 
vears  from  the  time  it  was  made  (or  after  condition  broken).  Fither 
v.  Mossman,  11  O.  8.  42;  Bailey  v.  Smith,  14  O.  S.  396,  411. 

A  ijraut  of  lauds  conferring  entire  title  6&n  not  be  presumed  from 
viere  /xwjjftwiwj,  short  of  twenty-one  years.  Starke  v.  Smith,  5  O,  455. 
The  act  of  1810  operated  to  bar  the  right  of  dower  after  twenty-one 
years.  Tuttle  v.  WiUon,  10  O.  24.  Virginia  military  lands  held  undei 
lease  for  uinety-nine  years,  renewable  forever,  subject  to  the  operation 
of  the  statute.     Bentiy  v.  Newton,  9.  O.  S.  489. 

See  also  Young  v.  Hefner,  KoUenbrock  v.  Craeraft,  36  O.  S.  232, 
585 ;  Oxiord  Towiuhip  v.  Columbia,  38  O.  S.  87 ;  Dietrich  v.  Xoel,  42 
O.  S.  18;  Railroad  Co.  v.  Hambleton,  40  O.  S.  49;  and  notes  at  end 
of  this  chapter. 

Saving  to  persons  under  digability.  Sec.  4978  (83  v.  74).  If  a  per- 
son entitled  to  bring  the  action  mentioned  in  section  4977,  is,  at  the 
time  the  cause  of  action  accrues,  within  the  age  of  minority,  of  un- 
sound mind,  or  imprisoned,  such  person  may,  after  the  expiration  of 
iwentyone  years  from  the  time  the  cause  of  action  accrues,  bring  such 
action  within  ten  years  after  such  disability  is  removed.  (April 
14,  1886.) 

ffote. — '*  First  descends  or  accrues  " — if  such  right  vested  in  the  ancestor, 
devisor,  or  assignor,  the  statute  begins  to  run  from  that  time,  and  continues  to  run 
against  those  claiming  under  him,  whether  under  disability  or  not.  "Twenty- 
one  years"  of  age  is  tu  be  read  "  eighteen  "  in  the  case  of  a  female.  To  deter- 
mine whether  the  right  of  action  is  barred  compute  twenty-one  years  from  the 
time  it  first  accrued,  and  then,  if  the  party  was  under  disability,  take  ten  years 
after  the  removal  of  such  disability,  and  if  both  periods  have  elapsed,  the  right 
of  action  is  barred.  For  example,  if  the  right  accrued  on  the  day  of  birth,  the 
:  irty  will  have  twenty-one  and  ten— thirty-one  yean — in  which  to  bring  his 
.1'  lion ;  if  at  five  years  of  age,  twenty-six  years,  etc. 

If  there  are  several  parties,  some  under  disability  and  some  not,  and  their 
title  i-an  only  be  established  by  setting  aside,  or  having  declared  the  legal  na- 
ture of,  a  single  title  apparently  in  another,  as  a  fraudulent  convoyance  to  an- 
other, ur  an  absolute  deed,  which  is,  in  fact,  in  trust  for  them,  a  rii;ht  of  action 
saved  to  one  is  saved  to  all;  but  if  they  have  several  rights  of  action,  as  each 
tenant  in  common  has  for  his  portion,  the  saving  as  to  one  can  nut  be  made 
available  to  others  in  wlioso  favor  it  does  nut  exist. 

This  section  strike*  out  the  disability  of  eoetrture,  which  has  always  hereto- 
fore existed  in  the  <*ase  of  a  married  woman  in  this  state. 

The  statutes  of  limitation  do  not  apply  to  causes  of  action  which  have  al- 
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ready  accrued  at  their  passage,  but  the  acts  in  force  at  the  time  the  same  ac- 
crued apply.  §  4974.  And  section  79  provides:  "nor  shall  any  repeal  or 
amendment  affect  catises  of  such  action,  etc.,  existing  at  the  time  of  such  amend- 
ment or  repeal,  unless  otherwise  expressly  provided  in  the  amending  or  repeal- 
ing act.  By  this  section,  repealing  or  amendatory  statutes  which  relate 
exclusively  to  the  remedy  do  not  apply  to  pending  actions,  proceedings,  or 
prosecutions,  unle.<s  so  expressed. 

In  Campbell  v.  Ilolf,  115  U.  S.  Rep.  620,  it  is  decided  by  the  Supreme  Court 
of  the  United  States  that  if  a  right  to  sue  for  a  debt  is  barred,  and  a  statute  is 
passed  lengthening  the  time  for  bringing  an  action,  which  time  will  give  the 
right  to  sue  for  such  debt,  such  action  may  be  maintained,  as  the  debtor  has  ac- 
quired no  vested  right ;  but,  if  the  statute  has  barred  the  right  to  bring  an  action 
for  real  estate  in  tiie  adver-e  possession  of  another,  and  a  new  statute  extend* 
the  period  of  limitation,  an  action  for  such  real  estate  can  not  be  maintained 
under  the  enlarging  act.  The  defendant  has  acquired  a  vested  right — title  by 
disseizin,  which,  in  the  legal  sense,  is  title  hy  purchase — in  such  real  estate. 

This  amendment  has  only  a  future  operation,  and  a  married  woman  will 
have  the  full  period  prescribed,  after  its  passage,  in  which  to  bring  her  action. 

(a)  Where  one  party  to  a  proceeding  in  error  is  within  the  saving 
clause,  the  case  is  saved  to  all.  Wilkins  v.  Phillips,  3  O.  49 ;  3Iassie 
V.  Matthews,  12  O.  351;  B^lckingham  v.  Com.  Bank,  21  O.  S.  131;  Kay 
V.  Watson,  17  O.  27. 

Where  the  interests  of  two  defendants  are  joint  and  inseparable,  and 
the  rights  of  one  are  saved,  it  inures  to  the  benefit  of  the  other. 
Sturges  v.  Longworth,  1  O.  S.  544 ;  Bradford  v.  Andrews,  20  O.  S.  208 ; 
Riddk  V.  Roll,  24  O.  8.  572 ;  Trimble  v.  LongwoHh,  13  O.  S.  431 ; 
Meese  v.  Keefe,  10  O.  362. 

Disability  of  one  coparcener  or  tenant  in  common  does  not  inure  to 
the  benefit  of  the  other,  their  rights  and  interests  are  severable.  Moore 
V.  Armstrong,  10  O.  11;  Bronson  v.  Adams,  10  O.  135;  WiUianis  v. 
Mrst  Pres.  Soc.  Cincinnati,  1  O.  S.  478. 

The  grantee  or  heir  of  one  protected  from  the  operation  of  the 
statutory  bar  is  entitled  to  the  benefit  of  that  protection.  Ford  v. 
Langd,  4  O.  S.  464;   Carey  v.  Robinson,  13  O.  181. 

The  disabilities  extend  only  to  those  existing  when  the  right  of  ac- 
tion accrues,  such  as  happen  afterward  are  unavailable.  Cozzens  v. 
Faman,  30  O.  S.  491. 

When  the  statute  begins  to  run,  it  continues  to  run  without  inter 
ruptiou  from  any  subsequent  disability.  Carey  v.  Robinson,  13  O. 
S.  181;  Ward  v.  Racer,  20  O.  250;  1  O.  8.  478;  38  O.  8.  374., 
(A  party  entitled  to  bring  a  suit  may  do  so,  though  his  place  of  resi- 
dence may  be  out  of  the  state,  the  courts  being  always  open  to  receive 
and  try  the  complaints  of  every  pers;ju  wherever  he  may  reside,  and 
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in  actions  to  recover  real  estate  the  defendant  may  be  served  construct- 
ively by  publication  (section  5022)  ;  so  the  savings  on  account  of  tlie 
defendant's  non-resideuce,  etc.  (section  4989),  do  not  stop  the  running 
of  the  statute  in  this  class  of  cases.) 

When  the  right  or  estate  of  children  does  not  accrue  until  the  death 
of  a  tenant  for  life,  the  statute  does  not  begin  to  run  against  them 
until  after  the  dcatii  of  such  tenant  (until  a  party  has  the  right  to  the 
jx)ssession  of  real  estate,  he  has  no  right  of  action  to  recover  it).  HoU 
V.  Lamb,  17  O.  S.  374. 

In  ihe  absence  of  statutory  provision,  there  is  no  principle  of  equity 
to  bar  an  infant's  right  to  set  aside  a  decree  irapro|)erly  obtained. 
Lang  v.  Mulford.  17  O.  S.  484".  (A  party  while  under  any  disability 
may  maintain  the  action,  by  guardian,  next  friend,  etc.)  See  also 
3  O.  S.  80 ;  Simmerson  v.  Tennen/,  37  O.  S.  390 ;  Hurlbut  v.  Wade,  40 
O.  S.  603. 

OTHER   ACTIONS. 

How  limited.  Sec.  4979.  Civil  actions  other  than  for  the  recovery 
of  real  property  can  only  l)e  brought  within  the  following  periods,  after 
the  cause  of  action  accrues. 

Fifteen  years.  Sec.  4980.  ^'\i\\m  fifteen  years:  An  action  upon  a 
specialty,  or  an  agreement,  contract,  or  promise  in  writing. 

(a)  The  transcript  of  a  judgment  rendered  in  another  state  is  re- 
garded as  a  specialty.  Stockwell  v.  Coleman,  10  O.  S.  33;  Frie^  v. 
Mack,  33  O.  S.  52 ;  BisseU  v.  Jaudon,  16  O.  S.  498.  But  a  judgment 
of  a  court  of  this  state  is  not.  Tijler  v.  Window,  15  O.  S.  364.  (It 
is  a  question  whether  any  statute  of  limitations  applies  to  a  judgment 
rendered  in  this  state.  A  dormant  judgment  can  not  be  revived  after 
twenty-one  years  after  it  becomes  dormant  (section  5368),  when  it 
would  seem  to  be  barred.  After  twenty-one  years  it  will  be  presumed 
to  have  been  paid,  but  this  presumption  may  be  rebutted.  ("Spe- 
cialty" usually  means  an  instrument  of  writing  under  seal.) 

Subscription  to  stock  is  a  promise  in  writing.  Cribson  v.  C.  &  N.  T. 
<t  B.  Cb.,  18  O.  S.  396;    Warmr  v.  CaRender,  20  O.  S.  190. 

The  indorsement  of  a  promissory  note  is  a  contract  in  writing. 
Haines  v.  Tharpe,  15  O.  130.  A  recognizance  for  stay  of  executioD 
is  a  specialty.     Boho  v.  Norton,  10  O.  S.  514. 

The  statute  commences  to  run  on  a  note  payable  on  demand  at  the 
time  of  delivery,  ai)d  not  from  the  time  payment  of  the  same  was.  in 
fact,  demanded.  Hill  v.  Henry,  17  0.  9.  And  see  notes  at  the  end 
of  this  chapter. 
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SvK  years.  Sec.  4981.  Within  six  years :  An  action  upon  a  contract 
not  in  writing,  either  express  or  implied.  An  action  upon  a  liability- 
created. by  statute,  other  than  a  forfeiture  or  penalty. 

(a)  An  action  against  an  officer  not  on  his  official  bond,  for  money 
received  in  his  official  ..apacity,  is  barred  in  six  years.  Mount  v.  Lake- 
man,  21  O.  S.  643 ;  State  v.  Blake,  2  O.  S.  147 ;  Mt.  Pleasant  Bank  v. 
County,  18  O.  234;  State  v.  Newman,  2  O.  S.  567. 

An  action  by  a  surety  for  contribution  is  limited  to  six  years  under 
this  section.  Neilson  v.  Fry,  16  O.  S.  552.  And  also  unpaid  install- 
ments of  a  legacy.  Yearly  v.  Long,  40  O.  S.,  27  ;  O  Connor  v.  Smithy 
40  O.  S.  214;  Hawkins  v.  Furnace  Co.,  40  O.  S.  507.  ' 

Each  item  of  an  account  is  barred  in. six  years  after  the  right  of  ac- 
tion accrued  thereon,  unless  it  is  taken  out  •of  the  statute  on  some 
special  ground.  Courson  v.  Courson,  X9  0.  S.  454.  And  see  notes  at 
the  end  of  this  chapter. 

Four  years.  Sec.  4982.  (Sup.,  p.  328,  April  14,  1884;  81  v.  210.) 
Within /our  years:  An  action  for  trespass  upon  real  property,  but  in 
an  action  for  trespass  under  ground  or  injury  to  mines,  the  action  shall 
not  be  deemed  to  have  accrued  until  the  wrong-doer  is  discovered.  An 
action  for  the  recovery  of  personal  property  or  for  taking,  detaining, 
or  injuring  the  same,  Irot  in  an  action  for  the  wrongful  taking  of 
personal  property,  the  cause  of  action  shall  not  be  deemed  to  have 
accrued,  until  the  wrong-doer  is  discovered.  An  action  for  an  injury 
to  the  rights  of  the  plaintiff'  not  arising  on  contract  and  not  herein- 
after enumerated.  An  action  for  relief  on  the  ground  of  fraud,  but 
the  cause  of  action  in  such  case  shall  not  be  deemed  to  have  accrued 
until  the  discovery  of  the  fraud. 

(a)  An  action  upon  a  judgment  rendered  in  another  state  is  not 
barred  in  four  years,  it  being  regarded  as  a  specialty.  StockweU  v. 
Coleman,  10  O.  S.  34. 

In  an  action  at  laiu  under  the  act  of  1831  (3  Chase,  1768),  and  un- 
der the  Code  before  its  amendment  in  1867  (64  v.  145),  fraudulent 
concealment  of  the  cause  of  action  did  not  prevent  the  running  of 
the  statute.  Kerns  v.  Selwonmaker,  4  0.  331;  Fee  v.  Fee,  10  O.  469; 
Lathrop  v.  SneUbaker,  6  O.  S.  276 ;   Howk  v.  Minnick,  19  O.  S.  462. 

In  equity  the  statute  was  not  applied  until  the  fraud  was  discovered. 
Longworth  v.  Hunt,  11  O.  S.  194;  Williams  v.  First  Pres.  Soc.  Cctxcin- 
nati,  1  O.  S.  478.  In  such  cases  it  had  to  be  averred  that  the  fraud 
had  not  been  so  discovered.  Ih.  And  it  seems  ladies  in  failing  to  make 
the  discovery  was  required  to  be  shown.  Badger  v.  Badger,  2  WaL 
(U.  S.)  87. 
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Time  does  not  run  against  a  ixtiui  que  trust  (beneficiary)  until  be  has 
knowledge  of  tbe  trust.  CarlUle  v.  Fotier,  10  O.  S.  198.  Nor  will  it 
run  again^^t  an  infant  for  the  wrong  of  his  guardian  ad  litem,  until  the 
wrong  is  discovered.     Long  v.  Mulford,  17  0.  S.  485. 

In  equitable  proceedings  to  reform  an  instrument  on  the  ground  of 
mistake,  lapse  of  time  is  reckoned Dnly  from  the  discovery  of  tbe  mis- 
take.    Orrngby  v.  Longtcortk,  11   O.  S.  653. 

An  action  to  set  asido  a  conveyance  made  to  defraud  creditors  can 
not  l)e  maintained  by  a  creditor,  after  the  lapse  oi'  Jour  years  from  the 
discovery  of  tbe  fraud.     Combs  v,    Waison,  32  O.  S.  228. 

An  action  by  the  maker  of  a  promissory  note  to  cancel  tbe  same,  on 
the  ground  of  fraud  in  obtaining  it,  is  limited  to  four  years  after  dis. 
covering  tbe  fraud.     Loffland  v.  Bush,  26  O.  S.  559. 

An  action  of  trespass  committed  four  years  before  tbe  action  is 
brought,  laid  with  a  eontinuando,  can  uot  be  sustained,  although  the 
defendant  was  in  possession  during  the  four  years.  Roidand  v.  Row- 
land, 8  O.  40. 

An  action  for  specific  performance  against  tbe  heirs  of  the  vendor,  and 
against  his  grantee  who  took  the  legal  estate  with  notice,  is  not  an  action 
for  relief  on  tbe  ground  of  fraud  within  the  meaning  of  this  section. 
Monher  v.  Butler,  31  O.  S.  188.  See  HdUroad  Co.  v.  Hambleton,  40  O. 
8.  496,  and  notes  at  the  end  of  this  chapter. 

Note. — Where  it  is  provided  that  the  statute  of  limitation!'  does  not  begin  to 
run  until  discovery,  it  would  seem  to  be  a  sutficient  averment  to  bring  the  Case 
within  the  saving,  to  stale  in  the  pleading  that  the  party  did  not  discover  it  until 
a  certain  time  within  the  limited  period;  and  as  knowledge  of  facts  sufBcient  to 
put  a  party  rca-sonably  on  inquiry  is  notice,  and  notice  knowledge,  or  discovery, 
in  legal  eflect,  a  reply  denying  tbe  alleged  failure  of  discovery  will  put  the 
party  averring  non-discovery  upon  proof  of  the  fact,  when  the  other  party  reply- 
ing may  prove  facts  and  circumstances  showing  that  reasonably  such  discovery 
ought  to  have  been  made  at  a  time  which  renders  the  statute  a  bar. 

One  year.  Sec.  4983.  Within  one  year:  An  action  for  libel,  slander, 
assault,  battery,  malicious  prosecution,  or  false  imprisonment.  An 
action  upon  a  statute  for  a  penalty  or  forfeiture;  but  where  a  different 
limitation  is  prescribed  in  the  statute  by  which  the  remedy  is  given, 
the  action  may  l)e  brought  within  the  period  S4>  limited. 

(o)  An  action  to  recover  money  lost  or  paid  on  a  bet  or  wager  is  an 
action  iijxjn  a  statute  for  a  penalty  or  forfeiture,  within  the  meaning 
of  this  section.     Cooper  v.  Rowley,  29  O.  S.  547. 

.\n  action  against  a  county  treasurer,  on  his  bond,  to  enforce  the 
Btatufcyry  iiability,  who  receives  out  of  the  treasury  compensation  other 
than  that  specially  provided  by  law,  is  not  subject  to  the  limitation 
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provided  in  this  section,  but  to  that  provided   in  section  4984.     State 
V.  Kelley,  32  O.  S.  421.     And  see  notes  at  the  end  of  this  chapter. 

Ten  years — Official,  etc.,  bonds.  Sec.  4984.  An  action  upon  the 
official  bond  or  undertaking  of  an  officer,  assignee,  trustee,  executor, 
administrator,  or  guardian,  or  upon  a  bond  or  undertaking  given  in 
pursuance  of  a  statute,  can  only  be  brought  within  ten  years  after  the 
cause  of  action  accrues  ;  but  this  section  shall  be  subject  to  the  quali- 
fication in  section  4976. 

(a)  Under  this  section,  the  limitation  is  held  to  be  ten  years,  eveq 
where  the  bond  was  given  before  the  adoption  of  the  Code.  King  v. 
NicJiols,  16  O.  S.  80;  State  v.  Oir,  16  O.  S.  522.  But  where  the 
action  is  not  on  the  official  bond,  but  against  the  officer  alone,  it  is 
barred  in  six  years.  Mount  v.  Lakeman,  21  O.  S.  643.  For  decisions 
under  the  act  of  1831  (3  Chase,  1768),  see  State  v.  Conway,  18  O.  234; 
State  V.  Blake,  2  O.  S.  147 ;  State  v.  Nevmian,  2  O.  S.  567. 

An  action  against  an  officer  for  failure  to  pay  over  money  does  not 
accrue  until  demand  is  made.  Keithler  v.  Foster,  22  0.  S.  27.  And 
see  notes  at  the  end  of  this  chapter. 

Ten  years — Other  relief.  Sec.  4985.  An  action  for  relief  not  here- 
inbefore provided  for  can  only  be  brought  within  ten  years  after  the 
cause  of  action  accrues. 

(a)  An  action  for  contribution  by  a  surety  is  not  governed  by  this 
section,  but  is  limited  to  six  years.     Neilson  v.  Fry,  16  O.  S.  552. 

So  is  an  action  against  an  officer  not  on  his  official  bond  for  failure 
to  pay  over  money.     Mount  v.  Lakeman,  21  O.  S.  643. 

This  section  is  not  applicable  to  an  action  brought  on  a  judgment 
rendered  in  another  state  or  territory.  Fries  v.  Mack,  33  O.  S.  52  ; 
Hawkins  v.  Lasley,  40  O.  S.  37.     And  see  notes  at  end  of  chapter. 

Other  actions — Rights  saved  to  certain  persons.  Sec.  4986  (83  v.  74). 
If  a  person  entitled  to  bring  any  action  mentioned  in  this  subdivision 
(3,  ch.  2),  except  for  a  penalty  or  forfeiture,  is,  at  the  time  the  cause  of 
action  accrues,  within  the  age  of  minority,  of  unsound  mind,  or  im- 
prisoned, such  person  may  bring  such  action  within  the  respective 
times  limited  by  this  subdivision,  after  such  disability  is  removed. 
(April  14,  1886.)     See  note  to  section  4978. 

(a)  A  party  relying  on  this  statute  can  not  avail  himself  of  success- 
ive dissibiVities.  Whitney  y.  Webb,  10  0.  513;  Carey  v.  Robinson,  13 
O.  181;  Cozzensv.  Famau,  30  O.  S.  491.  (But,  if  at  the  time  the 
cause  of  action  accrues,  the  party  is  under  more  than  one  disability,  the 
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action  may  be  maintained  within  the  statutory  period  after  the  last  dis- 
ability is  retnoveil.)  The  statute  is  personal  and  can  not  be  extended 
to  a  party  not  within  its  saving.     Bronnon  v.  Adams,  10  O.  135. 

Where  the  interests  of  two  persons  are  joint  and  inseparable,  and 
the  rights  of  one  are  saved,  it  inures  to  the  benefit  of  the  other. 
Sturgea  v.  LongvcrUi,  1  O.  8.  544;  Bradford  v.  Andrew,  20  O.  8.  208; 
Riddk  V.  RoU,  24  O.  8.  572;  TrimbU  v.  Longworth,  13  O.  S.  431; 
Meex  V.  Keefe,  10  O.  362. 

The  grantee  or  heir  of  one  protected  from  the  operation  of  the 
utiitutory  bar  is  entitled  to  the  benefit  of  that  protection.  Ford  v. 
Langel,  4  O.  8.  464 ;  Carey  v.  Bobinaon,  13  0.  181. 

When  the  statute  l)egiiis  to  run,  it  continues  to  run  without  inter- 
ruption from  any  subsequent  disability  of  the  party  having  the  cause 
of  action.  Carey  v.  Robinson,  13  O.  181 ;  Ward  v.  Racer,  20  O.  250; 
Williams  V.  First  Pres.  Sor.  Cincinnati,  1  O.  S.  478 ;  Granger  v.  Gran- 
ger, 6  O.  35 ;  BarUow  v.  Kinnard,  38  O.  S.  373. 

Under  the  act  of  1831  (3  Chase,  1768),  in  connection  with  the  act 
of  1834  (32  V.  10),  it  was  held  that  the  disability  of  infancy  in  a  fe- 
male was  removed  at  the  age  of  eighteen  years.  Slater  v.  Cave,  3  O. 
8.  80.     8ee  section  3136. 

An  action  by  the  assignee  of  the  claim  of  a  married  woman, 
against  her  huslrand,  for  moneys  belonging  to  her  and  converted  by 
the  husband  to  his  own  use,  is  not  barred  where  less  than  six  years 
have  intervened  between  the  date  of  such  assignment  and  the  com- 
meucemeut  of  the  action.     Simmerson  v.  Tennery,  37  O.  8.  390. 

When  action  deemed  commenced  under  Viis  chapter  (2).  8ec.  4987.  An 
action  shall  be  deemed  commenced,  within  the  meaning  of  this  chap- 
ter (tit.  1,  div.  2,  ch.  2),  as  to  each  defendant,  at  the  date  of  the 
summons  which  is  served  on  him,  or  on  a  co-defendant  who  is  a  joint 
contractor,  or  otherwise  united  in  interest  with  him ;  and  when  service 
by  publication  is  proper,  the  action  shall  be  deemed  commenced  at  the 
date  of  the  firtt  publication,  if  the  publication  be  regularly  made. 

(a)  Under  the  former  practice  the  suit  was  deemed  commenced  from 
the  issuing  of  the  first,  and  nut  from  the  issuing  of  the  alias  writ 
which  was  served.     Swisher  v.  Sunslier,  W.  755. 

This  section  furnishes  the  rule  which  determines  when  proceedings 
in  error  are  to  be  deemed  commenced.  Rchinmn  v,  Orr,  16  O.  8. 
284;  Buckingham  v.  dm.  Bank  of  Cincinnati,  21  O.  8.  131. 

The  defendants 'in  an  action  against  vendor  and  vendee  to  set  aside 
Hud  cancel  a  deed  on  the  ground  of  fraud,  though  Inith  defendants  are 
necessary  parties  defendant,  yet  where  the  only  relief  sought  is  a  caa> 
2A 
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cellation  of  the  deed,  are  not  united  in  interest  within  the  meaning  of 
this  section.     Moore  v.  Chittenden,  39  O.  S.  563. 

Where  the  existence  of  a  lien  is  limited  to  a  specified  time,  and  the 
lien-holder  does  not  bring  his  action  to  enforce  the  same  within  such 
time,  but  sues  afterward  and  obtains  judgment  to  enforce  it,  such  judg- 
ment is  erroneous  and  will  be  reversed,  though  the  statute  was  not 
pleaded.     Bonte  v.  Taylor,  24  O.  S.  628. 

When  attempt  equivalent  to  commencement.  Sec.  4988.  An  attempt  to 
commence  an  action  shall  be  deemed  equivalent  to  the  commencement 
thereof,  within  the  meaning  of  this  chapter  (2),  when  the  party  dili- 
gently endeavors  to  procure  a  service  ;  but  such  attempt  must  be  fol- 
lowed by  service  within  sixty  days. 

When  defendant  can  not  claim  the  bar.  Sec.  4989.  If,  when  a  cause 
of  action  accrues  against  a  person,  he  is  out  of  the  state,  or  has  ab- 
sconded, or  concealed  himself,  the  period  limited  for  the  commence- 
ment of  the  action  shall  not  begin  to  run  until  lie  comes  into  the  state 
or  while  he  is  so  absconded  or  concealed ;  and  if,  after  the  cause  of 
action  accrues,  he  depart  from  the  state,  or  abscond  or  conceal  himself, 
the  time  of  his  absence  or  concealment  shall  not  be  computed  as  any 
part  of  the  period  within  which  the  action  must  be  brought. 

(a)  Under  the  act  of  1831  (3  Chase,  1768),  when  a  defendant  left 
the  state  after  the  cause  of  action  accrued,  the  statute  continued  to 
run,  notwithstanding  his  absence  from  the  state.  Coventry  v.  AtJierton, 
9  O.  34. 

And  under  the  same  statute  a  plain tiflf,  non-resident  of  the  state, 
was  not  barred  under  twenty-one  years.  Knowledge  of  adverse  pos- 
session, and  having  an  agent  in  the  state,  did  not  take  the  case  out 
of  the  rule.     Lockwood  v.  Wildmnn,  13  O.  430. 

If,  under  the  same  act,  after  the  cause  of  action  accrued,  a  party 
removed  to  parts  unknown,  and  afterward  returned,  he  lost  tlie  benefit 
of  the  statute  during  the  time  which  had  run  previous  to  his  depart- 
ure, as  well  as  that  during  his  absence.  Sullenberger  v.  Gesl,  14  O. 
204. 

The  phrase,  "  beyond  seas,"  found  in  former  statutes  of  limitation, 
was  construed  to  mean  "  beyond  the  state."  Ingraham  v.  Hart,  11  O. 
255;  Smith  v.  Bartram,  11  O.  S.  690. 

Barred  elsewhere,  barred  in  Ohio.  Sec.  4990.  If,  by  the  laws  of  the 
state  or  country  where  the  cause  of  action  arose,  the  action  is  barred, 
it  is  also  barred  in  this  state. 

(a)  Under  our  former  statutes,  as  under  this,  where  an  action  ac- 
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cruing  in  another  state  was  barred  there,  it  was  barred  in  this  state. 
Statr  of  Maryland  v.  S'lipUy,  7  O.  (i  pt.)  246 ;  Hurton  v.  Honier,  14  O. 
437;  «.  c,  16  O.  145;   6'mi//i  v.  liuHram,  11  O.  S.  690. 

It'  the  party  h^ave  the  state  where  tlie  cause  of  action  arose,  and 
come  into  this  state  before  a  ri^ht  of  action  nccrucs,  thi.H  section  dot's 
not  apply,  but  the  Ohio  statute  applies.  HeadingUm  v.  Neff,  7  O.  (1 
pt. )  229^ 

The  statute  of  limitations  of  another  state,  pleaded  as  a  defense, 
upon  i.<<sue  joined,  must  be  proved  as  a  fact.  Whdan  v.  KintUy,  26 
O.  S.  131  (sec.  5244). 

Saving  if  judgment  w  reversed,  etc.  Sec.  4991.  If,  in  an  action  com- 
menced in  due  time,  a  judgment  for  the  plaintiff  be  reversed,  or  the 
plaiiitilF  fail  otherwise  thnn  upim  the  merits,  and  the  time  limited  for 
the  eoinmencement  of  such  action  has,  at  the  date  of  such  reversal  or 
failure,  expired,  the  plaintiff,  or  if  he  die,  and  the  cause  of  action 
survive,  his  representatives,  may  commence  a  new  action  within  one 
year  after  such  date ;  and  this  provision  shall  apply  to  any  claim  as- 
8erte<l  in  any  pleading  by  a  defendant. 

(a)  This  section  relates  to  the  time  in  which  an  original  action  may 
be  recommenced,  or  claims  set  up  by  the  defendant  in  such  an  action 
may  be  re-asserted,  If  either  party  "fail  otherwise  tlian  ujwn  the 
merits ;"  and  has  no  application  to  proceedings  in  error.  Ateherly  y. 
Dickinson,  34  O.  S.  537. 

When  an  action  is  dismi^ii^ed  without  prejudice  to  a  future  action, 
the  plaintiff  may  commence  it  anew  within  a  year,  notwithi^tanding  the 
time  limited  for  the  commencement  of  the  action  had  expired  at  the 
time  of  the  dismissal.     Bates  v.  Satulusky,  etc.,  R.  Oo.,  12  O.  S.  620. 

Where  the  service  of  summons  is  set  aside,  the  plaintiff  may,  within 
u  year,  bring  his  action  anew,  notwithstanding  the  time  allowed  for 
commencing  the  action  may  have  expired  between  the  time  of  insti- 
tuting proceedings  and  the  setting  aside  of  the  service.  Meitae  t. 
MeOoy,  17  O.  S.  225. 

Payment  in  part — Xew  promise,  etc.,  to  be  in  writing.  Sec.  4992. 
When  payment  has  l>een  made  upon  any  demand  founded  on  contract, 
or  a  written  acknowledgment  thereof,  or  promise  to  \v\y  the  same,  ha.i 
been,  made  and  signed  by  the  {xarty  to  be  charged,  an  action  may  be 
brought  thereon  within  the  time  herein  limited,  afXer  such  payment, 
acknowledgment.'or  promise. 

(a)  Causes  of  action  subsisting  when  the  Code  of  1853  went  into 
operation  were  not  afiected  by  this  section ;  and,  therefore,  verbal 
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promises  to  pay  made  after  that  date,  and  within  the  original  statutory 
period  of  limitation  (to  the  plaintiff,  or  a  tliird  person  having  no  inter- 
est in  the  matter)  were  sufficient  to  prevent  the  running  of  ihe  statute. 
Horseley  v.  BilUngsley,  19  O.  S.  413. 

Each  item  of  an  account  is  barred  in  six  years  unless  there  has  been 
part  payment  of  the  account,  an  acknowledgment  ('f  liability  thereon, 
or  a  promise  to  pay,  in  writing.      Coiirson  v.  Courson,  19  0.  S.  454. 

The  payment  of  a  dividend  by  the  assignee  of  an  insolvent  debtor 
is  not  such  part  payment  as  will  take  the  residue  of  the  debt  out  of 
the  statutory  limitation,  as  against  such  debtor.  MarientJial  v.  Mosler, 
16  O.  S.  566. 

Presumption. of  payment  arising  at  common  law  from  lapse  of  time 
may  be  refuted  by  proof  that  the  debtor,  within  the  period  required 
to  raise  such  presumption,  acknowledged  such  claim  to  be  an  existing 
liability.     Bissell  v.  Jmidon,  16  O.  S.  498. 

The  plaintiff  may  set  up  the  barred  demand  as  a  consideration  for 
the  new  promise,  and  allege  the  new  promise  in  writing  as  the  cause 
of  action.     Sturges  v.  Burton,  8  O.  S.  215,  220. 

Part  payment  by  an  administrator  was  held  sufficient  to  take  a  case 
out  of  the  operation  of  the  statute  of  1804  (1  Chase,  392),  against  his 
intestate.     Niemcetuinz  v.  Bartlett,  13  O.  271. 

Part  payment  on  a  joint  and  several  promissory  note,  by  one  of 
several  makers,  will  not  prevent  the  running  of  the  statute,  as  to  the 
other  makers.     JSance  v.  Hair,  25  O.  S.  349. 

But  a  payment  by  a  principal  which  will  take  the  case  out  of  the 
statute  as  to  him  will  have  the  same  effect  as  to  his  surety,  who  is 
present  for  the  purpose  of  seeing  that  the  payment  h  made  and  cred- 
ited, and  makes  no  statement  that  any  limitation  shall  be  placed  on 
the  effect  of  such  act.     Glick  v.  Crist,  37  O.  S.  388 ;   Coffin  v.  ^ecor, 

4  O.  S.  647. 

GENERAL  NOTES. 

General  principles.  Statute  of  limitations  must  be  set  up  as  a  de- 
fense, or  deemed  waived.  Sturges  v.  Burton,  8  O.  S.  215 ;  McKinney 
V.  McKinney,  8  O.  S.  423 ;  Haymaker  v.  Haymaker,  4  O.  S.  272 ;  Loch- 
wood  V.  Wiidman,  13  O.  430 ;  Towndey  v.  Moore,  30  O.  S.  184 ;  Vose  v. 
Woodfwd,  29  O.  S.  245. 

It  would  seem  not  in  an  action  to  recover  the  possession  of  real  es- 
estate  under  sections  5781,  5782.  Wintermute  v.  Montgomery,  11  O.  S. 
442,  444. 

The  statute  of  limitations  may  be  taken  advantage  of  by  demurrer 
when  the  pleading  demurred  to  shows  that  the  cause  of  action  is 
barred.     Sturges  v.  Burton,  8  O.  S.  215 ;  McKinney  v.  McKinney,  8 
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O.  a  423 ;  Bitsea  v.  Jaudon,  IG  O.  S.  498,  504 ;  Ddaware  Cx  v.  Anr 
drews,  18  O.  S.  49,  C7;  KeitiUcr  v.  Foster,  22  O.  8.  27,  GO;  Vote  v. 
Woodford,  29  O.  S.  245,  249;  Whelan  v.  A^/wfcy,  20  O.  S.  131. 

Lapse  of  time  in  equity  may  be  taken  advautage  of  on  demurrer. 
,/ilUa)ii9  V.  Fird  Prcs.  Soc.  Cln.,  1  O.  S.  478. 

When  law  and  equity  were  separated,  courts  of  equity  acted  in 
analogy  to  the  statutes  of  limitations,  which  did  not  apply  strictly  to 
e  [uitahle  causc?s.  Robinson  v.  Fife,  3  O.  S.  551  ;  1  utile  v.  M'iUon,  10 
O.  24,  20 ;  Jlorton  v.  Uonier,  14  O.  437,  443 ;  Bigelow  v.  BigeUnc,  6 
O.  96;  jMrroice  v.  Beame,  10  O.  498,  503;  Jiidley  v.  JLiiman,  10  O. 
621;  Lochcood  v.  Wildnxan,  13  O.  430;  Giblcr  v.  Trimble,  14  O. 
323,  345. 

The  plea  of  the  statute  of  limitations  is  a  defense  not  favored.  De- 
fendant in  default  will  not  ordinarily  be  permitted  to  set  it  up.  Sluett 
V.  Baldwin,  12  O.  120. 

(Query:  If  this  h  now  the  practice?  The  statute  is  a  law  of  repose. 
Lapse  of  time,  too,  may  affect  iho  memories  of  parties  and  witnesses 
as  to  material  facts,  and  evidence  may  be  lost  by  the  death  of  parties 
and  witnesses,  wrilings,  and  otherwise.) 

It  is  discretionary  with  the  court  to  permit  the  plea  after  default 
fot  answer  of  the  defendant.     Nexoeom  v.  Rau,  18  O.  240. 

(It  would  seem  that,  in  practice,  this  discretion  has  been  liberally 
exercised,  notwithstanding  the  decision  in  Shed*  v.  Baldwin.  For  the 
discussion  of  the  question,  consult  any  modern  text-book  on  tlie  sub- 
ject of  the  statute.) 

The  statute  does  not  apply  to  the  state,  or  to  the  federal  government, 
but  is  enacted  for  private  persons.  It  does,  however,  apply  to  a  sister 
state  suing  in  Ohio.  It  does  not  apply  where  tito  state  is  a  trustee, 
and  the  beneficiaries  have  no  ri^^ht  to  sue.  Oreen  Tp.  v.  Campbell,  16 
O.  S.  11 ;    Wood  V.  Fergueson,  7  O.  S.  2S8,  290. 

There  is  no  statutory  limitatiim  as  to  the  time  within  which  a  writ  of 
mandamus  may  be  obtained.     Chinn  v.  Trudeea,  etc.,  32  O.  S.  236. 

The  stutute  runs  against  a  municipal  corporation.  Cineimiati  v. 
Fird  Pres.  Church,  8  O.  298 ;  Willama  v.  Fint  Pres.  Soe.  CineinJi.iti,  1 
O.  S.  478,  510;  Cincinnati  v.  Eoans,  5  O.  S.  594;  Lane  v.  Kennedy, 
13  O.  8.  42. 

It  is  no  defense  t  >  an  action  on  a  collateral  security  that  the  original 
claim  is  barred.  WeliJiy.  OiHiU,  17  O.  8.  319;  Ewing  w  Jame$,36 
O.  8.  152;    WiUiams  v.  Pomeroy  CoalCo.,  37  O.  8.  5S3. 

As  l)etwecn  trustee  and  ec^ui  que  trust,  lapse  of  time  is  not  a  Imr. 
Gary  v.  May,  16  O.  6G;  Fiihsr  v.  Mossnian,  11  O.  S.  42,  46;  Wiaiinu 
V.  Van  Tayl,  2  O.  8.   336;    WiUlams  v.  Fird  Pr-t.  .Sw.  Cin.,  1  O.  S. 
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478;  Phiaipsx.  State,  5  O.  S.  125;  Carlisle  v.  Foster,  lOO.  S.  198; 
Mack  V.  Brammer,  28  O.  S.  508 ;  Pasdudl  v.  Hlnderer,  28  O.  S.  568, 
678. 

(When  a  trustee  denies  or  repudiates  his  trust  relation,  and  claims 
to  own  the  subject  of  the  trust  in  his  own  right  adversely  to  the  bene- 
ficiary, and  the  fact  is  known  to  the  beneficiary,  the  statute  of  limi- 
taiious  begins  to  run  from  such  time.) 

(A  title  to  land  by  disseizin  is  one  acquired  by  twenty-one  years  of 
c mtinued  trespass  by  the  wrong-doer,  or  by  one  deriving  his  possession 
from  him.) 

What  may  defeat  the  operation  of  the  statute.  An  agreement  to  submit 
a  question  of  boundary  to  arbitration  defeats  the  operation  of  the  stat- 
ute.    Hunt  V.  Guilford,  4  O.  310. 

Possession  necessary  to  bar  recovery  of  real  property  need  not  be 
continuous  for  the  period  of  limitation  in  any  one  occupier.  McNedy 
V.  Langan,  22  O.  S.  32. 

Possession  must  be  actual,  notorious,  continued,  exclusive,  and  ad- 
verse ;  but  color  of  title  is  not  necessary.  Paine  v.  Skinner,  8  O.  159  ; 
Abramx.  WiU,  Q  O.  161;  Yetzer  v.  Thoinan,.  17  O.  S.  130;  McNeely 
V.  Langan,  22  O.  S.  32. 

(Possession  will  be  limited  strictly  to  the  land  in  actual  adverse  oc- 
cupancy.) 

Occupancy  to  confer  title  by  disseizin  must  have  been  substantially 
in  the  same  mode.     Buckingham  v.  Smith,  10  O.  288. 

Possession  under  a  tenant  for  life  is  not  adverse  as  against  a  re- 
mainder-man.    Carpenter  v.  Denoon,  29  O.  S.  379. 

(For  the  reason  that  the  right  of  possession  of  the  remainder-man 
does  not  accrue  until  the  death  of  the  life  tenant,  or  termination  of 
the  life  estate.) 

Possession  for  twenty-one  years  is  no  bar  to  recovery  upon  a  sale  for 
taxes  made  within  that  period.     Monroe  v.  Morris,  7  O.  (1  pt.)  262. 

(A  valid  tax  sale — of  which  there  arc  practically  none,  some  essen- 
tial being  omitted  in  the  proceedings — is  paramount  to  all  other  pre- 
vious titles,  and  destroys  them.) 

A.  devised  lands  to  a  tenant  for  life,  which  was  then  sold  and  the 
proceeds  divided  among  his  children  ;  the  estate  of  the  tenant  for  life 
determined  in  his  life-time.  Seld,  that  possession  prior  to  such  tenant's 
death  will  not  affect  the  right  of  the  children.  Holt  v.  Lainb,  17  O. 
S.  374. 

As  between  the  estate  of  a  deceased  debtor  and  the  creditors  thereof, 
the  statute  does  not  run  against  their  claims,  after  they  have  been  pre 
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Rented  to,  nnd  allowed  hv,  the  executor  or  ndminiittrator.  Taylor  v. 
Thorn,  29  O.  S.  569 ;  Laffertif  v.  Sliinn,  3S  O.  S.  4«). 

Wlim  the  italiUe  commeiicci  to  run.  When  time  begins  to  run  against 
the  ancestor,  it  continues  to  run  against  the  heir.  Williams  v.  First 
Pres.  Soc.  CtJicinncUi,  1  O.  S.  478  ;  Granger  v.  Granger,  G  O.  35  ;  Iktrt' 
low  V.  Kitmard,  38  O.  8.  373.  (This  also  applies  ti>  a^ignces  of  causes 
of  action.) 

Prior  to  the  Code,  equity  followed  the  law  in  determining  when  time 
would  begin  to  run  against  the  rijrht  of  a  mortgagor  to  redeem, 
and  when  such  right  would  he  barred.  Clark  v.  Potter,  32  O. 
8.49. 

Title  by  prescription  may  he  acejuired  by  twenty-one  years'  adverse 
enjoyment  of  an  easement,  and  the  |)eriod  l)egiMs  to  run  from  the  time 
the  right  of  action  accrues.     Tootie  v.  Clijlon,  22  O.  S.  247. 

The  statute  docs  not  begin  to  run  until  a  patent  has  been  issued 
fnim  the  goveniment  empowered  to  make  the  grant.  Wallace  v.  Minor, 
7  O.  (1  pt.)  249 ;  «.  c,  6  O.  366 ;  Ditke  v.  Thompson,  16  O.  34.  (See 
section  4977,  Sup.,  p.  327,  as  to  the  extent  of  the  ihange  of  the  rule  of 
law  in  this  re.s{)ect.) 

When  the  statute  begins  to  run,  it  continues  to  run,  without  inter- 
ruption from  subsequent  disability  of  the  plaiutiflT,  or  the  jiarty  entitled 
to  bring  the  action.     Carey  v.  Jiobinson,  13  O.  181. 

Lap^  of  time  in  equity  was  reckoned  only  from  the  discovery  of  the 
existence  of  a  trust,  fraud,  or  mistake.  Carlisle  v.  Foster,  10  O.  S. 
198;  OrTMby  v.  LougicortJi ,  11  O.  S.  653;  Piatt  v.  Longtwrth,  27  O. 
6.  159. 

But  fraudulent  concealment  could  not  be  set  up  in  an  action  at  Uuo 
to  enlarge  or  extend  the  jwriod  fixed  by  the  statute.  Fee  v.  Fee,  10 
O.  409  ;  Ijothrop  v.  Snellbaker,  6  O.  8.  277 ;  Howk  v.  MinnieJ:,  19 
O.  8.  462.  (8ee  for  change  in  this  rule,  section  4982,  Sup.,  p. 
328.) 

The  statute  will  not  begin  to  run  ng:iinst  a  pledgor,  where  the  pledge 
remains  in  the  possession  of  the  pledgee,  until  tender  of  the  debt  and 
refusal  by  the  ple»lgee  to  restore  the  pledge,  ujion  demand.  Whelan  v. 
KnisUy,  26  O.  8.  131. 

In  the  case  of  boundaries.  Where  a  bouudar}',  uncertain,  or  capable 
of  being  certainly  fixed,  is  agreed  upon  by  adjoining  latul  propricUirs,  and 
the  boundary  so  agreed  upon  is  undisputed  and  acquiesced  in  by  them, 
or  those  claiming  under  them  for  twenty-one  years,  such  l)oundary  will  be 
estni^lished,  though  the  parties  have  not  taken  and  held  actual 
posscssiua  to    such    boundary.     There    is    a  question    whether  this 
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should  be  called  au  estoppel  in  pais,  or  not,  or  whether,  in  the  states 
where  the  rule  prevails,  it  is  founded  upon  the  recognized  necessity 
of  quieting  land  claims,  so  far  as  questions  of  boundary  are  in- 
volved. ^060  V.  Eidimond,  25  O.  S.  115 ;  Smith  v.  McKay,  30  O.  S. 
409,  417. 
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CHAPTER  XXIX. 

^REPARATION  FOR  TRIAL  OF  A  CAUSE  OR  MATTER  AT  ISSUE 
OR  FOR  HEARING. 

When  a  cause  is  at  issue,  or  when  some  matter  of  fact  therein  is  to 
be  lieard  au«l  determined,  it  is  requisite  that  the  parlies  thoroughly 
prepare  for  the  presentation  of  ail  the  evidence  that  can  be  adduced  in 
support  of  their  respective  claims.  TIjc  onhi  facts  tliat  a  court  or  jury 
can  know  are  such  as  are  proven  to  them.  If  no  evidence  of  a 
fact  is  given,  sucli  fact  is  non-existent  for  all  the  purfwscs  of  the  cause 
so  tried.  The  law  on  most  subjects  is  settled.  TUc  facts  of  no  case  can 
be  known  in  a  court  until'  they  are  proven.  The  great  difficulty  and 
labor  is  to  ascertain  the  facts ;  to  ascertain  what  rules  of  law  apply  to 
the  case  when  its  facts  are  clearly  established  is  comparatively  easy  to 
the  judge  who  is  well  grounded  in  the  knowledge  of  legal  rules  and 
principles.  Hence,  the  importance  of  a  litigant  party  developing  on 
the  trial  all  t!ic  evidence  of  facts  that  his  case  will  admit  of,  without 
unnecessarily  accumulating  witnesses  to  the  same  fact  On  final  trials, 
when  the  (rase  has  been  appealed,  where  appeals  are  allowed,  the  prep- 
aration, marshaling,  and  presentation  of  the  evidence  are  vital. 

In  important  appealable  causes,  where  it  is  certain  an  appeal  will  be 
taken  from  the  lower  trial  court,  it  is  sometimes  Ik'sI  that  the  defend- 
ant produce  but  little  of  his  evidence,  and  compel  the  plaiutifT  to 
develop  all  of  his,  if  jKissible,  and  reserve  his  own  for  th3  fiual  trial. 

MODES  OF  TAKING   TESTIMONY,   ETC. 

How  tegtimony  of  witnesses  taken.  Sec.  5261.  The  testimony  of  wit- 
nesses may  be  taken  :  1.  By  affidavit.  2.  By  deposition.  3.  By  oral 
examination. 

Xoie. — Under  tho  former  practice,  and  n.>w  in  the  federal  courU,  evidenco  In 
chancery  cases  is  required  to  bo  presented  in  depositions,  not  orally. 

Kinds  of  testimony  defined.  Sec,  5262.  An  affidavit  is  a  written  dec- 
laration under  oath,  made  without  notice  to  the  adverse  party;  a  (fepo* 
mtion  is  a  written  declaration  under  oath,  made  up:)n  notiee  to  the  ad- 
verse party ;  and  oral  testimony  is  that  delivered  (rota  the  lipe  of  the 
witness. 
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When  affidavit  viay  he  used.  Sec.  5263,  An  affidavit  may  be  used 
to  verify  a  pleadiug,  to  prove  the  service  of  a  summons,  notice,  or 
other  process  iu  an  action,  to  obtain  a  provisional  remedy,  an  exami- 
nation of  a  witness,  a  stay  of  proceedings,  i)r  upon  a  motion,  and  in  any 
other  case  permitted  by  law. 

Note. — The  last  clause  embraces  all  cases  in  which  afRilavils  were  admissible 
under  the  commoii-law  or  chancery  system  ot  practice. 

Before  ivhom  affidavits  may  be  made.  Sec.  5264.  An  affidavit  may 
be  made  iu  or  out  of  this  state,  before  any  person  authorized  to  take 
depositions,  and  must  be  authenticated  in  the  same  way  as  depositions, 
except  as  provided  in  section  5107. 

Note. — Section  5107  relates  to  the  verification  of  pleadiugft.  In  such  cases,  the 
certificate  of  the  officer,  signed  officially  by  him,  is  a  sufficient  authentication. 
"J.  P."  is  a  sufficient  designation  of  justice  of  the  peace. 

When  depositions  may  he  used.  Sec.  5265.  The  deposition  of  a  wit- 
ness may  be  used  only  in  the  following  cases : 

1.  When  the  witness  does  not  reside  iu,  or  is  absent  from,  the  county 
where  the  action  or  proceeding  is  pending,  or  by  change  of  venue,  is 
sent  for  trial. 

2.  When  the  witness  is  dead,  or,  from  age,  infirmity,  or  imprisou- 
ment,  is  unable  to  attend  court. 

3.  When  the  testimony  is  required  upon  a  motion,  or  where  the 
oral  examination  of  the  witness  is  not  required. 

(a)  A  deposition  filed  but  not  used  by  the  party  taking  it  may  be 
used  by  the  adverse  party.  TftZson  v.  Runyan,  W.  651.  (It  is  a  file 
of  the  court;  and  where  there  has  been  a  cross-examination,  each 
party  has  a  property  right  in  the  deposition.) 

A  deposition  can  not  be  read  in  evidence  unless  the  deponent  would 
be  a  competent  witness  if  personally  present  in  court.  Fagin  v.  Cooky, 
17  O.  44. 

Wlien  deposition  may  he  taken.  Sec.  5266.  Ei€ier  party  may  com- 
mence taking  testimony  by  deposition  at  any  time  after  service  upon 
the  defendant. 

Testimony  taken  by  rejeree,  etc.,  mny  be  used  as  a  deposition.  Sec. 
5267.  Testimony  taken  in  an  action  or  proceeding,  on  the  order  of  a 
court,  by  a  referee,  master  commissioner,  or  special  master  commis- 
sioner, HtAscrib'd  bj  the  witness,  and  reported  to  the  court  by  the  officer, 
may  be  l.^evi  ;.s  a  deposition  taken  in  the  case. 
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(o)  Before  the  adoption  of  this  ^>ctioii,  the  testimony  «»r  :i  uitne«, 
reduced  to  writing,  ami  signed  by  himself,  at  a  lieariug  U'l  .re  a  ma«- 
ter  commissioner,  was,  after  the  death  of  such  witnesi),  admisi^tbie  iD 
any  subsequent  trial  of  the  case  in  court.  Bonrwr  v.  Diekton,  14  O. 
S.  434.  (It  would  seem  that  such  testimony  can  only  be  received 
where  the  deposition  of  such  witness  would  be  com]K?tent.  had  his  tes- 
timony been  taken  by  deposition.) 

Deposition  in  foreign  suit.  Sec.  5268.  Depositions  may  also  Iw  taken 
where  the  testimony  is  required  in  an  action,  cause,  or  matter  pending 
before  any  court  or  authority  without  this  state. 

Officers  aiUhorized  to  take  depositions.  Sec.  5269.  (Sup.,  p.  345;  82 
V.  .16.)  Depositions  may  be  taken  in  this  state  before  a  judge  or 
the  clerk  of  the  Supreme  Oourt,  a  judge  or  clerk  of  the  Circuit  C^urt, 
a  judge  or  clerk  of  the  Common  Pleas  Court,  a  prpbiit**  judge,  justice 
of  the  peace,  notary  public,  mayor,  master  commissioner,  or  any  per* 
son  empowered  by  a  special  commisi=ion ;  but  depositions  taken  in  thii* 
state,  to  be  u:ied  therein,  must  be  taken  by  an  officer  or  person  whoee 
authority  is  derived  within  the  state,  and  if  to  be  used  out  of  the  state, 
they  may  be  taken  before  a  commissioner  or  officer  who  derives  his 
authority  from  the  state,  district,  or  territory  iu  which  they  arc  to  be 
used. 

Soie. — When  a  depocition  is  to  be  taken  in  a  juri$diction  foreign  to  the 
United  States,  the  court  in  which  the  action  t*  (x-ndini;  »h>>uld  nnnif«  and  mu- 
thorise  a  commissioner  within  such  forei<;n  jurisdiction  t->  tiiku  the  »am".  Such 
depositions  are  to  ho  taken  upon  interroijalories  framed  by  the  re*p<flivp  par- 
ties and  forwarded  with  the  commission,  nnd  duly  cerlifitxi  by  :h<>  oli  rk,  unlfM 
the  parties  otherwise  agree. 

Wlio  may  take  depositions  out  oj  Vie  state.  Sec.  5270.  Deposition* 
may  be  taken  out  of  this  state  before  a  judge,  justice,  or  chancellor  of 
any  court  of  record,  a  justice  of  the  peace,  notary  public,  mayor  or 
chief  magistrate  of  any  municipal  ci>ri>oration,  a  commissioner  ap- 
pointed by  the  governor  of  this  state  to  take  depositions,  or  any  penon 
authorized  by  a  8i>ecial  commission  from  this  state. 

Sote. — Commifsioners  appointed  by  the  governor  arc  called  Commiaaiooen 
of  Deed*  for  tbo  SUtc  of  Ohio. 

Who  disqualified  from  taking  a  deposition.  Sec.  527 1 .  The  officer  be- 
fore whom  depositions  are  taken  must  not  be  a  relative  <»r  att)mey 
of  either  party,  or  otherwise  interested  iu  the  event  of  the  action  or 
proceeding. 
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Commisswn  to  take  deposiiions.  Sec.  5272.  Any  court  of  record  of 
this  state,  or  a  judge  thereof,  may  grant  a  commission  to  take  deposi- 
tions within  or  without  the  state,  which  commission  must  be  issued  by 
the  clerk,  and  under  the  seal,  of  the  court  granting  the  same;  and  the 
person  or  persons  to  whom  it  is  issued  must  be  named  therein,  and 
depositions  under  it  must  be  taken  upon  written  interrogatories  unless 
the  parties  otherwise  agree. 

Notice  and  service  of  the  sam^.  Sec.  5273.  "Written  notice  of  tlie 
intention  to  take  a  deposition  shall  be  given  to  the  adverse  party,  ex- 
cept in  cases  in  which  it  is  to  be  taken  under  a  special  commission, 
and  shall  specify  the  action  or  proceeding,  the  name  of  the  court  or 
tribunal  in  which  the  deposition  is  to  be  used,  and  the  time  when  and 
place  where  it  will  be  taken,  and,  in  case  the  deposition  of  a  party  to 
the  suit  be  taken,  it  shall  not  be  used  in  his  own  behalf,  unless  the 
notice  specified  that  his  deposition  would  be  taken  ;  the  notice  shall  be 
served  upon  the  adverse  party,  his  agent  or  attorney  of  record,  or  left 
at  the  usual  place  of  abode  of  such  party  or  his  agent,  and  the  deposi- 
tion shall  only  be  used  against  such  parties  as  are  served  with  notice 
in  one  of  the  modes  prescribed;  the  notice  shall  be  served  so  as  to 
allow  the  adverse  party  sufficient  time,  exclusive  of  Sundays,  the  day 
of  service,  and  one  day  for  preparation,  to  travel  by  the  usual  routes 
and  modes  of  conveyance  to  the  place  named  in  the  notice;  and  the 
examination  may,  if  so  stated  in  the  notice,  be  adjourned  from  day  to 
day. 

Note. — Holidaj's  are  not  excluded  in  the  days  designated  in  this  section.  Sec- 
lion  3177  relates  only  to  their  materiality  as  to  commercial  paper;  and  section 
4015  to  the  dismissal  of  schools  on  such  days. 

In  the  federal  couj-ts  in  Ohio,  by  r.iile,  depositions  may  be  taken  as  provided 
in  the  statute  of  the  statq;  but  the  witnesses  whose  depositions  are  to  be  taken 
are  required  to  bo  named  in  the  notice.  In  both  courts,  if  the  parties  are  pres- 
ont,  and  without  objection,  cross-examine,  that  will  be  a  waiver  of  the  omission 
to  name  the  witness  or  party  in  the  notice. 

(a)  The  proper  service  and  transmission  of  the  notice  may  be 
proved,  although  the  notice  on  file  is  not  attached  to  the  deposition. 
Ash  V.  Marlow,  20  O.  119,  127. 

The  service  of  a  notice  to  take  depositions  is  insufficient  if  it  be 
merely  left  at  the  office  of  the  adversary's  attorney.  Walker  v.  Devlin, 
2  O.  S.  594. 

Where  a  deposition  was  taken,  and  afterward  others  were  made 
parties  to  the  action,  and  at  the  trial  the  deposition  was  read  without 
objection  except  for  incompetency  of  the  evidence,  it  was  held  a  waiver 


PRBPARATION    FOR   TRIAL   OF    A   CAUdK,  ETC.  445 

ot  the  requirements  of  this  section,  5273.     Ryan  v.  (yOonnor,  41  O. 
6.  368. 

Notice  by  publication.  Sec.  5274.  When  the  party  against  whom  a 
•  lepusition  is  to  bo  read  is  absent  from  or  a  non-resident  of  the  slate, 
and  lias  no  agent  or  attorney  of  record  therein,  he  may  be  notified  of 
the  taking  of  the  deposition  by  publication  ;  the  publication  must  be 
made  tor  three  consecutive  weeks,  in  a  newspaper  printed  in  the  county 
where  the  action  or  proceeding  is  pending,  if  one  is  printed  therein, 
and  if  ni>  newspaper  is  printed  therein,  then  in  a  newspaper  printed  in 
the  state,  and  of  general  circulation  in  that  county;  and  tl>e  publica- 
tion must  contain  all  that  is  required  in  a  written  notice,  and  may  be 
proved  in  the  manner  prescribed  in  section  5051 ;  that  is,  byaJUavU. 

By  whom  deposition  to  be  tontten.  Sec.  5275.  The  deposition  shall 
be  written  in  the  pre^we  of  the  officer  l)efore  whom  it  is  taken,  either 
by  the  officer,  the  witnes.^,  or  some  disinterested  person,  and  subscribed 
by  the  witness. 

How  depmilion  sealed  up,  directed,  and  transmitted.  Sec.  5276.  The 
deposition  .<^)  taken  sliall  be  scaled  in  an  envelope  indorsed  with  the 
title  of  the  cause,  and  the  name  of  the  officer  before  whom  it  was 
taken,  and  such  officer  shall  address  and  transmit  the  same  to  the 
clerk  of  the  court  where  the  action  or  proceeding  is  jiending;  and  it 
shall  remain  under  seal  until  opened  by  the  clerk,  by  order  of  the 
court,  or  at  the  request  of  a  party  to  the  action  or  proceeding,  or  his 
attorney. 

(a)  Where  the  depositions  were  properly  scaled  up  and  directed,  the 
fact  that  they  were  inclosed  in  another  envelope,  which  was  simply 
addressed  to  the  clerk,  is  not  objectionable.  Eeana  v.  Reynolds,  32  O. 
8.  163. 

Before  ichat  eowU  depositions  may  be  used.  Sec.  5277.  Depositions 
taken  pursuant  to  this  chapter  (tit.  1,  div.  3,.ch.  3)  shall  be  admitted 
in  evidence  on  the  trial  of  any  civil  acti<m  or  proceeding  pending  be> 
fore  a  justice  of  the  peace,  or  mayor  or  other  judicial  officer  of  a  mu- 
uicipal  corporation,  or  before  arbitrators,  a  referee,  or  a  master;  and 
such  depositions  shall  be  scaled  up,  indorsed  with  the  title  «)f  the  ac- 
tion (»r  proceeding,  the  name  of  the  officer  before  whom  taken,  and 
addns-ed  nn<l  transmitted  by  such  officer  to  .«»uch  justice,  mayor,  or 
pther  judicial  officer,  arbitrators,  referee,  or  master. 

When  depositions  may  be  used  in  other  cases.  Sec.  5278.  A  deposi- 
tion may  l>c  read  in  any  .«tage  of  the  a«-tion  or  proceeding,  or  in  any 
other  action  or  proceeding  upon  the  same  matter  between  the  same 
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parties,  subject,  however,  to  such  exceptions  as  may  be  taken  thereto 
under  the  provisions  of  this  chapter  (3). 

Note. — When  once  read  without  objection  at  the  trial  or  hearing,  all  objections 
at  ii  subsequent  tnal  nr  hearin:^  are  waived,  except  as  to  the  competency  of  the 
witness  and  the  competency  or  relevancy  of  the  evidence. 

(a)  As  a  general  rule,  depositions  read  in  evidence  should  be  sent 
to  the  jury  on  their  retirement;  but  where  part  of  the  deposition, 
which  can  not  be  separated  from  the  balance  without  niutihition,  con- 
tains incompetent  evidence  which  has  been  ruled  out,  the  court  may, 
in  the  exercise  of  its  discretion,  refuse  to  send  it  to  the  jury.  Stiles 
V.  McGibhen,  2  O.  S.  588. 

Formerly  a  deposition  could  not  be  used  in  another  action,  between 
the  same  parties,  concerning  the  same  matter,  unless  some  special  rea- 
son existed.  Slieppard  v.  Willis,  19  O.  142 ;  OHarra  v.  Hard,  id. 
460. 

Certificate  of  authentication.  Sec.  5279.  Depositions  taken  pursuant 
to  this  chapter  (3),  by  a  judicial  or  other  officer  herein  authorized  to 
take  depositions,  having  a  seal  of  office,  whether  resident  in  this  state 
or  elsewhere,  shall  be  admitted  in  evideuce  upon  tiie  certificate  and 
signature  of  such  officer,  under  the  seal  of  the  court  of  which  he  is 
an  officer,  or  his  official  seal,  and  no  other  or  further  act  of  au- 
thentication shall  be  required ;  if  the  officer  before  whom  the  same 
is  taken  has  no  official  seal,  the  depositions,  if  not  taken  in  this 
state,  shall  be  certified  and  signed  by  such  officer,  and  shall  be 
further  authenticated,  either  by  parol  proof  adduced  in  court,  or  by 
the  certificate  and  seal  of  the  secretary  or  other  officer  of  state  who  is 
the  custodian  of  the  great  seal  of  the  state,  or  the  certificate  and  offi- 
cial seal  of  the  clerk  or  prothonotary  of  any  court  of  the  state  where 
taken,  attesting  that  such  officer  was,  at  the  time  of  taking  the  same, 
authorized,  within  the  meaning  of  this  chapter,  to  take  the  same;  but 
if  the  deposition  is  taken  within  this  state  by  an  officer  not  having  a 
seal,  or  within  or  without  this  state  under  a  special  commission,  it 
shall  be  sufficiently  authenticated  by  the  official  signature  of  the  officer 
or  commission  before  whom  it  is  taken  ;  and  when  a  deposition  is 
not  certified  according  to  law,  the  fact  neglected  to  be  certified  may  be 
shown  by  parol  proof. 

Note. — The  act  of  Congress  in  relation  to  the  authentication  of  the  judgments 
and  judicial  proceedings  in  other  states,  to  give  them  full  faith  and  credit  in 
another  state,  the  judge  certifying  to  the  clerk,  does  not  apply,  under  this  sec- 
tion, to  the  authentification  of  depositions. 
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Ceri^ieate  of  officer.  Sec.  5280.  The  officer  before  whom  the  depo- 
sition is  taken  shall  annex  thereto  n  certiHcuto  showing  the  following 
facts:  1.  That  llie  witness  was  yir«rf  sworn  to  testify  the  truth,  the 
whole  truth,  and  nothing  but  the  truth.  2.  That  the  deposition  was 
reduced  to  writing  by  gome  projier  |H?rson,  naming  him.  3.  That  the 
deposition  was  written  and  .<ub8cril)ed  in  the  presence  of  the  officer  cer- 
tifying thereto.  4.  That  the  de|X)sition  was  t:iken  at  the  lime  and 
place  speciBed  in  the  notice. 

But  if  the  deposition  Ik*  taken  out  of  the  state,  by  an  officer  author- 
ized to  take  the  same,  the  certificate  may  be  in  the  foregfiing  form,  or 
in  the  form  authorized  by  the  laws  of  the  place  where  taken;  and  in 
the  latter  ca.*e  tlie  certificate  shall  l)e  deemed,  prima  facie,  as  made  in 
accordance  with  the  laws  of  the  place  where  made. 

(a)  If  the  officer  docs  not  certify  that  the  witness  was  sworn  to  tes- 
tify the  whole  truth,  the  deposition  is  inadmissible.  Warring  v.  Mar- 
tin, W.  380.  (If  tlie  certificate  be  defective,  the  officer  may  rectify  it, 
and  it  may  be  proved  by  parol  to  the  court  in  wiiich  the  cause  i.-* 
pending,  at  the  time  of  offering  the  deposition  in  evidence,  that  the 
statutory  requisites  were  in  fact  complied  with  by  such  officer.) 

The  certificate  must  show  that  the  witness  was/r'<<  duly  sworn,  but 
the  officer  may  certify  to  that  fact  either  at  the  end  or  at  the  com- 
mencement of  the  deposition.     Hoint  v.  Elliott,  6  O.  S.  497. 

It  must  appear  by  whom  the  deposition  was  reiluce<l  to  writing. 
Pitinam  v.  Larimore,  W.  746. 

\Vhen  deposition  may  be  read.  Sec.  5281.  When  a  deposition  is  of- 
fered to  l)e  read  in  evidence,  it  must  appear,  to  the  satisfaction  of  the 
court,  that  for  a  cause  specified  in  section  5265,  the  attendance  of  the 
witness  can  not  be  procured. 

]Vhen  deposition  nnui  be  filed  to  be  read.  Sec.  5282.  Every  deposi- 
tion intended  to  be  read  in  evidence  on  the  trial  must  be  fi^ed  at  least 
one  day  before  the  day  of  trial. 

Fees  for  taking  dejxfsilions.  Sec.  5283.  Tlie  following  fees  shall  be 
allowed  for  taking  depositions  in  this  state,  viz.:  Swearing  each  wit- 
ness,/our  cents;  for  each  sub{xi;na,  attachment,  or  onlcr  of  commit- 
ment, yf/ty  cents;  for  each  hundred  words  contained  in  the  depa-iition 
and  certificate,  ten  cents;  and  the  officer  may  retain  the  dcfjosition 
until  such  fees  are  paid;  the  officer  shall  also  tax  the  costs  of  the 
sheriff  or  other  officer  who  serves  the  process  aforesaid,  and  fees  of  the 
witnesses;  and  lie  may,  if  di^ected  by  a  person  entitled  thereto,  retain 
sucH-depoeition  until  his  feeii  are  paid. 


443  CODE  PRACTICE  AND  PRECEDENTS. 

Note. — Fees  for  taking  depositions  out  of  the  state  are  j;r>verned  by  the  law 
of  the  place  where  they  are  taken.  Tor  notary's  fees,  see  section  119.  They  are  the 
same)  as  the  fees  of  a  justice  of  the  peace,  for  wliich  see  section  621.  But,  in 
relation  to  the  fees  for  taking  depositions,  section  5'283  governs. 

Exceptions  to  depositions.  Sec.  5284.  Exceptions  to  depositions  shall 
be  in  writing,  shall  specify  the  grounds  of  objection,  and  shall  be 
filed  with  the  papers  in  the  cause. 

Note. — This  section  applies  to  all  exceptions  to  depositions.  By  being  made 
in  writing  and  filed,  the  rulings  of  the  court  upon  the  same  can  not  be  mis- 
taken, and  thus  a  true  bill  of  exceptions  and  review  upon  error  can  readily  be 
obtained. 

What  exceptions  to  be  filed  before  trial.  Sec.  5285.  No  exception 
other  than  for  incompetency  or  irrelevancy  shall  be  regarded,  unless 
made  and  filed  before  the  commencement  of  the  trial. 

Note. — Exceptions  for  incompetency  or  irrelevancy  should  be  reduced  to 
writing  and  filed.  The  ground  of  exception  to  the  whole  or  specified  portions 
of  a  deposition  should  bo  stated,  as  "for  the  reason  that  tlie  same  is  incompe- 
tent (or  irrelevant)  as  evidence  in  this  cause." 

(a)  Formal  objections  can  only  be  taken  advantage  of  by  written 
exceptions,  and  come  too  late  alter  the  jury  is  impaneled.  Ash  v.  Mar- 
low,  2  O.  119;  Cowan  v.  Ladd,  2  O.  S.  322. 

An  objection  to  a  question  and  answer  in  the  deposition  of  a  witness, 
on  the  ground  that  the  question  is  leadinj  in  form,  is  an  objection  not 
to  the  substance  or  relevancy  of  the  testimony  of  the  witness,  but  to 
the  form  and  manner  of  obtaining  it,  and  should  be  made  at  the  time 
the  question  was  proppunded  (if  the  adverse  party  was  present  or  rep- 
resented by  attorney  at  the  taking  of  the  deposition)  ;  but  if  not  made 
then,  or  within  proper  time  (if  the  adverse  party  was  not  present  or 
represented  at  its  taking)  before  the  cause  is  called  for  trial,  it  will 
fairly  and  reasonably  be  taken  to  have  been  waived.  Crowell  v.  West- 
ern Reserve  Bank,  3  O.  S.  406. 

Judgment  will  not  be  reversed  for  alleged  error  in  overruling  excep- 
tions to  depositions,  unless  it  appear  by  bill  of  exceptions,  or  other- 
wise, that  the  facts  upon  which  the  exceptions  are  predicated  exist. 
The  allegation  in  the  exceptions  is  not  itself  sufficient.  Sliamokin 
Bank  v.  Street,  16  O.  S.  1. 

WJien  exceptions  properly  to  be  heard  and  determined.  Sec.  5286.  The 
court  shall,  on  motion  of  either  party,  hear  and  decide  questions  aris- 
ing on  exceptions  to  depositions  before  the  commencement  of  the  triaL 
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Note. — In  many  ca»e»,  if  the  exceptions  are  sustained,  tho  party  may  require 
a  continuance  to  procure  liis  testimony  in  proper  form  ;  and  if  justice  requires 
it,  a  continuance  will  be  granted  on  such  terms  as  to  co«ts  aa  the  court  deems 
just  and  proper. 

]Vhen  errors  of  court  in  ruling  upon  exception  loaived.  Sec.  5287. 
Errors  of  the  court  in  its  decisions  upon  exceptions  to  depositions  are 
waived  unless  excepted  to. 

Note. — ThJa  is  the  general  rule  as  to  all  ruliags  of  the  court  in  a  cause  not 
appearing  as  part  of  the  record.  Exceptions  should  be  taken  at  the  time, 
though  the  bill  of  exceptions  be  not  prepared  until  afterward. 

Notice  to  Take  Depositions. 

[Form  264.    §  5273] 
The  State  of ,  County,  as. 

John  Doe,  Plaintifif,                "j  ^           vr  -d     j-        •      r*i- 

%T     -1  •  Cause  No.  ,  Pending  in   [the 

John  Smith.  John  Jones,  and  Hugh  f      ^ommon    Pleas    Court   of  

Evins.  Defendants.  *    j       County.  Ohio]. 

The  above  named will  take  notice,  that  on ,  the  day  of 

,  A.  D.  18 — ,  the ,  above  named,  will  take  the  depositions  of 

[^i/o/one  or  more  of  the  parties  to  the  action,  name  them ;  and  if  the  action  m  in  the 
federal  court,  give  the  names  of  the  vilnessea']  [sundry  witnesses],  to  be  used 

as  evidence  in  the  triul  of  the  above  cause,  at  the [^state  the  place  of 

taking,  as,  at  the  mayor  s  office  in ],  in  the  county  of ,  in  the  State  of 

,  between  the  hours  of  eight  o'clock  a.  m.  and  six  o'clock  p.  M.  of  said 

day,  and  that  the  taking  of  the  same  will  be  adjourned  from  day  to  day 
between  the  same  hours,  until  they  are  completed. 

,  Attorney  for . 

Senrioe  of  the  above  notice  is  acknowledged,  and  proof  of  the  official 
character  of  the  officer  before  whom  the  said  depositions  may  be  taken  is 
by  agreement  waived;  also  all  exceptions  as  to  time  of  taking  the  same. 

Done  this day  of ,  18 — .  ,  Attorney  for . 

Heading  of  Depositions,  etc. 

Depositions  of  sundry  witnesses,  taken  by  and  before  me,  the  under- 

8igne<l  [notary  public],  within  and  for  the  county  of and  State  of 

,  in  pursuance  of  the  notice  which  is  hereto  attachtnl.  in  the  cause 

pending  in  the  Common  Pleas  Court  of  County,  and  State  of , 

wherein  John  Doe  is  plaintiff,  and  John  Smith,  John  Jones,  and  Hugh 
Evans  are  defendants. 

And  at  the  timd  and  place  specified  in  the  inclosed  notice — present. 
EdwaM  Coke,  attorney  for  the  said  plaintiff,  and  Joseph  Cbitty,  attorney 
for  said  defendants — A.  B.,  being  produced  as  a  witness  on  behalf  of  said 
29 
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,  and  being  by  me  first  duly  sworn  as  hereinafter  certified,  testifies  as 

follows: 

1st  Question.  State  your  name,  age,  residence,  and  occupation. 

Answer.  . 

2d  Question.  ? 

Answer.  . 

[  When  the  deposition  is  concluded,  and  read  to  or  by  the  witness,  he  will  sign  it."] 

\If  more  than  one  witness  is  examined ;] 

And  also,  in  behalf  of  said ,  C.  D.  was  produced  as  a  witness,  and 

being  by  me  first  duly  sworn  as  hereinafter  certified,  testifies  as  follows.- 

]  st  Question.  ? 

Answer.  . 

Certificate  ok  Officer. 

The  State  of ,  County  of ,  ss. 

I, ,  a ,  in  and  for  tlie  county  and  state  above  named,  duly  com- 
missioned and  qualified,  do  hereby  certify  that  the  above  and  foregoing 

named ,  [were]  by  me  first  [severallyj  sworn  [or,  affirmed,  as  the  cas<t 

may  bej  to  testify  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
and  that  the  depositions  by  [them  respectively  subscribed  as  above  se* 

forth,  were  reduced  to  writing  by  me  [or,  by ,  who  is  not  interested 

in  the  suit,  in  my  presence  and]  in  the  presence  of  the  witness[es]  [re. 
spectively],  and  were  subscribed  by  said  witness[es]  in  my  presence,  anc< 
were  taken  at  the  time  and  place  in  the  annexed  notice  specified  [anc( 
were  continued  from  day  to  day],  as  above  set  forth  ;  that  I  am  not  coun- 
sel, attorney,  or  relative  of  either  party,  or  otherwise  interested  in  the 
event  of  this  suit. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  [official]  seal, 
this  day  of ,  a.  d.  18 — .  . 

[seal.] 

How  Addressed  ox  Envelope. 

In  the  Common  Pleas  Court  of County,  Ohio. 

No  -f  ^"  Doe,  Plaintiff.  I  Depositions  of  ,  and  ,  etc.. 

John   Smith   et    als.,   Defendants.  ] 

To  the  Clerk  of  the  Court  of County, ,  Ohio. 

[Write  across  the  place  where  sealed  :'\ 

Sealed  up,  addressed,  and  transmitted  by  me. 

[the  name  of  the  officer. "l 


Juhn  Doe         ) 
No.  — .]  vs.  \ 

John  Smith  et  als.  ] 
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Opening  or  Publisiiixo  Depositions. 
[Form  265.    2  5276] 
Order  to  Open  Depositions. 


In  this  case,  it  is  ordered  by  the  court  that  the  clerk  open  the  deposi- 
tions now  on  file  herein. 

[  Or,  indiTxed  on  envelope :] 

0|>ened  at  the  request  of  ,  attorney  for  ,  by  me.  Notice  in- 
closed.   ,  Clerk. 

Exceptions  to  Depositions. 

[Form  266.    §§  0284,  5285,  5286] 
Common  Pleas  Court  of County,  Ohio. 

John  Doe,  Plaintiff,  )  t.         .•         .     r»         -.•  j  ir  .• 

T^     -1  I  Exceptions  to  Depositions,  and  Motion 

Jolin  Smith  et^ais..  Defendants,  j      '«  '^"PPress  Same. 

And  now  comes  the  said ,  and  excepts  to  the  depositions  of 

and ,  filed  herein  on  behalf  of  the ,  for  the  reasons  and  upon  the 

grounds  following: 

Ist.   \^nere  tpeeify  the  groumls  of  exce/ilion.  each  ground  separaUly.^ 
Wherefore  the  asks  to  suppress  said  depositions  i\a  herein  ex- 
cepted to.  ,  Attorney  for . 

The  action  of  the  court  upon  the  motion  must  be  embodied  in  a 
journal  entry,  and  may  be  excepted  to,  aud  the  matter  ruled  upon 
embodied  in  a  bill  of  exceptions.  Either  party,  before  the  commence- 
ment of  the  trial,  on  oral  motion  in  open  court,  may  require  the  court 
to  decide  questions  ari.sing  on  exceptions  to  depositions.  If  they  are 
sustained,  it  will  often  afford  sufficient  ground  fur  a  continuance  of  the 
cause,  or  its  |)ostponement  until  the  defects,  if  remediable,  can  be 
cured. 

Giving  notice  to  take  depo:9itious  by  publication  (section  5274)  can 
easily  be  effected  from  attention  t4>  preceding  forms. 

Commission  to  Take  Depositions. 
[Form  267.    g  5272] 

j^oin       e  I  Appointment  of ,  Commissioner,  to  Take  Depo- 

John  Smith  ot  als.  ) 

In  this  cause,  on  motion  of  the ,  by  his  attorney, ,  a  commission 

is  hereby  granted,  to  take  the  dei>08itions  of and  and  sundry 

other,witnt>8ses,  in  behalf  of  said ,  to  be  read  in  evidence  on  the  trial 

of  this  cause,  at ,  in  the  county  of ,  and  State  of  ,  to  be  exe. 

cuted  and  said  depositions  filed  iu  this  court  on  or  before ,  a.  d.  18— • 
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And ,  of ,  in  the  county  of ,  and  State  of ,  is  hereby 

appointed  by  the  court  commissioner  to  take  and  forward  to  the  clerk  of 
this  court  such  depositions. 

The  parties-are  required  to  file  their  respective  written  interrogatories 
with  the  clerk,  to  be  by  him  forwarded  to  said  commissioner  on  or  before 
the  day  of ,  a.  d.  18 — . 

l_Or,  And  both  parties  waive  the  taking  of  sucli  depositions  on  written 
interrogatories.] 

The  Commission. 

[Form  268.    §5272.] 
The  State  of  Ohio,  — —  County,  ss. 

To ,  of ,  in  the  County  of ,  and  State  of  ,  Greeting: 

Whereas,  our  said  Court  of ,  in  and  for  said  county,  reposing 

every  confidence  in    your  fitness  and  competency  therefor,  did,  on  the 

day  of ,  A.  D.  18 — ,  make  the  following  order  in  the  cause  No. 

,  pending  in  our  said  Court  of ,  wherein is  plain tiflF and 

and are  defendants,  to  wit:   \_Here  copy  the  body  of  the  order,  omitting  the 

entitling  of  the  cause.'\ 

You  are  thereby  appointed  by  our  said  Court  of  to  execute  such 

commission,  and  make  return  of  the  same  as  in  said  order  directed.  [The 
written  interrogatories  upon  which  such  depositions  are  to  be  taken  are 
appended  hereto,  and  are  to  be  returned  inclosed  with  such  depositions.] 

In  witness  whereof  I  have  hereunto  set  my  hand  and  the  seal  of  said 
court,  this day  of ,  a.  d.  18 — . 

[seal.]  ,  Clerk. 

The  directions  as  to  taking  and  forwarding  depositions  will  apply  to 
those  taken  by  commission,  as  will  also  the  provisions  in  relation  to 
exceptions. 

If  depositions  are  to  be  taken  beyond  the  jurisdiction  of  the  United 
States,  a  commission  to  take  them  is  usually  resorted  to.  Our  consuls, 
"where  accessible,  are  properly  named  as  such  commissioners,  though 
any  other  persons  may  be  appointed. 

ADMISSION    AND   INSPECTION   OF   DOCUMENTS. 
Note. — For  the  rules  prior  to  the  Code  governing  the  inspection  of  private 
writings,  etc.,  see  2  Phil.  Ev.  (Cowen,  Hill,  and  Edwards'  notes),  chap. 4,  marg. 
pp.  321-336;  1   Greenl.  Ev.,  \l  559-563;  Railway  Co.  v.  Cronin,  38  O.  S.  122. 
And  "Discovery  "  in  treatises  upon  equity. 

Demand  upon  party  to  admit  genuineness  of  a  paper,  etc.  Sec.  5288. 
Either  party  may  exhibit  to  the  other,  or  to  his  attorney,  at  any  time 
before  the  trial,  any  paper  or  document  material  to  the  action,  and  re- 
quest an  admission  in  writing  of  its  genuineness  ;  and  if  the  adverse 
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party,  or  hia  attorney,  fail  to  give  the  admission  in  writing,  within /our 
days  after  the  request,  and  if  the  party  exhibiting  the  paper  or  docu- 
ment be  afterward  put  to  any  cost  or  expense  to  prove  its  genuineness, 
and  the  same  be  finally  proved  or  admitted  on  the  trial,  such  cost  and 
expense,  to  be  ascertained  at  the  trial,  shall  be  paid  by  the  party  re- 
fusing to  make  the  admission,  unless  it  appear,  to  the  satisfaction  of  the 
court,  that  there  were  good  reasons  for  the  refusal. 

Party  compelled  to  produce  books  and  writings.  Sec.  5289.  The  court 
in  which  an  action  is  pending  may,  on  motion,  and  on  reasonable  no- 
tice thereof,  require  the  parties  to  pnxluce  books  and  writings  in  their 
possession  or  power  which  contain  evidence  pertinent  to  the  issue,  in 
cases  and  under  circumstances  where  they  might  heretofore  have  been 
compelled  to  produce  the  same  by  the  ordinary  rules  of  proceeding  in 
chancery ;  if  the  plaintiff  fail  to  comply  with  such  order  to  produce 
books  or  writings,  the  court  may,  on  motion,  give  judgment  for  the 
defendant  as  in  case  of  nonsuit;  and  if  a  defendant  fail  to  comply 
with  such  order  to  produce  books  or  writings,  the  court,  on  motion, 
may  give  judgment  against  him  by  default. 

(a)  The  notice  to  produce  a  paper  must,  as  a  general  rule,  to  be 
reasonable,  be  given  before  the  trial.     Clioteau  v.  Haiti,  20  O.  132. 

(If  the  party  or  his  attorney  has  the  paper  present  in  court  at  the 
trial,  and  admits  such  fact,  he  will  be  required  to  produce  it.) 

Where  the  plaintiff  moves  the  court  to  compel  the  defendant  to 
produce  at  the  trial  a  writing  claimed  to  be  in  his  possession  or  power, 
and  there  is  no  admission  by  the  defendant  in  his  pleadings  of  the  pos- 
session or  control  of  such  writing  by  him,  and  he  denies  it  by  affidavit, 
the  court  can  not,  on  the  affidavits,  decide  the  question  of  fact  thus 
made,  nor  render  judgment  against  the  defendant  as  if  by  default 
The  plaintiff  must  be  left  to  the  resources  offered  by  the  ordinary  rules 
of  evidence.     Baggrtt  v.  Goodwin,  17  0.  S.  76. 

(In  such  case,  if  the  pajicr  is  lost,  parol  evidence  of  its  contents  may 
l)e  given ;  and  if  the  evidence  satbfies  the  jury  that  the  defendant 
ha>«  p  issc-jsioii  of  the  paper,  tliey  will  be  warranted  in  finding  it  to  l>e, 
in  iiffcct,  wiiat  the  adversary  party  claims  it  to  be.) 

And  where  the  nature  of  the  action  necessarily  shows  that  a  writ* 
ing  will  be  required  in  evidence,  notice  to  produce  it  will  not  be  re- 
quired in  order  to  admit  parol  evidence  of  its  contents  if  the  adverse 
pjirt y ,  i :i  whotte  possession  it  is,  faib  to  produce  it.  Railway  Co.  v.  Cronin, 
a«  6.  S.  122.  • 
N 

.  Intpedion  and  eopy  of  books  and  doettnunts.     Sec.  5290.  Either  i>arty, 
or  his  attorney,  may  also  demand  of  the  adverm;  party  an  inspection 
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and  copy,  or  permission  to  take  a  copy,  of  a  book,  paper,  or  document 
in  his  possession,  or  under  his  control,  containing  evidence  relating  to 
the  merits  of  the  action  or  defense,  which  demand  shall  be  in  writing, 
and  shall  specify  the  book,  paper,  or  document  with  sufficient  par- 
ticularity to  enable  the  other  party  to  distinguish  it ;  if  compliance 
with  the  demand  within  four  days  be  refused,  the  court  or  judge  may, 
on  motion,  and  notice  to  the  adverse  party,  order  the  adverse  party  to 
give  the  other,  within  the  time  specified,  an  inspection  and  copy,  or 
permission  to  take  a  copy,  of  such  book,  paper,-  or  document ;  and  on 
failure  to  comply  with  such  order,  tho  court  may  exclude  the  paper  or 
document  from  being  given  in  evidence,  or,  if  wanted  as  evidence  by 
the  party  applying,  may  direct  the  jury  to  presume  it  to  be  such  as 
the  party,  by  affidavit,  alleges  it  to  be ;  but  this  section  shall  not  be 
construed  to  prevent  a  party  from  compelling  another  to  produce  any 
book,  paper,  or  document  when  he  is  examined  as  a  witness. 

Note. — The  production  of  a  book,  paper,  or  document  can  be  enforced  by  a 
subpoena  duces  tecum,  which  writ  commands  the  person  to  bring  with  him  such 
book,  paper,  or  document,  so  describing  as  to  identify  it. 

Whsn  the  deposition  of  a  witness  is  taken  who  is  beyond  the  jurisdiction  of 
the  court,  and  not  a  party  to  the  action;  or  when  the  writing,  paper,  or  docu- 
ment is  the  property  of  the  witness,  and  contains  evidence  material  to  one  or 
both  the  parties  to  the  suit,  but  to  which  they  have  no  right,  such  witness  may 
decline  to  surrender  the  original,  and  give  a  copy  of  il,  which  copy,  on  the  re- 
fusal to  give  such  original,  will  be  admissible — the  copy  being  the  best  evidence 
attainable. 

When  master  to  inspect  may  be  appointed.  Sec.  5291.  If  the  party  in 
possession  of  any  such  book,  paper,  writing,  or  document,  allege  that 
the  same,  or  any  part  thereof,  is  of  mere  private  interest,  or  of  such 
character  that  it  ought  not  to  be  produced,  or  an  inspection  or  copy 
thereof  allowed  or  taken,  the  court  may,  on  motion  of  either  party, 
direct  a  private  examination  thereof  by  a  master;  if  the  master  find 
that  such  book,  paper,  writing,  or  document  contains  matter  pertinent 
to  the  case,  and  proper  to  be  produced,  inspected,  or  copied,  he  shall 
report  the  same  to  the  court,  or  a  copy  of  such  part  as  he  finds  perti- 
nent to  the  case,  and  proper  to  be  produced,  inspected,  or  copied;  and 
the  book,  paper,  writing,  or  document,  or  part  thereof,  so  reported, 
shall  be  admitted  in  evidence  on  the  trial,  unless  excluded  by  the  court 
for  proper  cause. 

How  copies  of  written  instruments  obtained.  Sec.  5292.  Either  party, 
or  his  attorney,  shall,  if  required,  deliver  to  the  other  party,  or  his  at- 
torney, a  copy  of  any  instrument  of  writing  whereon  the  action  or  de- 
fense is  founded,  or  which  he  intends  to  offer  iu  evidence  at  the  trial; 
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and  if  the  pIuiutifT  or  defeadant  refuse  to  furnish  the  copy  requircnl, 
the  party  so  n^iusing  shall  not  be  permitted  to  givp  in  evidence  at  the 
trial  tlie  original,  of  which  a  copy  has  been  refused  ;  but  this  section 
shall  not  apply  to  a  paper,  a  copy  of  which  is  tiled  with  a  pleading  as 
provided  in  section  5085. 

Action  for  d'mcovery.  Sec.  5293.  When  a  person  chiiniing  to  have 
a  cause  of  action,  or  a  defense  to  an  action  commenced  against  him,  is 
unable,  witliout  a  discovery  of  the  fact  from  the  adverse  party,  to  file 
his  j)etition  or  answer,  such  pers<jn  may  bring  his  action  for  discovery, 
setting  forth  in  his  petition  the  necessity  of  such  discover}',  and  the 
grounds  thereof,  and  such  interrogatories  relating  to  the  subject-mattei 
of  the  discovery  as  may  be  necessary  to  procure  the  discovery  sought, 
which,  if  not  demurred  to,  shall  be  fully  and  directly  answered  under 
oath  by  the  defendant ;  and  Uj>on  the  final  dis{)osition  of  the  action, 
the  costs  thereof  shall  be  taxed  in  such  manner  as  the  court  deems 
equitable. 

Note. — ThU  section  will  probably  be  constraed  as  the  right  to  discovery  waa 
in  a  court  of  chancery.  The  party  seekine  it  can  only  obtain  such  dis- 
covery as  will  entitle  him  to  secure  what  constitutes  the  merits  of  his  own 
claim  or  defense.  The  opposite  party,  in  such  action,  will  not  be  bound  to  dia- 
close  bis  own  defense  or  cause  of  action. 

In  the  preparation  of  causes  for  trial,  it  is  of  great  iinportHnce,  and  the  par- 
ties should  not  fail  to  avail  themselves  of  the  means  attorded  by  sections  5288- 
6292.  And  it  may  also  be  proper  here  to  observe  that  the  toitnesjsea  by  which 
the  cause  of  action,  or  defense,  is  to  be  sustained  sbuuld  be  ascertained  in  due 
time,  and  to  what  they  are  expected  to  testify.  To  this  end,  it  is  proper  that 
the  lawyor,  if  possible,  should  hear  their  statements  from  the  mouths  of  bis 
witnesses.  lie  should  learn  from  them  what  they  know  and  can  swear  to,  by 
questions  put  to  them  with  such  view,  being  careful  nut  to  suggest  any  thing 
for  the  witness  to  state  on  the  witness  stand  that  he  does  not  know.  Such 
preparation,  instead  of  being  a  matter  for  reprehension,  is  a  duty  owed  to  the 
client  and  to  the  proper  management  of  the  cause,  to  the  securing  of  a  full  and 
fair  trial  and  to  the  proper  dispatch  of  business  in  the  court.  Cases  that  are 
attempted  to  be  prepared  and  tried  at  the  same  time  are  never  presented  as 
they  should  be,  and  much  precious  time  is  wasted,  the  trial  protracted,  and  the 
dunycr  of  justice  being  sacriQced  greatly  increased.  The  conduct  of  the  trial 
throughout  will  be  weak  and  blundering— likely  to  detract  both  from  the  law- 
yer's reputation  and  injure  his  client's  cause.  More  than  half  the  time  expended 
by  courts  in  the  trial  of  causes  could  be  saved  by  the  due  preparation  of  cases 
before  they  are  called  for  trial.  The  key  to  the  lawyer's  success  is  to  propari^ 
prepare,  prkpare.  Leurn  the  facts  to  prepare  the  pleadings,  prepare  the  plead- 
ings carefully;  when  the  issues  aru  made,  know  all  the  written  or  dtM>umentary 
ovideDce  that  is  to  be  introduced  at  the  trial  by  both  parties,  learn  by  what 
witnesses  the  cause  of  action  or  defense  is  to  be  proven,  and  to  whiit  '>>icti  wit- 
ness will  testify,  and  if  it  can   fairly  be  done,  what  the  adversary  expects  to 
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prove,  and  by  whom;  make  minutes  of  all;  and  then  prepare  a  brief  of  the 
propositions  of  law  involved  in  the  case,  carefully  studying  the  law  and  noting 
the  authorities  which  sustain  it,  with  answers  to  such  cases  as  may  seem  to  mili- 
tate against,  or  conflict  with,  such  propositions.  So  fortified,  the  cause  will  be 
won,  if  it  ought  to  prevail,  and  the  court  does  not  err,  which  is  unlikely  when 
it  is  so  thoroughly  presented  upon  the  facts  and  the  law. 

[Form  269.    §  5288.] 

Common  Pleas  Court  of County,  Ohio. 

John  Doe,  PlaintiflF,  1 

No.  — .]  vs.  I  Request  to  Admit  Genuineness  of 

John  Smith,  John  Jones,  and  Hugh  |      Writing. 

Evans,  Defendants.  j 

To  John  Smith,   John  Jones,  and  Hugh  Evans,  Defendants,   or  Joseph 

Chitty,  their  attorney  of  record  herein : 

You  are  hereby  requested  to  admit,  in  writing,  the  genuineness  of  the 
paper  writing,  the  original  being  herewith  shown  to  you,  and  being  [the 
promissory  note,  with  the  indorsements  thereon,  upon  which  this  action 
is  brought,  and  a  copy  of  which  is  made  part  of  the  petition  herein]. 

Your  failure  to  give  such  admission  in  writing  within  four  days  from 
this  date  will  be  insisted  upon  as  a  ground  for  requiring  you  to  pay  any 
cost  or  expense  the  plaintiff  may  be  put  to  or  incur  in  proving  the  genu- 
ineness of  the  same,  in  case  such  genuineness  shall  be  finally  proved  or 
admitted  on  the  trial  of  the  action. 

\_Date.^  '    Edward  Coke,  Attorney  for  PlaintiflF. 

Service  of  the  above  notice,  accompanied  by  the  exhibition  to  me  of 

said  paper  therein  mentioned,  acknowledged  this day  of ,  18 — . 

[And  the  genuineness  of  said  promissory  note  and  indorsements  as  to  all 
the  defendants  is  hereby  admitted.] 

Joseph  Chitty,  Attorney  for  Defendants. 

[Form"  270.    §5289.] 
Common  Pleas  Court  of County,  Ohio. 

No  -l"^"^  ^""vs  ^^'''""^'  I  Motion  to  Require  Plaintiff  to  Produce 

John  Smith  et  als..  Defendants.  J  ' 

The  defendants  herein  move  the  court  to  require  the  plaintiff  to  produce 
on  the  trial  of  this  cause  the  [purported  promissory  note  on  which  this 
action  is  brought],  which  is  in  said  plaintiff's  possession  or  power,  reason- 
able notice  to  be  fixed  by  the  court  being  first  given  to  the  plaintiff,  and  if 
he  shall  fail  to  comply  with  the  order  in  that  behalf  made  by  the  court, 
that  the  court  render  judgment  for  the  defendant  as  in  case  of  non- 
suit, etc.  Joseph  Chitty,  Attorney  for  Defendant. 
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[Form  271.    §5289] 
John  Doe        ) 
No.  — .]  V*.  >  Order  Requiring  Plaintiff  to  Produce  Books,  etc. 

John  Smith  et  als.  j 

The  motion  heretofore  filed  herein  by  the  said  defendants  to  require, 
etc.,  is  this  day  granted  by  the  court.     It  is  thereupon  ordered  by  the  court 

that,  upon  the  defendants  giving  to  the  plaintiff days  notice  so  to 

do.  or  serving  him  with  a  copy  of  this  order,  the  plaintiff  be  and  he  is 
hereby  required  and  ordered  to  produce,  on  the  trial  of  this  cause,  the 
[alleged  promissory  note  upon  which  this  action  is  brought]. 

[Form  272.    g  5289. J 
Jonh  Doe         ) 
No.  — .]  vs.  >  Judgment  as  in  Case  of  Nonsuit. 

John  Smith  et  als.  ] 

It  being  made  to  appear,  by  the  said  defendants,  to  the  satisfaction  of 
the  court,  that  due  notice,  as  required  by  the  order  of  this  court  in  such 
behalf,  has  been  given  to  the  plaintiff  to  produce  [the  alleged  promissory 
note]  specified  in  said  order,  and  that  the  same  is  in  the  possession  and 
power  of  said  plaintiff,  and  that  said  plaintiff  has  refused  and  still  refuses 
to  produce,  on  the  trial,  the  same,  without  having  any  good  or  valid  excuse 
for  such  refusal:  It  is  therefore  ordered  mid  adjudged  by  the  court  that 
this  action  be  dismissed,  without  prejudice  to  the  bringing  of  anew  action> 
and  that  the  defendants  recover  of  tiie  plaintiff  their  costs  in  this  behalf 
expended  and  incurred,  taxed  at dollars. 

Note. — If  it  be  the  defendant  who  refuses  to  obey  such  order,  after  making  the 
proper  finding  as  in  the  foregoing  form,  judgment  rosy  be  rendered  in  favor  of 
the  plaintiff)  upon  bis  cause  of  action,  against  the  defendant,  as  by  default. 

[Form  273.    g  5290.] 

Common  Pleas  Court  of  County,  Ohio. 

John  Doe.  Plaintiff,  ] 

No. — .]  M.  I  Demand  for  Inspection  and  Copy,  etc,  of 

John  Smith,  John  Jones,  and  '      Papers,  etc. 

Mugh  Evans,  Defendants.     J 
To  John  Doe.  said  Plaintiff,  and  his  Attorney,  Edward  Coke: 

The  said  defendants  hereby  demand  of  the  said  plaintiff,  John  Doe,  an 
inspection  and  copy  or  [>ermi!i8ion  to  take  a  copy  of  the  following  described 
books,  papers,  and  documents  in  his  possession  and  under  his  control, 
which  contain  evidence  relating  to  the  merits  of  this  action  and  the  de- 
fenses  thereto,  to  wit-  \ Her,-  destilie  what  the  thing  it  with  sujfficient  aeeuraey 
to  idaUify  it  or  enable  the  otfier  party  to  liiatinguish  i/.] 

Compliance  with  this  demand  i*  aaked  within  four  days  from  this  date. 

[Dfrtf]  JosKPU  CiilTTV.  Att«»rney  for  Defendants. 

.**ervice  of  a  copy  of  the  above  notice  is  hereby  acknowledged,  this  —— 
day  of ,  18  — .  Edward  Cokk,  Attorney  for  Plaintiff. 
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Failure  to  Comply  with  Such  Demand. 

[Form  274.    §  5290.] 

Common  Pleas  Court  of County,  Ohio. 

^  John  Doe,^ Plaintiff,  |  ^^^.^^  ^^  Require  Plaintiff  to  give  In- 

Jo^hn    Smith  et  ds.,  Defendants,  j      ^P^«*^°^  ^°^  ^^'^P^'  ^^1 

The  said  defendants  move  the  court  to  order  the  said  plaintiff — he 
having  been  duly  notified  and  failed  so  to  do,  as  required  by  the  statute  in 
such  case  made  and  provided — to  grant  the  defendants,  or  their  attorney 
of  record  herein,  an  inspection  and  copy,  or  pei'mission  to  take  a  copy  of 
the  following  described  books,  papers,  and  documents,  in  his  possession 
and  under  his  control,  and  which  contain  evidence  relating  to  the  merits 
of  this  action,  and  their  defense,  within  a  short  day  to  be  designated  by 
the  court,  to  wit :   [^Here  describe  the  same  as  in  the  loritten  demand.^ 

And  for  such  other  and  further  orders  in  the  premises  as  justice  may 
require.  Joseph  Chitty,  Attorney  for  Defendants. 

[Form  275.    §5290.] 

.j^     °-,  '^     °®  (  Order  Requiring  Plaintiff  to  Give  Inspection  and 

John  Smith  et  als.  )  V- '        ■ 

This  day  the  motion  heretofore  filed  herein  by  the  defendants  came  on 
to  be  heard  by  the  court;  and  the  court  finds  that  the  statements  con- 
tained in  said  motion  are  true,  and  that  the  same  should  be  granted.     It  is 

therefore  ordered  by  the  court  that  within days  from  the  date  of  the 

entry  hereof,  and  notice  to  plaintiff  so  to  do,  the  plaintiff  give  to  the  de- 
fendants, or  their  said  attorney,  Joseph  Chitty,  an  inspection  and  copy,  or 
permission  to  take  a  copy  of  the  said  books,  papers,  and  documents,  men- 
tioned and  described  in  said  motion,  and  upon  his  failure,  or  refusal  so  to 
do,  the  same  shall  be  excluded  from  being  given  in  evidence  by  the 
plaintiff,  or,  if  wanted  as  evidence  by  the  defendants,  the  same  shall  be 
presumed  to  be  such  as  the  defendants  by  affidavit  allege  them  to  be. 

N'ote. — A  certified  copy  of  such  order  .should  forthwith  be  served  upon  the 
parly,  which  service  being  proved  to  the  court,  it  will  rule  at  the  trial  without 
requiring  a  further  written  motion. 

If  the  party  asking  for  such  inspection  and  copy,  or  permission  to  take  a  copy, 
desires  the  same  as  evidence  to  establish  his  defensH,  he  must  make  and  filu  I  is 
affidavit  alleging  the  facts  contained  therein,  and  the  court,  in  such  cmsc,  w  1 
presume,  or  direct  the  jury  to  presume,  that  the  same  is  such  as  alleged  in  thu 
affidavit. 

But  the  party  may,  by  a  subpoena  duces  tecum,  be  compelled  to  produce  such 
book,  paper,  or  document  in  court,  at  the  trial,  and  for  failure  or  refusal  to  do 
60,  may  be  punished  for  contempt,  as  in  other  cases  of  contempts. 
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SuBPCENA  Duces  Tvcvu. 

[Form  276.    |  4959.] 

Common  Pleas  Court  of County.  Ohio. 

John  Doe,  Plaintiff,  1    u      •      r     o  i  rw.         rr  r 

y^     -\  -,  I    "rocipe  for  Subpcena  Duces  Tecum  for 

."iohn  Smith  et  als..    Defendants,  j    '^°*'"  ^^ 
lo  Clerk: 

III  this  case,  on  behalf  of  the  defendants,  subpoena  said  John  Doe,  who 

resides  at ,  in  ,  in  said  county  ;  and  command  him  that  lie  bring 

with  him  the  following  described  books,  papers,  and  documents,  to  wit: 
[Here  deseribe  the  same  as  directed  in  the  Joreg<iing  notices  /or  «>/jy  ]  Make  said 
writ  returnable,  and  require  said  John  Doe  to  respond  to  the  same,  in  said 

court,  before  Judge .  in  Room ,on  the day  of ,  x.  d.  18 — • 

at o'clock,  M.  [or,  forthwith,  as  may  le  desired]. 

[Z)a/<]  JosKi-H  ("uiTTY,  Attorney  for  Defendants. 

SuBPtEXA  Duces  Tecum 
[Form  277.    §  5-J47.] 

Court  of  Common  Pleas  of <'ounty.  and  State  of  Ohio. 

The  State  of  Ohio, County,  ss. 

To  the  Sheriff  of  said  County,  Qreeting  : 

You  are  hereby  commanded  to  summon  John  Doe,  who  is  hereby  di- 
rected and  required  to  be  and  appear  before  said  court,  at  the  court-house 

in  said  county,  in  Room  No. ,  Hon. .Judge,  at o'clock  —  M.on 

the day  of ,  a.  v.  IH —  [f/r.  forthwith],  and  there  to  give  testi- 
mony and  the  truth  to  say  in  the  action  there  pending  wherein  John  Doe 
is  plaintiff  and  John  Smith  et  als.  are  defendants,  it  being  CHUse  No. . 

[.And  you  are  further  commanded  hereby  to  notify  the  said  John  Doe 
that  he  is  required  to  bring  with  him  and  have  then  there  the  following 
described  l>ooks,  papers,  and  documentn,  to  wit:  {Here  describe  them  as  in 
the precijH  )     And  said  John  Doe  will  fail  not  under  penalty  of  the  law.] 

Witness  my  hand  and  the  seal  of  our  said  Court  of  Common  Pleas,  this 
day  of .  A.  D.   18^. 

[bical  or  ooobt]  ,  Clerk. 

When  Book,  ktc..  Claimed  to  be  of  Mere  Private  Interest,  i-rrc. 

[Form  278.    S  6291.] 

Court  of  Common  Pleas  of <'ounty,  Ohio. 

^     ^ohn  Doe.  PUintiff,  \  ^^^^.^^^    ^    Appoint  Master  to   Make 

Jo'hn  Smith  et"ali.  Dofendanto.    (    ^'•''''"•'  Kx^mination  of  Books,  .tc. 

Tlio'said  defendants  represent  t<)  the  court  that  the  said  plaintiff  has 
refused  the  demand  made  by  the  defendants  upon  him  for  an  inspection 
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and  copy,  or  permission  to  take  a  copy  of  the  books,  papers,  and  docu 
ments  hereinafter  mentioned,  for  the  alleged  reason  that  said  books, 
papers,  writings,  and  documents  are  of  mere  private  interest,  and  of  such 
a  character  that  the  same,  or  any  part  thereof,  ought  not  to  be  inspected 
or  a  copy  thereof  allowed  or  taken.  The  following  is  a  description  and 
the  character  thereof:     [^Here  describe  them  as  indicatedin  foregoing  forms.'] 

The  defendant,  therefore,  moves  the  court  to  direct  a  private  examina- 
tion thereof  by  a  master  to  be  appointed  for  that  purpose,  and  to  direct 
such  master  to  report  thereon  to  the  court  in  accordance  with  the  require- 
ments of  the  statute  in  such  case  made  and  provided. 

Joseph  Chitty,  Attorney  for  Defendants. 


[Form  279.    §5291.] 


John  Doe 


2j     -[     ^g     ^^  I    Order  Appointing Special  Master,  to   Pri- 

John  Smith  et  als.  ]  ^'^^^^^  Examine  and  Keportupon  Writings,  etc. 
This  day  the  motion  heretofore  filed  herein  for  the  appointment  of  a 
master  to  privately  examine  and  report  to  the  court  upon  the  books, 
papers,  writings,  and  documents  mentioned  and  described  in  said  motion, 
was  heard  by  the  court ;  on  consideration  whereof,  said  motion  is  granted, 
and is  hereby  appointed  by  the  court  privately  to  examine  the  fol- 
lowing books,  papers,  writings,  and  documents,  to  wit:  [_here  describe  the 
same],  and  report  to  the  court,  without  delay,  whether  copies  thereof  are 
proper  to  be  furnished  as  evidence  in  this  cause,  and  if  so,  to  take  and  re- 
port to  this  court  copies  of  the  same,  or  of  such  parts  thereof  as  he  finds 
to  be  material  evidence  in  this  cause,  upon  the  issues  joined. 

Jsote. — The  master  will  be  sworn  to  execute  such  order  by  making  a  private 
examination,  and  to  report  his  findings  and  conclusions  to  the  court.  His  re- 
port can,  without  difficulty,  be  framed  from  the  forms  of  masters'  reports  in 
other  cases. 


Copies  of  Instruments  to  be  Used  at  TbiaIi. 

[Form  280.    §5292.] 

Common  Pleas  Court  of County,  Ohio. 

John  Doe,  Plaintiff, 
No. — .]  vs. 

John  Smith  et  als..  Defendants. 
To  Edward  Coke,  Attorney  for  Plain tiflF: 

You  are  Tiereby  notified  to  deliver  to  me,  as  the  attorney  of  the  said  de- 
fendants, a  copy  of  any  instrument  upon  which  this  action  [or,  defense, 
if  notice  is  to  defendant']  is  founded  and  of  each  and  all  written  instruments 
which  are  intended  to  be  offered  in  evidence  in  behalf  of  the  plaintiff  at 
the  trial,  in  default  of  which  the  admission  of  the  same  in  evidence  at  the 
trial  will  be  objected  to. 

[Date.]  Joseph  Chitty,  Attorney  for  Defendants. 
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Service  of  a  copy  of  the  above  notice  upon  me  acknowledged,  this 

day  of ,  18 — .  Edward  Coke,  Attorney  for  Plaintiff. 

ISote. — Under  such  notice  the  party  will  give  copies  uf  such  writings  as  be 
intends  to  introduce  in  evidence  to  establish  bis  cause  of  action  or  defense  in 
substance.  It  will  not  embrace  writings  that  may  become  proper  evidence  col- 
laterally, as  in  rebuttal,  impeachment  of  witnesses,  etc.  As  to  this  class  of 
writings,  the  court  will  be  vested  with  a  sound  discretion  to  secure  the  ends  ol 
justice. 

ACTIOy   FX)R  DISCOVERY. 

As  has  been  stated,  this  action  will  only  lie  to  obtain  discovery  of 
matters  material  t<»  the  plaintifl^s  claim  or  rights,  and  not  of  what  the 
defendant  may  have  to  disprove  them,  ft,  however,  does  extend  to 
documents,  etc.,  in  which  they  have  a  common  interest.  For  illustra- 
tion :  If  the  jilaintiff  is  a  devisee  under  a  will  in  the  possession  of  the 
defendant,  the  probate  and  record  of  which  have  been  lost  or  de- 
stroyed, he  can  have  discovery  of  it,  though  the  defendant  is  inter- 
ested in  the  thing  devised  by  the  terms  of  the  same  will.  But  if  be- 
fore the  death  of  the  testator  he  conveyed  the  land  devise*!  to  the  de- 
fendant, by  deed,  the  plaintiff  is  not  entitled  to  discovery  of  the  deed. 

[Form  28L    §  5293.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B..  Plaintiff,    | 
No.  — .1  vs.  >  Petition. 

C.  D.,  Defendant.  ). 

The  plaintiff  says  that,  on  or  about  the day  of ,  a.  d   18 — ,  one 

E.  F.  died  testate,  and,  by  the  provisions  of  his  said  last  will  and  testa- 
ment, devised  to  the  plaintiff   ati  e.ntate  and  interest  in  certain  lands, 

tenements,  and  hereditaments,  situate  in  the  county  of .  and  State  of 

,  the  precise  terms  and  provisions  of  said  will  in  respect  to  said  es> 

tate  and  interest  so  devised  to  the  plaintiff  he  is  not  able  to  state  more 
fully. 

That  said  will,  on  or  about  the  day  of ,  was  duly  proved  and 

admitted  to  probate,  and  recorded  in  the Court  of ,  in  the  county 

of ,  in  the  State  of ,  which  probate  remains  in  full  force. 

That  said  probate  and  record  of  said  will  have  been  loet  and  de- 
stroyed. 

That  the  said  defendant  has  in  his  possession  and  under  nis  control 
the  said  will  and  a  copy  of  the  probate  thereof,  which,  though  often  re- 
quested Ko  to  do.  he  has  refu.sed  and  still  re(ui««4  to  uUon-  tho  (ilaiiitiff  to 
inspect  or  copy. 

That  said  defendant  is  in  the  possession  and  enjoyment  of  said  real  es- 
state," -eo  as  aforesaid  mentioned  and  described,  and  denies  any  interest 
of  the  plaintiff  therein  or  thereto,  claiming  it  as  his  own  to  the  exclusion 
of  any  and  all  rights  of  the  plaintiff. 
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That  the  plaintiff  desires  and  intends  to  bring  an  action  against  the 
defendant  to  establish  and  obtain  his  rights  in  the  premises. 

And  that  he  is  unable  to  do  so,  without  a  discovery  of  such  facts  from 
the  defendant. 

He  therefore  asks  that  said  defendant  be  required  to  answer,  under 
oath,  fully  and  directly,  without  mental  reservation  or  evasion,  each  and 
all  of  the  interrogatories  following  : 

First.  \_Here  state  the  interrogatory,  and  follow  it  with  such  others  as  may  be 
deemed  requisite.^ 

And  he  further  asks  the  court  to  grant  him  such  other  and  further  re- 
relief,  as  upon  the  final  hearing  hereof,  he  may  be  found  entitled  to,  etc. 

[Verification.']  Edward  Coke,  Attorney  for  Plaintiff. 

COMPETENCY  OP  WITNESSES  AND   EVIDENCE. 

Constitution,  article  1,  section  7:  Nor  shall  any  person  be  incompe- 
tent to  be  a  witness  on  account  of  his  religious  belief;  but  nothing 
herein  shall  be  construed  to  dispense  with  oaths  and  affirmations. 

Wlio  are  competent  witnesses.  Sec.  5240.  All  persons  are  competent 
witnesses,  except  those  of  unsound  mind,  and  children  under  ten  years 
of  age  who  appear  incapable  of  receiving  just  impressions  of  the 
facts  and  transactions  respecting  which  they  are  examined,  or  of  re- 
lating them  truly. 

Note. —  Wlien  a  witness  of  supposed  unsound  mind,  or  a  child  under  ten  years 
of  age,  is  offered,  and  objection  to  competency  is  made,  or  the  court,  sua  sponte, 
interposes,  such  person  is  examined  before  the  court  on  what  is  called  voir  dire, 
to  enable  the  court  to  decide  whether  such  person  is  capable  of  testifying  intel- 
ligently and  truthfully.  The  decision  of  the  court  is  final,  and  if  the  witness  is 
held  competent,  the  credibility  and  weight  due  to  the  testimony  given  is  sub- 
mitted to  the  consideration  of  the  jury,  or  court  trying  the  cause,  as  is  the 
testimony  of  every  witness.  The"  oath  of  a  witness  is  to  be  administered  in 
the  form  which  he  deems  most  binding  on  his  conscience,  and  it  is  not  for  the 
court  to  determine  what  form  of  oath  he  ought  to  take. 

(a)  Under  the  constitution  of  1802,  one  who  believed  in  the  ex- 
istence of  a  God,  and  that  an  oath  is  binding  on  his  conscience,  was  a 
competent  witness,  although  he  did  not  believe  in  a  future  state  of  re- 
wards and  punishments.  Brock  v.  MiUigan,  10  O.  121.  See  Clinton  v. 
State,  33  O.  S.  27. 

(Whether,  under  the  present  constitution,  article  1,  section  7,  the 
belief  or  non-belief  of  a  witness,  upon  any  religious  question,  can 
legally  be  inquired  into,  in  his  examination,  to  present  an  element  for 
the  consideration  of  his  credibility,  is  not  settled.) 

A  change  in  the  statute  relating  to  the  competency  of  witnesses  was 
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applied  to  pending  cases  in  Westerman  v.  Wederman,  25  O.  S.  500  ; 
John  V.  Jiridgeman,  27  O.  S.  22.     But  see  : 

"  Sec.  79.  Whenever  a  statute  is  repealed  or  amended,  such  repeal 
or  amendroent  shall  in  no  manner  afiect  pending  actions,  prosecutions, 
or  pnxieedings,  civil  or  criminal,  and  when  the  repeal  or  amendment 
relates  to  the  remedy,  it  shall  not  affect  pending  actions,  pr>8ecutions, 
or  proceedings,  unless  so  expressed,"  etc.     (Act  of  18G6.) 

(Sjection  79  applies  to  questions  of  the  competency  of  jurors. 
Hartnett  v.  State,  42  O.  S.  568 ;  Palmer  v.  State,  42  O.  S.  596.  Per- 
haps a  rule  of  evidence  has  no  relation  to  "  remedy"  us  used  in  this 
section.) 

\Vhere  a  witness  offered  is  improperly  rejected  as  inconipetent  to 
testify,  it  will  he  prtsunied  that  the  party  offering  the  witness  has 
been  prejudiced  by  his  exclusion,  though  the  facts  he  was  expected  to 
prove  are  not  shown  by  the  record.  ITo//"  v.  Towner,  30  O.  S.  472; 
HoUider  v.  Jier/nor,  9  O.  S.  1. 

(But  where  the  witness  i.s  held  to  be  incomj)eteiit  u|x)n  his  examina- 
tion by  the  court  on  the  voir  dire,  for  then  uns«)undness  of  mind,  or 
from  want  of  intelligence,  being  under  the  age  of  ten  years,  in  the 
very  nature  of  things  none  but  the  court  tr\'ing  the  ctse  is  capable 
of  judging.) 

Where  o:ie  is  offerfid  as  a  witness  for  a  purpose  for  which  he  is  iu- 
conipt>tcnt,  and  is  rejected  on  that  ground,  the  fact  that  he  was  so 
offered  and  rejected  is  no  ground  for  excluding  him  when  he  is  of- 
fered for  a  pur{X)se  as  to  which  he  is  comi)etent.  Steam*  v.  Cox,  17 
O.  590. 

A  waiver  of  objection  to  the  competency  of  a  witness,  so  as  to  allow 
his  deposition  to  be  taken  in  a  cause,  is  a  waiver  during  the  whole 
progress  of  the  cause,  and  the  objection  can  not  be  insisted  on  when 
the  witness  is  called  to  give  a  second  deposition  in  the  same  cause. 
Chateau  v.  Thompson,  3  O.  S.  424. 

(This  would  seem  to  render  such  deiiosition  competent  in  a  trial 
on  ap{>eal ;  but  whether,  when  an  incom{)etent  witness  is  examined 
on  a  trial  (»f  a  cause,  his  incompetency  l)eing  waived,  is  offered  upon 
another  trial  of  the  same  cause,  in  the  same  court,  or  u|)on  an  appeal, 
his  incompetency  can  Ikj  insisted  u|K)n,  has  not,  it  is  believed,  been 
decide<l  in  Ohio.) 

A  deaf  |)ersoi)  who  can  neither  read  nor  write  may  be  sworn  as  a 
witness  and  exanuned  by  signs,  through  the  instrumentality  of  an  in- 
terpro^'r  who  can  make  liini  understand.     Jacol>  v.  Jacolt,  W.  631. 

When  a  party  makes  his  adversary  a  witness  he  waives  objection  to 
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his  competency  and  credibility ;  and  he  becomes  competent  as  a  wit- 
ness on  the  trial  for  all  purposes.     Legg  v.  Drake,  1  O.  S.  286. 

A  justice  of  the  peace  may  testify  as  to  the  incompetency  of  the 
grantor  in  a  deed,  the  acknowledgment  of  whicli  he  has  taken.  Trai- 
man  v.  Love,  14  O.  S.  144. 

A  justice  of  the  peace  before  whom  a  cause  is  being  tried  by  a  jury 
can  not  testify  in  such  cause,  unless  both  parties  expressly  or  tacitly 
assent  thereto.     MeMUlan  v.  Andreivs,  10  O.  S.  112. 

A  juror  may  be  n  witness  to  relate  what  claims  of  a  party  were  al- 
lowed by  a  jury  under  a  plea  of  payment.  Fiatt  v.  St.  Clair,  6  O. 
227. 

(But  a  juror  can  not  be  a  witness  in  a  cause  which  is  on  trial  before 
him  as  one  of  the  jury.) 

It  is  inadmissible,  for  the  purpose  of  impeaching  the  credibility  of  a 
competent  witness,  to  prove  by  other  witnesses  that  such  witness  is  not 
possessed  of  ordinary  intelligence.     Bell  v.  Binner,  IQ  O.  S.  45. 

It  is  discretionary  with  the  court  to  refuse  or  permit  a  witness  to 
testify,  who,  in  disobedience  of  an  order  of  court  to  withdraw,  remains 
and  hears  the  testimony  of  other  witnesses.  Laughlin  v.  State,  18  O. 
99 ;  Dickson  v.  State,  39  O.  S.  73. 

(On  motion  of  either  party  at  the  trial,  the  court  will  order  all  the 
witnesses  of  both  parties  to  withdraw  from  the  court-room,  while  the 
other  witnesses  are  being  examined,  or  such  of  them  as  are  requested 
to  be  included. in  the  order,  the  parties  to  the  action,  though  to  be  wit- 
nesses, are  never  included  in  such  order.) 

This  subdivision  (subdiv.  1,  ch.  3).     Steen  v.  State,  20  0.  S.  333. 

Privileged  coynmunications  arid  acts.  Sec.  5241.  The  following  per- 
sons shall  not  testify  in  certain  respects  : 

1.  An  attorney,  concerning  a  communication  made  to  him  by  his 
client  in  that  relation,  or  his  advice  to  his  client;  or  a  physician,  con- 
cerning a  communication  made  to  him  by  his  patient  in  that  relation, 
or  his  advice  to  his  patient ;  but  the  attorney  or  physician  may  testify 
by  express  consent  of  the  client  or  patient;  and  if  the  client  or  patient 
voluntarily  testify,  the  attorney  or  physician  may  be  compelled  to  tes- 
tify on  the  same  subject. 

2.  A  clergyman  or  priest,  concerning  a  confession  made  to  him  in 
"his  professional  character,  in  the  course  of  discipline  enjoined  by  the 

church  to  which  he  belongs. 

3.  Husband  or  wife,  concerning  any  communication  made  by  one  to 
the  other,  or  an  act  done  by  either  in  the  presence  of  the  other,  during 
coverture,  unless  the  communication  was  made,  or  act  done,  in  the 


PUi:PAKATIOX    FOR   TRIAL    ol'    A    CAUSE,  ETC.  465 

knowD  presence  or  hearing  of  a,  third  person  coinpctent  to  l)e  a  wit- 
ness ;  iiiid  the  rule  shall  be  the  same  if  the  marital  relation  has  ceased 
to  exist. 

4.  A  person  who  assigns  his  claim  or  interest,  concerning  any 
matter  in  re»|)ect  to  which  he  would  not,  if  u  party,  be  permitted  to 
testify. 

5.  A  person  who,  if  a  party,  would  be  restricted  in  his  evidence 
uni'er  section  5242,  shall,  where  the  property  or  thing  is  sold  or  trans- 
ferred by  an  executor,  administrator,  <,'uardian,  trustee,  heir,  devisee, 
or  legatee,  be  restricted  in  the  same  manner  in  any  action  or  proceed 
ing  concerning  such  property  or  thing. 

(a)  An  attorney  is  competent  to  testify  to  facts  affecting  his  client, 
the  knowledge  of  which  he  derived  fron)  other  sources.  Rogers  v. 
Dare,  W.  136. 

If  a  party  offer  himself  a.s  a  witness,  and  give  evidence  generally  in 
the  case,  he  may,  on  cross-examination,  be  interrogate<^l  as  to  admis- 
sions or  communications  made  to  his  counsel,  and  they  may  be  proved 
by  the  attorney,  either  as  evidence  in  chief,  or  for  the  purpose  of  im- 
peachment.    King  v.  Barrett,  11  O.  S.  261. 

Husband  or  wife,  calletl  to  testify  to  such  communication  or  act, 
may  testify  to  the  "  known  presence  or  hearing"  of  such  third  person, 
competent  to  be  a  witness.  MeCague  v.  Miller,  36  O.  S.  595 ;  Steven- 
ton  v.  Morris,  37  O.  S.  40 ;  Howard  v.  Brower,  37  O.  S.  402 ;  Semons 
V.  TretriU,  39  O.  S.  259. 

(This  clause  (part  3)  does  not  apply  to  criminal  cases,  peace  war« 
rants,  nor  in  actions  for  divorce  or  alimony.  Steen  v.  State,  20  O.  S. 
333,  and  section  5697.) 

Ab  to  decisions  construing  former  statutes  relating  to  the  compe- 
tency of  testimony  by  husband  or  wife,  see  Cook  v.  Grange,  18  O. 
526 ;  Stober  v.  McCarter,  4  O.  S.  513 ;  Bird  v.  Hueston,  10  O.  S.  418; 
Nuaer  v.  Beach,  15  O.  S.  172 ;  Bobinaon  v.  Chadwick,  22  O.  S.  527; 
Edtvarda  v.  Edtoards,  24  O.  S.  402 ;  Westerman  v.  Wederman,  25  O. 
8.  500. 

\yiien  a  paHy  shall  not  testify.  Sec.  5242.  (^Sup.,  p.  343-4.)  A  party 
shall  not  testify  where  the  adverse  party  is  the  guardian  or  trustee  of 
either  a  deaf  and  dumb  or  an  inline  i>crson,  or  of  a  ciiild  of  a  dccease<l 
person,  or  is  an  executor  or  administrator,  or  claims  or  defends  as 
heir,  grantee,  assignee,  devisee,  or  legatee  of  a  deceased  person,  ex- 
cept :   <^ 

1.  To  facts  which  occurred  ntbaequeid  to  the  appointment  of  the 
30 


466  CODE    PRACTICE    AND    PRECEDENTS 

guardian  or  trustee  of  au  insane  person,  and,  in  the  other  cases,  subse- 
quent to  the  time  the  decedent,  grantor,  assignor,  or  testator  died. 

2.  When  the  action  or  proceeding  relates  to  a  contract  niade  through 
an  agent  by  a  person  since  deceased,  and  the  agent  is  competent  to 
testify  as  a  witness,  a  party  may  testify  on  the  same  subject. 

3.  If  a  party,  or  one  having  a  direct  interest,  testify  to  transactions 
or  conversations  with  another  party,  the  latter  may  testify  as  to  the 
same  transactions  or  conversations. 

4.  If  a  party  offer  evidence  of  conversations  or  admissions  of  tlie 
opposite  party,  the  latter  may  testify  concerning  the  same  conversa- 
tions or  admissions. 

5.  In  an  action  or  proceeding  by  or  against  a  partner  or  joint  con- 
tractor, the  adverse  party  shall  not  testify  to  transactions  with,  or  ad- 
missions by,  a  partner  or  joint  contractor  since  deceased,  unless  the 
same  were  made  in  the  presence  of  the  surviving  partner  or  joint  con- 
tractor; and  this  rule  shall  be  applied  without  regard  to  the  character 
in  which  the  parties  sue  or  are  sued. 

6.  If  the  claiiu  or  defense  is  founded  on  a  book  account,  a  party 
may  testify  that  the  book  is  his  account  book  ;  that  it  is  a  book  of 
original  entries ;  that  the  entries  therein  were  made  by  himself,  a  per- 
son since  deceased,  or  a  disinterested  person,  non-resident  of  the  county. 
Whereupon,  the  book  shall  be  competent  evidence,  and  such  book  may 
be  admitted  in  evidence  in  amj  case,  without  regard  to  the  parties, 
upon  like  proof  by  any  competent  witness. 

7.  If  a  party,  after  testifying  orally,  die,  the  evidence  may  be 
proved  by  either  party  on  a  further  trial  of  the  case,  whereupon  the 
opposite  party  may  testify  to  the  same  matters. 

8.  If  a  party  die,  and  his  deposition  be  offered  in  evidence,  the 
opposite  party  may  testify  as  to  all  competent  matters  therein. 

Nothing  in  this  section  contained  shall  apply  to  actions  for  causing 
death,  or  actions  or  proceedings  involving  the  validity  of  a  deed,  w  ill, 
or  codicil ;  and  when  a  case  is  plainly  within  the  reason  and  spirit  of 
the  last  three  sections,  though  not  within  the  strict  letter,  their  prin- 
ciples shall  be  applied.     (April  16,  1885  ;  82  v.  125.) 

Note. — By  the  rules  of  common  law,  the  books  of  account,  however  regularly 
and  accurately  kept,  of  another  person  or  corporation,  were  not  competent  evi- 
dence in  an  action  between  third  persons.     Chaffe  v.  U.  S.,  18  Wal.  516. 

They  were  res  inter  alios  acta,  and  the  facts  contained  in  them  had  to  bo 
proved  by  competent  witnesses  in  actions  between  third  parties.  It  is  diflBcult 
to  understand  how  an  action  between  strangers  can  be  founded  on  such  book 
accounts;  and  they  are  made  competent  evidence  "in  any  case,  without  regard 
to  the  parties;"  and  the  plain  reason  and  spirit  of  the  provision,  not  its  strict 
letter,  is  to  govern.     It  is  probable,  therefore,  that  the  true  construction  of  such 
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provision  (sixth  part)  render*  them  subttantive  evidence,  when  proven  like 
other  (>ook8  of  account.  If  eo,  great  embarraasmonts  and  difficulties  have  been 
removed,  facts  may  he  proved  that  in  no  other  way  could  ho  testified  to  by  any- 
boiy,  owini!  to  wunt  of  memory,  and  no  injustice  will  be  done  to  any  one,  but 
trcquenlly  prevented.  The  entire  testimony  of  a  deceased  witness,  upon  a  former 
triiil,  both  on  direct,  cro^t),  Hnd  re-examination,  must  be  undertaken  to  be 
proved,  or  nune  «>f  it  will  be  admissible;  but  it  need  not  all  be  proved  by  a 
•in'^le  witneHs — one  witness  may  prove  the  whole  of  one  part,  and  another 
another  portion.  ft<*.     Summons  \ .  State.  '»  O.  S.  ^25. 

It  the  testimony  was  all  taken  by  a  short-hand  reporter,  and  bo  testifies  that 
be  knows  that  his  notes  are  correct,  such  i  otes  are  admissible  to  prove  tbo  former 
testimony  of  the  deceased  witness,  whether  the  reporter  has  any  present  recol- 
lection of  such  testimony  or  not.  1  Wliart.  Ev.,  J  177.  This  section  has  been 
twelve  times  amended  since  its  first  enactment,  in  18o3,  until  the  present  enact- 
ment, in  1885,  showing  the  difficulty  in  framing  a  just  general  rule  upon  the 
subject. 

For  decisions  construing  it  in  its  difierent  phases,  see  Railroad  Co.  v.  Camp- 
bell, A  O.  S.  688;  Myers  v.  Walker,  Q  O.  S.  658;  Hoover  \.  Jennings,  W  O.  S. 
624;  Romberger  v.  Turner,  13  O.  S.  2C3;  Stevens  v.  Hartley.  13  O.  S.  625;  St 
Oair  V.  Orr,  16  O.  S.  220;  Raab's  Eat.,  16  O.  S.  273;  Bell  v.  Wilson,  17  O.  S. 
640;  Thompson  v.  Thomp»on,  1§  O.  S.  73;  Doughman  v.  Doughman,  21  0.8. 
658;  Ilubbell  v.  Hubbell,  22  O.  S.  208;  Baxter  v.  Leilh,  28  O.  S.  84;  McNUxtl  v. 
Johnson.  2*.)  ().  S.  85;  Baker  v.  Kellogg,  19  O.  S.  663;  Wolf  v.  Potcner,  80  O.  S. 
472;  Mosher  v.  Butler,  81  O.  S.  188;  Elliott  v.  Shaw,  32  O.  S.  431;  Black  v. 
Hoyt,  33  O.  S.  208. 

(a)  Where  an  admiuistrator,  in  bis  own  behalf,  testifies  to  a  couver- 
sation  or  an  agreement  between  his  intestate  and  the  opposite  party, 
which  is  material  to  the  issue,  the  opposite  party  may  testify  U<  the 
same  transaction  or  conversation,  under  the  third  exception  in  this 
section.      Rankin  v.  Ilannan,  38  O.  8.  438. 

A  defendant  is  a  competent  witness  to  transactions  with  a  deceased 
agent  of  plaintiff,  though  not  occurring  in  the  plaintiff's  presence, 
if  within  the  scope  of  the  agent's  authority.  Cochran  v.  AlmacL;  39 
O.  H.  314:   First  National  Bank  v.  Cornell,  41  O.  S.  401. 

Uuder  the  fifth  exception  in  thi.s  i<ection,  in  an  action  upon  a  prom- 
issory note,  where  the  survivor  of  two  joint  payees  and  the  administra- 
tor of  tiie  other  are  plaintiff-*,  an  iidversH'  party  may  testify  to  admis- 
sions made  or  act.s  done  by  c-ithcr  payee  in  presence  of  the  survivor. 
Han-ium  v.  Sedy,  41  O.  .S.  334 

In  an  action  to  recover  real  pr«»periy,  in  which  the  plaintiffs  relied 
upon  a  dee<l  claimed  ti>  have  bt-en  made  to  their  father,  since  deceased, 
wliei^*  the  question  wa&  whether  the  deed  had  in  fact  l)een  executed 
and  iK>livered,  the  widow  of  the  decedent,  not  being  a  party,  is  a  com< 
})etent  witness  to  prove  such  execution  and  delivery,  notwithstanding 
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the  last  clause  of  this  section  ;  and  the  fact  that  her  right  to  dower  in 
the  premises  may  depetul  ou  the  validity  of  the  deed  will  make  uo 
difference.     Keyes  v.  Gore,  42  O.  S.  211. 

Where  a  mortgagor  died  insolvent  and  no  relief  is  sought  against 
his  estate,  the  sole  question  being  between  the  several  purchasers,  as  to 
whose  land  shall  be  first  charged,  either  party  claiming  under  his  con- 
veyance from  the  deceased  mortgagor,  is  a  competent  Avituess  against 
the  other.     Sternberger  v.  Hanna,  42  O.  S.  305. 

Opposite  party  may  he  compelled  to  testify.  Sec.  5243.  A  party  may 
compel  the  adverse  party  to  testify  orally,  or  by  deposition,  as  any 
other  witness  may  be  thus  compelled. 

How  law  of  other  states,  etc. ,  proved.  Sec.  5244.  Printed  copies  of 
written  law  enacted  by  any  other  state,  a  territory,  or  a  foreign  gov- 
ernment, purporting  or  proved  to  have  been  published  by  the  authority 
thereof,  or  proved  to  be  commonly  admitted  as  evidence  of  the  exist- 
ing law  in  the  courts  or  tribunals  of  such  state,  territory,  or  govern- 
ment, shall  be  admitted  by  the  courts  and.  officers  of  this  state,  on  all 
occasions,  as  presumptive  evidence  of  such  law ;  the  unwritten  or  com- 
mon law  of  any  other  state,  or  of  a  territory,  or  foreign  government, 
may  be  proved  as  fads  by  parol  evidence ;  and  the  books  of  reports 
of  cases  adjudicated  in  their  courts  may  also  be  admitted  as  presump- 
tive evidence  of  such  law. 

(a)  The  existence  of  a  law  in  a  sister  state,  or  foreign  jurisdiction, 
must  be  proved  as  matter  of  fact.  Ingxahamw  Hart,  11  O.  255; 
Smithy.  BaHram,  11  O.  S.  690;  Peltonw.  Platner,  11  O.  209,  217; 
Evans  v.  Reynolds,  32  O.  S.  163 ;  Williams  v.  Finlay,  40  O.  S.  342. 

(Federal  courts,  as  has  been  -seen,  take  judicial  notice  of  the  laws 
of  the  states  and  territories.) 

The  statute  of  limitations  of  a  sister  state,  set  up  as  a  defense,  and 
issue  joined  thereon,  must  be  proved  as  other  matter  of  fact.  Whelan 
V.  Kinsley,  26  O.  S.  131. 

The  existence,  construction,  and  legal  effect  of  foreign  statutes,  are 
rather  matters  of  fact  than  of  law,  and  when  they  have  received  an 
authoritative  construction  where  they  are  enacted,  no  inquiry  into  the 
correctness  of  such  construction  is  alk)wable.  Niagara  County  Bank  v. 
Baker,  15  O.  S.  68  ;  Smith  v.  Bartram,  110.  S.  690.  (The  construction, 
to  be  conclusive,  should  be  by  the  court  of  last  resort  in  such  state,  etc.) 

How  copies  of  certain  public  documents  r,iade  evidence  Sec.  5245. 
Copies  of  papers,  books,  and  records,  on  file  or  deposited,  by  virtue 
of  any  law,  in  the  office  of  the  governor  or  secretary  of  state,  and  cep 
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tified  by  the  secretary  »>f  state  under  the  great  seal,  or  in  the  office  of 
the  board  of  public  works,  certified  by  the  president  of  the  board,  or 
io  the  office  of  the  auditor  of  state,  certified  by  him  under  his  seal,  or 
in  the  office  of  the  surveyor  of  lands  lying  within  the  Virginia  Military 
District,  certified  and  sworn  to  by  him,  and  copies  of  copies  of  entries, 
surveys,  and  plats  of  lands  in  the  Virginia  Military  District,  procured  to 
be  made  by  the  commissioners  of  any  county,  and  deposited  with  the 
reconuT  of  such  c«)uiity,  and  certified  by  him,  and  the  copies  of  such 
entries,  surveys,  and  plats,  now  in  office  of  the  auditor  of  Union  county, 
shall  he  competent  evidence,  and  have  the  same  force  and  effect  as  the 
originals  would  if  pnxluoed. 

Note. —  \t  to  the  authonticatiun  of  judicial  recordfi,  to  ronder  tbem  competent 
evidenc-e  in  oth»»r  states,  fee  U.  8.  Rev.  Stat?.,  section  906;  of  records,  books, 
etc..  ib.  section  '.K)6;  of  foreign  records,  section  907.  These  sections  will  be  found 
in  Vol   II.  Ohio  Rev.  Stats.,  pp.  1805-6. 

MEANS  OF  SECITRINO   ATTEyD.ANCE  OF   WITNESSES. 

How  sultjtcena  procured  ami  nerved.  Sec.  o24(i.  The  clerks  of  the 
several  courts  (and  judges  of  the  Probate  Courts),  shall,  on  application 
of  a  person  having  a  cause  or  other  matter  pending  in  court,  issue  a 
subpoena  for  witnesses,  under  the  .seal  of  the  court,  inserting  all  the 
names  required  by  the  applicanl  in  one  subpoena,  which  may  be  served 
by  the  sheriff,  coroner,  or  any  constable  of  the  county,  or  by  the  party, 
or  any  other  person  ;  and  when  a  sub{)oena  is  not  served  by  the  sheriff, 
ct)roner,  or  constable,  proof  of  the  service  shall  be  shown  by  affidavit, 
but  costs  of  such  service  shall  not  be  taxed. 

What  gubpcenato  contain.  Sec.  5247.  The  subpoena  shall  be  directed 
to  a  person  therein  namdd,  requiring  him  to  attend  at  a  particular  time 
and  place,  to  testify  as  a  witness;  and  it  may  contain  a  clause  direct* 
ing  the  witness  to  bring  with  him  any  book,  writing,  or  other  thing 
under  bis  control,  which  he  may  be  compelled  to  produce  as  evidence. 

Snbjxtna  on  taking  deposition.  Sec.  5248.  When  the  attendance  of  a 
witness  before  an  officer  authorized  to  take  depositions  is  required,  the 
subpoena  shall  he  issued  by  such  officer. 

Hi  no  8id)i)cetia  served.  Sec.  5249.  The  subpoena  shall  be  served  either 
by  readinir,  or  by  copy  delivered  to  the  witness,  or  left  at  his  usual 
place  of  residence ;  but  such  copy  need  not  contain  the  name  of  any 
other  witness. 

When  tvitiiej»  can  not  be  compelM  to  attend.  8bc.  5250.  (Sup.,  p. 
344!")  A  witness  shall  not  be  comjielled  to  go  out  of  the  county  where 
he  resides,  or  may  be  subpoenaed,  to  testify  on  the  trial  of  a  civil 
action,  or  to  give  his  deposition,  except  where  cases  have  been  removed 
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from  the  county  in  whicli  such  witness  resides,  to  another  county,  by 
change  of  venue,  under  provisions  of  law;  nothing  herein  contained 
shall  be  construed  to  prevent  the  taking  and  use  of  depositions  in  such 
last  named  cases ;  but  no  witness  shall  be  compelled  to  go  out  of  his 
county  to  have  his  deposition  taken. 

Right  of  witness  to  demand  fees  in  advance.  Sec.  5251.  {Sup. ,  p.  344.) 
A  witness  may  demand  his  traveling  fees  and  fee  for  one  day's  attend- 
ance when  the  subpoena  is  served  upon  him,  and  if  the  same  be  not 
paid,  the  witness  shall  not  be  obliged  to  obey  the  subpoena;  and,  when 
a  witness  has  attended  upon  the  court,  he  may  in  like  manner  demand 
his  fees  from  day  to  day  until  discharged  by  the  court.  The  fact  of 
such  demand  and  payment  or  non-payment  shall  be  stated  in  the  re- 
turn by  the  officer;  and,  if  the  witness  be  not  discharged  on  the  day  he 
is  notified *to  appear,  then  the  fact  of  payment  or  non-payment  shall  be 
noted  by  the  clerk  in  the  witness  book. 

Note. — For  fees  and  mileage  of  witnesses,  see  Sup.,  p.  85,  sections  1301,  1302, 
1306;  and  Vol.  I.,  sections  1303,  1304,  1305,  1307,  1308,  1815,  3130. 

Contempt  of  court  by  witness.  Sec.  5252.  Disobedience  of  a  subpoena, 
a  refusal  to  be  sworn,  except  in  case  of  a  refusal  to  pay  fees  on  de- 
mand, a  refusal  to  answer  as  a  witness  or  to  subscribe  a  deposition, 
when  lawfully  ordered,  may  be  punished  as  a  contempt  of  the  court  or 
officer  by  whom  the  attendance  or  testimony  of  the  witness  is  required. 

(a)  A  witness  is  not  bound  to  answer  any  question  that  will  directly 
or  indirectly  criminate  him,  and  he  has  the  right  to  determine  for 
himself  whether  the  answer  will  have  that  effect.  Warner  v.  Lucas, 
10  O.  336. 

(^When  it  appears  to  the  court  that  a  witness'  answers  may  have 
that  eflfect,  it  will  advise  him  of  his  privilege  ;  and  if  he  then  answers 
he  will  be  bound  to  answer  fully.) 

Attachment  agaimt  witness.  Sec.  5253.  When  a  witness  fails  to  at- 
tend in  obedience  to  a  subpoena,  the  court  or  officer  before  whom  his 
attendance  is  required  may  issue  an  attachment  to  the  sheriff,  coroner, 
or  a  constable  of  the  county,  commanding  him  to  arrest  and  bring  the 
person  therein  named  before  such  court  or  officer,  at  a  time  and  place 
to  be  fixed  in  the  attachment,  to  give  his  testimony,  and  answer  for 
contempt ;  if  the  attachment  is  not  for  immediately  bringing  the  witness 
before  the  court  or  officer,  a  sum  may  be  fixed  in  which  the  witness 
may  give  an  undertaking,  with  surety,  for  his  appearance,  which  sum 
shall  be  indorsed  on  the  back  of  the  attachment,  and  if  no  sum  is  so 
fixed  and  indorsed,  it  shall  be  one  hundred  dollars ;  and  if  the  witness 
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was  not  penonaUy  served,  ihe  court  may,  by  a  rule,  order  Inm  U>  ^how 
cause  why  an  attachtuent  should  not  issue  agtiitiiit  him. 

Proceediiuji  for  sttch  contempt,  and  puniJiment.  Sec.  .■>2r)4.  (Sup.^  p. 
344.)  The  puuislinieut  tor  the  contciiipt  iiieiitione<i  iu  >ei-tion  5252 
shall  l>e  as  follows:  When  the  witness  fails  to  attenti  in  ohcdieiice  to  the 
suhpcenn,  the  court  or  officer  may  fine  hira  iu  a  sum  nut  exceeding^!/ 
tlollars;  in  other  cast's  the  court  or  officer  nuiy  fine  the  witne-«.s  in  a 
sum  not  exceeding /_/?y  nor  less  than  five  dollars,  or  may  iiupiison  him 
in  the  county  jail,  then*  to  remain  until  he  submits  to  l)e  >w.:rn,  testi- 
fies, «»r  gives  his  deposition ;  the  fine  im|x>.*ed  by  the  court  shall  l)e  paid 
into  the  county  treasury,  and  that  imposed  by  the  officer  sliall  Ik?  for  the 
use  of  the  jwirty  for  whom  the  witness  was  subpoenaed  ;  and  the  wit- 
ne^  shall  also  be  liable  to  the  party  injured  for  any  damages  < occasioned 
by  his  failure  to  attend,  or  his  refusal  to  be  sworn,  to  testify,  or  to  give 
his  deposition. 

How  witness  imprisoned  by  an  officer  released.  Sec.  5255.  (Sup.,  p. 
345.)  A  witness  so  imprisoned  by  an  officer  may  apply  to  a  judge  of 
the  Supreme  Court,  Circuit  Court,  Common  Pleas  Court,  or  Probate 
Court,  who  may  discharge  him,  if  it  appear  that  hb  imprisonment  is 
illegal. 

Proceedings  on  such  arrest.  Sec.  5256.  Every  attachment  for  the 
arrest  or  order  of  commitment  to  prison  of  a  witness,  by  a  court  or  an 
officer,  pursuant  to  this  chapter  (tit.  1,  div.  3,  ch.  3),  must  l>e  under 
the  seal  of  the  court  or  officer,  if  the  officer  has  an  official  .««al,  and 
must  specify  particularly  the  cause  of  the  arrest  or  commitment;  if 
the  commitment  is  for  a  refusal  to  answer  a  question,  such  question 
must  be  stateil  in  the  order;  and  the  order  of  commitment  may  be  di- 
rected to  the  sheriff,  coroner,  or  any  constable  of  the  county  where  the 
witness  resides,  or  is  at  the  time,  and  shall  be  executed  by  committing 
him  to  the  jail  of  the  county,  and  delivering  a  copy  of  the  order  to 
the  jailer. 

Examination  of  a  witness  in  prison.  Sec.  5257.  A  person  confined 
in  prison  in  this  state  may,  by  order  of  a  court  of  record,  be  required 
to  be  produced  for  oral  examination  in  the  county  where  he  is 
imprisoned  ;  but  in  all  other  cases  his  examination  must  be  by  depo- 
8ili«>u. 

\ote. — Tbi«  section  does  not  apply  to  criminal  casn.  See  sections  7290, 
7-291.  7292. 

Custody  of  witness  while  deposition  being  taken.  Sec.  5258.  While  a 
prisuoer's  deposition  is  being  taken,  ho  shall  remain  iu  the  custody  of 
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the  officer  having  him  in  charge,  who  shall  afford  reasonable  facilities 
for  the  taking  of  the  deposition. 

When  witness  can  not  be  sued  out  of  his  county.  Sec.  5259.  A  witness 
shall  not  be  liable  to  be  sued  in  a  county  in  which  he  does  not  reside, 
by  being  served  with  a  summons  in  such  county  while  going,  return- 
ing, or  attending  in  obedience  to  a  subpoena. 

Note. — If  such  suit  be  brought  against,  and  service  of  summons  made  upon, 
him  in  such  county,  he  should  by  motion,  supported  by  affidavit,  etc.,  have  the 
summons  and  service  set  aside  and  the  action  dismissed.  The  statute  forbids 
bringing  suit  in  such  case. 

Oath  of  witness.  Sec.  5260.  Before  testifying,  the  witness  shall  be 
sworn  to  testify  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 

[Form  282.    §§  4959,  5247.] 
Common  Pleas  Oourt  of  County,  Ohio. 

John  Doe,  PlaintiflF,  )  t>      •       t     Ttr-*„  to  e 

■^     -I  '  '  (  Precipe  for  Witnesses  for  bupoena  for 

John  Smith  et^als..  Defendants.  J  [PlaintifiF]. 

To  Clerk : 

On  behalf  cf  [plaintiff]  issue  subpcena  for  the  following  named  persons 
as  witnesses,  to  appear  at  [the  courthouse  in  said  county]  [in  Room  No. 

— ,  before  Judge ],  to  testify  in  this  cause,  on  the day  of ,  a. 

D.  18 — ,  at —  o'clock  —  M.;  [or,  forthwith].  [7/"  books,  or  writings  are  re- 
quired to  be  brought  by  any  witness,  add  to  precipe  such  requirements,  describing 
what  is  to  be  brought.^  Edward  Coke,  Attorney  for  Plaintiff. 

[Date.'] 

Subpcena. 
[Form  283.    §  5247.] 

The  Slate  of  Ohio, County,  ss. 

To  the  SheriflFof  said  County,  Greeting: 

You  are  hereby  commanded  to  summon and ,  who  are  hereby 

directed  and  required  to  attend  on  the day  of ,  a.  d.  18 — ,  at 

o'clock  —  M.  [or,  forthwith],  at  [the  court-house  in  said  county,  before 

Judge  ,  in  Room  No. ,  of  said  court],  to  testify  as  witnesses  in  cause 

No. ,  pending  [in  said  court],  wherein plaintiff-  and 

defendant-,  and  they  are  hereby  required  to  fail  not  to  obey  this  writ  un- 
der penalty  of  the  law. 

Witness  my  hand  and  the  seal  of  said  court,  this day  of ,  a. 

D.-  IS—.  ,  Clerk. 

[seal  of  court.] 

Note. — The  subpoena  should  be  accompanied  with  written  directions  to  the 
officer,  furnished  by  the  parly,  stating  where  each  witness  is  to  be  found.  The 
<fuces  tecum  part  of  the  writ,  when  required,  will  be  found  in  Form  277.  The 
officer  must  indorse  on  the  s-ubpcena  the  day  and  hour  it  was  received  by  hira. 
H966. 
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Officer's  Return. 

[Form  284.    g  5289] 

Served  the  within  writ  upon and ,  by  reading,  on  the day 

of ,  18 — ,  at  —  o'clocK  —  u.  ['T,  by  a  copy  delivered  to  each  of  them; 

or,  by  leaving  a  copy  thereof  at  the  usual  place  of  residence  of  said  

and   ;  or,  and  not  found]   and  [add,  if  the  jaet  he  *o]  de- 

mHiided  his  fees,  not  advanced  \ar,  advanced],  $ .       ,  Sheriff, 

[Aite.]  By ,  Deputy. 

If  a  witness  is  served  at  his  usual  place  of  residence  only  and  fails 
to  attend  a?»  required  by  the  subpoena,  a  rule  is  issued,  by  onler  of  the 
court,  on  application  of  the  party  subiKEnuing  him,  requiring  him  to 
show  caui<«  why  an  attachment  as  for  contempt  should  not  issue  against 
him.  If  he  actually  received  the  writ  in  time  to  obey  it,  and 
failed  to  attend,  he  is  in  contempt;  but  if  he  did  not,  no  attachment 
will  be  issued  if  he  appears  to  testify. 

[Form  285.    2  5353.] 
John    Doe         1 
No.  — .]  vs.  \  Rule  against  Witnesses  to  Show  Cause,  etc. 

John  Smith  et  als.  ] 

On  the  application  of  the  [plaintifT],  and  it  appearing  to  the  court  that 

and  were  served  l»y  subpcBiia,  at  their  usual  places  of  residence 

only,  to  appear  and  testify  as  witnesses  in  this  cause,  on  this  day,  at 
o'clock  —  M.,  and  that  they  have  failed  to  do  so,  it  is  ordered  by  the  court 
that  a  rule  issue  against  them  and  each  of  them,  returnable  [forthwith; 

or,  on  the day  of ,  18 — ,  at o'clock  —  M.],  to  show  cause  why 

they  should  not  be  attached  for  contempt  for  disobeying  such  said  sub- 
pcsna,  and  then  and  there  to  testify  as  a  witness.  [Bail  tixed  at dol- 
lars] 

[Form  286.    ?  5253] 

The  State  of  Ohio, County,  ss. 

To  the  Sheriff  of  said  County,  Greeting : 

You  are  hereby  commanded  to  take  the  body  and  bring  into  court 

[forthwith;  or,  on  the  d.iy  of ,  a.  d.  Is — ,  at o'clock  — M.] 

,  then  and  there  to  show  cause  why  he  should  not  be  attached  for 

contempt  for  refusing  to  obey  the  command  of  the  subpoena  heretofore 
ix^ui'd  by  the  said  Court  of  Common  Plea.4,  in  the  case  of  John  Doe  against 
John  Smith  et  als.,  No. ,  in  said  court. 

And  said is  hereby  directed,  then  and  there,  to  testify  as  a  witness 

in  B:iid  cause. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  aflSxe<l  the  seal  of 
•aid  court,  this day  of ,  a.  i>.  18 — . 

[%KAL  or  coCRT.]  ,  Clefk. 

\_Iiidorxtmenl :  Bail  fixed  at  % .] 
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[Form  287.    §  5253.] 
John  Doe  ] 

No. — .]  vs.  V  Order  of  Attachment  against  Witnesses. 

John  Smith  et  als.    J 

On  the  application  of  the  [plaintiff],  and  it  appearing  to  the  court  that 

• was  duly  served  personally  with  a  subpoena,  commanding  him  to  ap. 

pear  in  this  court  and  testify  as  a  witness  in  this  cause  on  [this  day  at 

o'clock  —  M.],  and  that  said has  disobeyed  the  command  of 

said  writ,  it  is  ordered  by  the  court  that  an  order  of  attachment  forthwith 

issue  against  said  ,  returnable  with  his  body  [forthwith;  or,  on  the 

day  of  ,  A.  D.  18 — ,  at  — —  o'clock  —  m.],  then  and  there  to  tes- 
tify as  a  witness,  and  to  answer  as  for  a  contempt  of  this  court. 

[Bail  fixed  at dollars] 

[Form  288.    §5253.] 

The  State  of  Ohio, County,  ss. 

To  the  Sheriff  of  said  — —  County,  Greeting: 

You  are  hereby  commanded  to  arrest  and   bring before  this,  the 

Court  of  Common  Pleas  of  said  county  [forthwith  ;  or,  on  the day  of 

,  A.  I).  18 — ,  at  o'clock  —  M.],  to  give  his  testimony  as  a  witness 

in  the  case  of  John  Doe  against  John  Smith  et  als.,  No. ,  pending  in 

said  court,  and  answer  for  the  contempt  of  refusing  to  obey  the  command 
of  the  subpoena  which  was  served  upon  him  to  testily  as  a  witness  in  said 
cause. 

In  witness  whereof,  T  liave  hereunto  set  my  hand  and  affixed  the  seal 
of  said  court,  this day  of ,  a.   d.  18 — . 

[sKAL  OP  couKT.]  ,  Clerk. 

\_Indorsement :  Bail  fixed  at dollars.] 

When  the  witness  has  been  arrested  under  Forms  286  or  288,  and 
the  time  for  having  him  before  the  court  is  fixed  on  a  future  day,  the 
officer  will  take  bail,  either  the  witness'  own  recognizance,  when  he 
deems  it  sufficient,  or  his  recognizance  with  sufficient  surety,  to  be 
approved  by  him  in  the  sum  fixed  by  the  court,  or  if  none  be  fixed, 
then  in  the  sum  of  one  hundred  dollars,  couditioued  for  the  witness' 
appearance  at  the  time  specified. 

It  may  be  taken  upon  the  back  of  the  writ,  thus : 

[Form  289.    §  5253.] 

"We  joinMy  and  severally  bind  ourselves,  in  the  sum  of dollars,  that 

will  in  all  things  obey  and  comply  with  the  within  writ  of  attach- 
ment. 

\_Date.^  \_Signatures.^ 

Approved  by  me,  this day  of  ,  18 — .  ,  Sheriff 
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The  officer  will  also  indorse  on  the  writ  what  he  has  done  under  it. 
It  is  the  practice  to  examine  the  attached  person  as  a  witness  fully 
before  proceeding  with  the  attachment  against  him.  If  he  shows  a 
good  excuse  for  not  obeying  the  subpoena,  the  attachment  will  be  dis- 
charged with  or  without  costs,  as  the  court,  in  its  discretion,  may  or- 
der, and  the  action  of  the  court  will  \ye  entered  on  the  journal.  In  all 
cases  the  |)arty  should  be  examined  under  oath,  and  be  given  full  oppor- 
tunity to  purge  himself  of  the  alleged  contempt. 

[Form  290.    §  52.';3.] 

■y    1  I  Order  Discharging    Rule  [or,   .\ttachment]  against 

JohnLTth  et  aKJ      Witnesses. 

The  rule  issued  herein  requiring to  show  cause  why  he  should  not 

be  attached  for  contempt  \^ar,  the  attachment  for  contempt  i.ssued  herein 

against ]  i«  hereby  discharged  [without  costs;  or,  the  said  to 

pay  the  costs  of  the  said  rule  and  proceedings  under  the  same;  or,  of  said 
proceedings  in  attachment,  taxe<l  at doUars]. 

[Form  291.    g§  5252.  52.^4;  Sup.,  p.  344.] 

In  the  Matter  of .  1   t   j  »       j  /a  j 

In  Proceedings  for  Contempt.   [  '^"dgment  and  Order. 

The  said having- failed  to  attend  this  court  as  a  witness  in  obedi- 
ence to  the  subpoena  duly  issued  and  served  u[>on  him  in  the  case  of  John 

Doe  against  John  Smith  et  als.,  No. ,  on  the day  of ,  a.  d.  18 — , 

at o'clock  —  «. ;  and  said   having  been  duly  examined  by  the 

court  touching  bis  said  contempt,  and  given  full  opportunity  to  purge 
himself  of  the  same,  failed  to  do  so,  and  the  court  doth  find  him  guilty 
of  such  contempt. 

It  is  therefore  ordered  and  adjudged  by  the  court  that  naid be  and 

be  is  hereby  fined  the  sum  of  — —  dollars  [»io<  exceeding  fifty  dollars],  and 
that  he  pay  the  costs  of  these  proceedings  in  attachment  against  him, 
taxed  at dollars. 

[Form  292.    §§  5252.  5254;  Snp.,  p.  344,  2  52r.6  1 

In  the  .Matter  of .  ) 

In  Proceedings  for  Contempt.    J 

The  said ,  being  in  attendance   in   court  iis  a  witness  under  a  »ub- 

posna  duly  served  upon  him,  and  without  having  demanded   his  fees  as 

such  witness  [ar,  bis  fees,  to  wit,  the  sum  of dollars,  having  ))een  duly 

londere<l  to  nim]  in  the  case  of  John  Doe  against  John  Smith  et  als., 

No.  ,  pending  in   this  court,  did,  after  being  lawfully  ordered   by  the 

court,  refuse  to  b»i  sworn  :n  a  witness  in  said  o»use,  or  to  give  testimony 
as  a  witness  therein  [-^r,  after  being  duly  sworn  as  a  witness,  was  "asked 
upon  his  e.xamination  in  chief,  or  Ufton  his  cross-examination,  the  follow- 
ing question,  to  wit.  which  said then  and  there,  being  lawfully  ordered 
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by  the  court  to  answer,  refused  and  persisted  in  refusing  to  answer— 
here  state  the  question]. 

Whereupon  the  court  doth  find  said guilty  of  contempt  of  court; 

and  doth  order  and  adjudge  that  he  be  committed  to  and  imprisoned  in 
the  county  jail  until  he  subtaiits  to  be  sworn  [or,  testifies]  in  said  cause; 

and  that  he  pay  a  fine  of dollars  [not  exceeding  fifty  nor  less  than  five 

dollars]]  and  that  he  pay  the  costs  of  these  '•oceedings  for  contempt 
against  him,  taxed  at  • dollars. 

Order  of  Commitment. 

,[Form  293.    §  5256.] 

The  State  of  Ohio, County,  ss. 

To  the  Sheriff  of  said  County,  Greeting : 

You  are  hereby  commanded  to  commit to  the  jail  of  said  county 

for  contempt  of  the  Court  of  Common  Ple3,s.  within  and  for  said  county, 
for  refusing,  after  being  lawfully  ordered  by  the  court,  to  be  sworn  as  a 
witness  in  the  case  of  John  Doe  against  John  Smith  etals..  No. ,  pend- 
ing in  said  court  £or,  for  refusing,  when  lawfully  ordered  by  the  court  so 
to  do,  to  answer  the  following  question  asked  him  as  such  witness  in  said 
cause,  to  wit:  here  Mate  the  question],  and  to  imprison  him  in  said  jaii  until 
he  shall  submit  to  be  sworn  [or,  testify]  as  a  witness  in  said  cause,  in 
obedience  to  the  order  of  said  court  herein. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the  seal 
of  said  court,  this day  of ,  a.  d.  18 — . 

[seat,  of  court.]  ,  Clerk. 

^ote. — The  witness  is  liable,  in  such  case,  for  the  damages  the  party  may  sustain 
by  reason  of  the  deprivation  of  his  testimony,  But  the  party  suing  the  witness 
must  establish  the  fact  that  he  had  a  valid  cause  of  action;  that  such  witness' 
testimony  was'material,  and  that  it  failed  for  want  of  such  evidence.  This  need 
not  be  proved  conclusively,  but  only  reasonably  to  the  satisfaction  of  the  jury. 

Officer's  Return  of  Order  of  Commitment. 
[Form  294.    §  5256.] 

Received  the  within  order  on   the day  of ,  a.   i.\   18 — ,  at  

o'clock  —  M.,  and  I  have  executed  the  same  by  committing  said  to 

the  jail  of  said county,  and  delivering  a  copy  of  said  order  to  the 

jailer.  ,  Sheriff. 

HOW   JURY   SUMMONED   AND   IMPANELED. 

Crnnman  Pleas  Court  to  determine  number  of  persons  to  be  selected.  Sec, 
5162.  {Sup.,  p.  333.)  The  Common  Pleas  Court  of  each  county  shall, 
at  the  first  term  thereof  in  each  year,  determine  the  number  of  per- 
sons necessary  to  be  selected  in  each  county,  annually,  to  serve  as 
grand  and  petit  jurors  in  the  several  courts  of  such  county,  in  which 
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juries  may  l)e  required,  and  cause  a  memorandum  thereof  to  Im?  en- 
tered on  the  journal;  such  order,  if  not  maile  ut  that  term,  may  be 
made  ut  any  other  time,  and  amended  from  time  to  time  at  the  dis- 
cretion of  the  Court,  and,  until  it  is  made,  the  number  of  persons  to 
be  selected  for  jurors  in  each  county  shall  be  as  theretofore  deter- 
mined ;  but  if  there  has  been  no  such  determination,  the  number  shall 
be  one  humlred  and  thirty,  until  otherwise  ordered, 

Jlow  to  be  apix)rlioju'd  tJirougliout  the  county.  Sec.  5163.  The  clerk  of 
the  Court  of  Common  Pleas  of  each  county  shall,  on  the  first  Mou- 
<lay  of  September,  annually,  app)rtiou  the  number  of  jurors  de- 
termined as  aforesaid  aiuong  the  several  townships,  and  the  wards  of 
municipal  cor|Xirations,  in  his  county,  according  t^  the  number  of 
male  inhabitants  therein  of  twenty-one  years  of  age,  and  shall  make, 
in  writing,  a  statement  of  the  numl)er  of  jurors  so  apjxjrtioned  to  each 
township  and  ward,  and  forthwith  deliver  the  same  to  the  sheriff,  who, 
at  the  time  of  giving  public  notice  of  the  general  fall  election,  shall 
insert  a  clause  in  his  notification  giving  the  trustees  of  the  several 
ttwnships,  and  the  councilmen  of  the  several  wards,  notice  of  the 
number  of  persons  to  be  returned  for  junjrs  therefrom,  res|)ectively. 

Note.^hs  to  such  notice  by  the  sheriff,  gee  section  2977. 

Dutieg  oftrutiee*  and  eduneilmen  in  adecting  juron.  Sec.  5164.  {Sup. ,  p. 
333.)  The  trusteed  ot  each  township,  and  the  councilmen  of  each 
ward,  shall,  on  the  day  of  the  regular  state  election,  annually,  select 
ofgood,judiciousj)ers<ius,  having  thequalificationsof  an  elector,  uAoAa we 
not  terved  m  aregular  juror  in  any  vourtof  record  in  the  county  during  the  two 
years  laet  past,  and  not  exempt  by  law  from  serving  as  jurors,  the  number 
of  |)ersons  designated  in  the  notice  to  be  returned  for  jurors  therefrom ; 
btU  no  trwftee  or  councilman  so  acting  shall  be  ptacetl  upon  the  lid  to  serve  aa 
a  juror;  and  shall  make  a  list  thereof,  and  delivei  the  same  to  the 
judge  of  election,  who  returns  to  the  clerk  of  the  court  the  poll-books 
of  election,  and  said  judge  of  election  siiull  deliver  the  list  to  the  clerk 
at  the  time  he  returns  the  poll-book;  and,  in  selecting  the  jurors,  if  any 
pers(m  shall,  by  request  or  suggestion,  attempt  to  infiuence  said  offi- 
cer, or  any  of  them,  to  select  or  not  select  himself,  or  any  other  per- 
son or  persons  as  aforesaid,  ho  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  before  any  court  of  competent  jurisdiction, 
shall  be  fined  in  any  sum  not  exceeding  fifty  dollars,  or  imprisoned  in 
the  coi^nty  jail  not.  more  than  ten  days,  or  both,  at  the  discretion  of  the 
court.  % 

Note. — This  Rmcndalnry  section  wm  pnssed  April  20,  188o,  and  if  juror* 
*bould  l/e  returned  in  %-iolatioD  of  the  pruvitiuns  in  italics,  and  any  tuch  com- 
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po?e  the  panel,  it  may  amount  to  sufficient  cause  of  challenge  to  the  array  ;  "but 
this  has  not  been,  a*  yet,  judicially  determined. 

As  to  what  is  not  sufficient  ground  for  such  challenge  to  the  array,  see 
Forsythe  v.  State,  6  O.  19.     §  5163. 

(a)  Jurors  must  have  the  qualification  of  electors,  and  if  one  not 
having  such  qualification  is  returned  on  the  panel,  without  the 
knowledge  of  a  party  or  his  counsel,  and  after  the  exercise  of  reason- 
able diligence  to  ascertain  the  fact,  it  is  a  sufficient  ground  to  set  aside 
the  verdict.  Haywood  v.  Calhoun,  2  O.  S.  164 ;  Eastman  v.  Wright,  4 
O.  S.  156 ;  Parks  v.  State,  4  O.  S.  234 ;  Kenrich  v.  Peppard,  28  O.  S. 
333 ;    Watts  v.  Euth,  30  O.  S.  32  ;  McGiU  v.  State,  34  O.  S.  228. 

Clerk  to  give  notice  when  lists  are  not  returned.  Sec.  5162.  If  the 
trustees  of  any  township,  or  the  councilmen  of  any  ward,  fail  to  re- 
turn the  names  of  jurors  as  herein  required,  to  the  clerk  of  the  court, 
the  clerk  shall,  on  ascertaining  the  fact,  immediately  notify  the 
trustees  or  councilmen  of  the  failure,  and  they  shall  thereupon  meet, 
and  select  and  return  to  the  clerk,  without  delay,  the  requisite  num- 
ber of  names  as  aforesaid ;  and  the  names  sn  returned  shall  be  placed 
in  the  box  as  if  returned  with  the  poll-books. 

How  axlditional  jurors  selected.  Sec.  5166.  (*!5'?tp.,  p.  334.)  If  all  the 
names  of  jurors  to  be  drawn  from  the  box,  or  the  names  of  a  sufficient 
number  of  jurors  for  the  transaction  of  the  business  of  the  court  for 
the  unexpired  portion  of  the  year,  be  not  left  in  the  box,  the  judge  of 
the  Court  of  Common  Pleas  of  the  county  may,  during  term  time,  or 
in  vacation,  order  such  number  of  jurors  as  he  may  consider  necessary 
to  be  apportioned  among  the  several  townships  and  wards  in  the 
county,  as  provided  by  section  5163. 

The  clerk,  after  making  such  apportionment,  shall  cause  a  statement 
in  writing  of  the  number  of  jurors  required  of  each  township  and 
ward,  to  be  forthwith  delivered  to  the  sheriff  of  the  county,  who  shall 
forthwith  serve  the  same  upon  the  trustees  and  councilmen,  and  re- 
turn it,  as  a  summons  is  served  and  returned,  and  the  trustees  of  the 
several  townships  and  the  councilmen  of  the  several  wards  shall  ini  m- 
diately  on  receipt  of  the  statement  proceed  to  select  good,  judicious 
persons,  having  the  qualifications  of  an  elector,  agreeable  to  section 
5164  of  this  chapter  (tit.  1,  div.  3,  ch.  2),  to  the  number  required  of 
their  respective  townships  and  wards,  and  transmit  a  list  of  the  pw- 
sons  so  selected  to  the  clerk  of  the  court. 
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Order  for  Additional  Jurors  and  Apportionino  the  Same. 

[Form  295.    §  5166;  Sup.,  p.  334.] 

It  appearing  to  the  court,  at  this  term  [or,  to ,  judge  of  the  Court  of 

Coiamon  Pleas  of County,  in  vacation],  that  all  the  nam<-s  of  jurors 

have  b<-en  draij^n  from  the  box  [^ur,  that  the  names  of  a  sufficient  number 
of  jurors  for  the  transaction  of  the  business  of  the  court  for  the  unex- 
pire<l  portion  of  the  year,  are  not  left  in  the  box],  it  is  therefore  or<lered 
by  the  court  ["r,  by  said  Judge  in  vacation]  that jurors  be  appor- 
tioned amoi.g  the  several  townships  and  wanls  in  said  county  of ,  as 

provided  in  section  51t"'3  of  the  Revised  Statutes,  and  that  the  clerk,  after 
making  such  apportionment,  cause  a  statement  in  writing  of  the  number 
of  jurors  retiuir«*<l  of  each  township  and  ward  to  be  forthwith  delivered  to 
the  sheriff  of  suid  county,  who  shall  forthwith  serve  the  same  upon  such 
trustees  and  councilmen,  and  return  the  same  a.s  a  summons  is  served 
and  returned,  such  trustees  and  councilmen  to  be  governed  in  their  said 
selections  by  the  provisions  df  section  .0164  of  the  Revised  Statutes. 

Apportionment  of  jurors  to  the  several  townships  and  wards  in  said 
county,  under  foregoing  order :  [  /lere  give  a  list  of  townships  and  wards  in  the 
county,  and  the  number  apportioned  to  each.']  ,  Clerk. 

[Form  296.    g  5166;  iS:«p.,p.  334] 

The  State  of  Ohio, County,  ss. 

To  the  SheriflF  of  said County,  Greeting: 

You  are  hereby  notifie<l  to  serve  and  make  return  thereof,  forthwith, 
in  the  sam:'  -naniier  as  a  summons,  the  following  order  for,  and  apportion- 
ment of,  jurors  upon  the  trustees  of  said  townships  and  said  wards,  in 
said  county,  to  wit :  \_Htrre  copy  order  and  apportionment.] 

Witness  my  hand  and  the  seal  o{,  said  Court  of  Common  Pleas,  this 
— —  day  of,  etc.  ,  Clerk. 

[SBAL   <.r   COURT.] 

Juror*,  how  drawn.  Sec.  5167.  {Sup.,  p.  334.)  The  clerk  of  the  court 
shall,  within /t«  clays  from  the  receipt  of  the  list,  write  the  names  of 
each  person  fo  selected,  uprm  a  separate  piece  of  paper,  which  he  shall 
put  into  a  box,  to  be  provided  by  him  at  tlie  expense  of  the  county, 
and  securely  kept  fur  the  purpose,  and  shall,  at  the  clerk's  ofilce,  be- 
tweeikthe  hours  of  ten  o'clock  forenoon  and  twdve  o'clock  noon,  on  the 
fourth  Monday  previous  to  the  sitting  of  the  Court  «>f  Common  Pleas, 
in  the  prestMxre  of  the  sheriff,  by  whom  the  Iwx  shall  l)e  shaken  before 
the  drawing  is  made,  so  as  tf)  mix  the  ballots  on  which  the  names  are 
written,  and  in  presence  of  any  other  citizens  wiio  may  choose  to 
attend,' proceed  to  draw  ticrnty-aeven  bcllois,  a^d  such  additi'urnl  num- 
ber of  ballots,  if  any,  not  exceeding  einht,  as  che  judge  of  the  Court  of 
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Common  Pleas  in  vacation  or  term  time  may  direct,  but  if  any  ballot 
so  drawn  shall  bear  the  name  of  a  person  who  at  the  time  of  such 
drawing  is  known  by  the  clerk  to  be  deceased  or  to  have  become  a 
non-resident  of  the  county,  every  such  ballot  shall  be  destroyed  and 
the  same  shall  not  be  counted,  and  the  clerk  shall  continue  such  draw- 
ing until  he  shall  have  drawn  the  required  number  of  ballots,  exclusive 
of  those  destroyed  as  aforesaid,  the  persons  named  on  the  first ^i/teen' 
of  which  shall  be  summoned  as  grand  jurors,  and  those  named  on  the 
remainder  shall  be  summoned  as  petit  jurors,  the  first  twelve  of  whom 
shall  constitute  the  regular  petit  jury,  and  in  ease  of  challenge,  in- 
ability to  serve,  or  other  cause,  it  becomes  necessary  to  fill  the  panel, 
the  whole  of  the  number  of  persons  so  summoned  as  petit  jurors  shall 
be  first  exhausted  before  resorting  to  other  means  to  fill  the  same ;  and 
the  clerk  shall  forthwith  issue  a  venire  to  the  sheriff",  commanding  him 
to  summon  the  persons  whose  names  are  so  drawn  to  attend  as  jurors, 
at  the  seat  of  justice  of  the  county,  on  the'  first  day  of  the  next  term 
of  the  Court  of  Common  Pleas,  holden  therein,  at  ten  o'clock  A.  M., 
unless  the  judge  of  the  Court  of  Common  Ple.as,  by  order  made  in  va- 
cation or  term  time,  direct  on  what  day  of  the  term  the  petit  jurors 
shall  appear,  whereupon  the  clerk  shall  issue  a  venire  accordingly. 

(a)  The  venire  for  the  grand  jury  and  the  venire  for  the  petit  jury 
must  be  separate  writs.     Forsythe  v.  State,  6  O.  19. 

Jurors  for  Circuit  Court  and  special  Common  Pleas  term.  Sec.  5168. 
(Sup.,  p.  334.)  The  clerk,  upon  the  receipt  of  an  order  of  the  judge 
of  the  Common  Pleas  Court,  shall  forthwith  between  the  same  hours, 
at  the  same  place,  and  in  the  same  presence,  draw  the  names  of  twelve 
persons  to  serve  as  petit  jurors,  or  twejity-seven  persons  to  serve  as  grand 
and  petit  jurors,  for  a  special  term  of  the  Common  Pleas  Court. 
Whenever  an  issue  of  fact,  which  the  law  requires  to  be  tried  by  a 
jury,  shall  be  joined  in  proceedings  in  the  Circuit  Court,  the  clerk  of 
the  Circuit  Court  shall,  at  the  instance  of  either  of  the  parties,  forth- 
with in  like  manner,  draw  the  names  of  twelve  persons  to  serve  as 
jurors  in  the  trial  of  such  cause;  and  issue  his  venire  for  the  appearance 
of  the  jurors  at  the  proper  time  and  place. 

Venire  for  Petit  Jurors. 

[Form  297.    §§  ^161,  5168;  Sup.,  p.  234.] 

The  State  of  Ohio, County,  ss. 

To  the  SheriflF  of  said County,  Greeting: 

You  are  hereby  commanded  to  summon  the  following  persons,  to  wit: 
[^here  name  the  persons  to  be  served  as  petit  jurors,  giving  the  places  of  residence 
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m»  nearlj/  as  mag  be]  to  attend  as  jurors,  at  the  seat  of  justice  of  said  countj, 

on  the  ^—  iXtLj  of ,  k.  D.  18 —  [the  first  day  of  the  next  term  of  the 

Court  of  Common  Pl<>ns  to  be  holden  therein],  at  ten  (10)  o'clock  a.  m. 

Witness  my  band  and  the  seal  of  said  Court  of  Common  Pleas,  this 

day  of,  etc. 

[seal  or  cotmr.]  ,  Clerk. 

Service  and  rfturn  of  venire.  Sec.  5169.  If  the  ventre  be  issued  in 
vacatioD,  the  sherifF  shall  siimmou  the  persons  named  therein  at  least 
ten  days  before  the  sitting  uf  court,  and  if  it  be  issued  in  term 
he  shall  summon  them  forthwith ;  he  shall  indorse  ou  the  venire 
the  names  of  the  jurors,  and  the  time  and  manner  of  service,  and 
return  the  same  to  the  clerk  forthwith,  if  issued  in  term,  or  on  the 
first  day  uf  the  term,  if  issued  in  vacation  ;  and  service  may  be  made 
by  reading  the  venire  to  the  persons  named  therein,  or  by  leaving  at 
their  usual  place  of  abode  a  note  or  memorandum  substtintiftlly  as  fol- 
lows, to  wit:  I  am  commandefl  to  summon  you, ,  to  appear  before 

the [insfrl  the  name  of  the  court'],  to  be  holden   in  ,  on  the 

day  cif ,  A,  D. ,  at  ten  o'clock  a.  m.,  to  serve  as  a  grand 

or  petit  juror,  as  the  case  may  be. 

(c)  Return  that  the  juror  "can  not  be  found  in  the  county"  is 
sufficient.     Davii  v.  Slate,  25  O.  8.  369. 

Hames  of  jurors  not  served  to  be  returned  to  the  box.  Sec.  5170.  (Sup., 
p.  335.)  If  any  person  selected  as  a  grand  or  petit  jumr,  as  aforesaid, 
be  not  summoned,  or  if  summoned,  be  excused  from  serving  at  the 
term  to  which  he  is  summoned,  his  name,  unless  he  is  exempt  from 
serving  ns  a  juror  by  law,  shall  be  returned  to  the  box,  unless  other- 
wise ordered  by  the  court,  and  shall  remain  there  until  drawn  out  at 
some  subsequent  drawing ;  and  when  his  name  b  again  drawn  he  shall 
serve,  unless  disabled  or  excused. 

(a)  Attendance  or  non-attendance  of  jurors,  before  they  are  im> 
paneled,  the  punishment  of  them  for  non-attendance,  and  their  di»- 
charge  from  attendance  on  grounds  of  personal  excuse,  are  matters 
between  the  court  and  the  jurors,  and  with  which  the  parties  can  not, 
of  right,  interfere.     Bond  v.  Stale,  23  O.  8.  349,  355. 

When  talesmen  to  be  summoned.     Sec.  5171.     If,  by  reason  of  chal- 
lenge, or  for  other  cause,  there  be  not  present  a  sufficient  number  of 
jurors,  summoned  as  aforesaid,  to  make  up  the  panel,  whether  of  the 
grand  oi'  petit  jury,  or  if  the  array  be  challenged  and  set  aside,  the 
31 
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sheriff  shall  summon  a  sufficient  number  of  talesmen  to  make  iip  the 
deficiency,  or,  if  there  be  such  deficiency  in  the  grand  jury,  the  court 
may  issue  a  special  venire  to  the  sheriff  commanding  him  to  summon 
the  persons  therein  named  to  attend  forthwith  as  grand  jurors;  and 
at  the  close  cf  each  term  of  the  court,  all  persons  who  have  served  on 
either  jury  for  such  term,  together  with  those  who  are  fouiid  perma- 
nently disabled,  disqualified,  or  not  liable  to  serve,  shall  be  dis- 
charged. 

When  special  venire  may  issue.  Sec.  5172.  (Sup.,  p.  335.)  When  the 
CQurt,  or  a  judge  thereof,  deems  it  necessary  to  have  two  petit  juries, 
or  when  from  any  cause  it  becomes  necessary  to  have  a  new  petit  jury,  or 
a  member  or  members  to  fill  up  the  regular  panel  for  the  term,  the  court, 
or  a  judge  thereof,  may  order  the  names  of  the  number  of  jurors  re- 
quired for  the  new  petit  jury;  or,  in  case  he  deems  it  necessary  to  fill 
up  the  regular  panel,  he  may  order  not  exceeding  double  the  num- 
ber of  names  of  jurors  required  therefor  to  be  drawn  from  the  box  by 
the  clerk,  as  in  other  cases;  and  a  venire  issued  to  summons  them  to 
appear  as  may  be  directed  by  the  court,  or  a  judge  thereof. 

Order  for  Special  Venire  for  Jurors. 

[Form  298.    §  5172;  Sup.,  p.  335.] 

The  court  [^or, ,  a  judge  of  said  court]  deeming  it  necessary  to  have 

.,wo  petit  juries  during  the terra,  a.  d.  18 — ,  of  this  court  [or,  finding 

it  necessary  to  have  a  new  petit  jury ;  or,  a  member  or  members  to  fill  up 

the  reguhu"  panel  for  the  present  term],  doth  order  that  names  bo 

drawn  from  the  box  by  the  clerk,  as  in  other  cases;  and  that  a  venire  be 
issued  to  summons  them  to  appear  forthwith  to  serve  in  this  court  as  such 
jurors. 

(a)  Under  the  statute  of  1831  (3  Curwen,  2359),  when  the  regular 
jury  had  been  discharged,  and  there  were  cases  undisposed  of,  the 
court  was  authorized  to  impanel  a  jury  of  by-standers,  the  words  "  or 
otherwise"  (of  which  ''from  any  cause"  seems  the  equivalent)  applying  in 
such  case.     Beed  v.  State,  15  O.  217. 

When  venire  for  talesmen  to  issue.  Sec.  5173.  When  it  is  necessary 
to  summon  talesmen,  the  court,  on  motion  of  either  party,  shall  se- 
lect them,  and  cause  to  be  issued  immediately  a  venire  for  as  many 
persons  having  the  qualifications  of  a  juror,  as,  in  the  opinion  of  the 
court,  may  be  necessary,  which  jurors  shall  be  required  to  appear 
forthwith,  or  at  such  time  as  may  be  fixed  by  the  court ;  but  no 


PREPARATION    POR    TRIAL   OP    A   CAUSE,    ETC.  483 

person  known  to  be  iu  or  about  the  court-house  shall  bo  selected, 
without  the  consent  of  both  parties. 

(n)  Under  the  act  of  1849  (47  v.  34),  where  only  five  of  the  regu- 
lar panel  appeared,  it  was  the  duty  of  the  court,  on  motion  of  a  party, 
to  select  the  jMjrsons,  as  well  as  fix  the  number,  to  be  set  f  )rth  in  the 
venire.  Dayton  v.  State,  19  0.  S.  584.  And  if  one  writ  failed  to  so- 
ciirc  the  requisite  jurors,  other  writs,  if  applied  for,  were  required  to 
be  issued.     Pafsenger  JR.  Co.  v.  Youtig,  21  O.  S.  518. 

Special  venire  when  dieriff  is  a  party.  Sec.  5174.  When  the  sheriff 
is  interested  in  a  cause  iu  any  court  of  reconl,  the  party  in  interest | 
opposed  to  that  of  the  sheriff  may  apply  to  the  court  fi>r  a  special 
venire,  which,  upon  such  application,  the  court  shall  direct  to  bo  issued 
to  the  coroner  of  the  county,  commanding  him  to  summon  n  jury, 
having  the  qualifications  hereinbefore  prescribed,  to  try  sucJi  cause;  and 
when  both  the  sheriff  and  coroner  arc  so  interesicd,  or  in  case  of  the 
death,  resignation,  or  absence  from  the  county  of  both  slieriff  and 
coroner,  then,  in  either  of  such  cases,  tiie  process  may  be  directed  to 
such  discreet,  disinterested  person  as  the  court  may  name,  and  the 
service  and  return  of  such  person  shall  be  valid  to  all  intents  and 
purposes. 

[Form  299.    §5174] 

John  Doe,  Plaintiff.  | 

No. — .]        vs.  >  Application  for  Special  Venire  for  Jurors. 

John  Smith  etals.,  Defendants.  ) 

And  now  comes  tlie  said  plaintiff  and  applies  to  the  court  for  a  special 
venire  to  be  issue<l  to  the  coroner  of  said  county,  commanding  him  to 
summon  a  jury  of  legally  qualifieil  persons,  to  try  (his  cause,  for  the  reason 
that  the  sheriff  is  interested  therein,  he  being  [u  party  defendant]. 

EowABD  Coke,  Attorney  for  Plaintiff. 

[ForaSQO.    2§  5174,  5104] 

John  Doe  | 

No.  — .]  vi.  >  Order  for  Special  Venire  for  Jurors  to  Coroner. 

John  .Smith  et  nis.  j 

It  being  found  by  the  court  that  the  facts  stated  in  the  plaintiff's  appU« 
cation  Gled  herein  for  a  special  venire  to  try  this  cause  are  true,  it  is  or- 
dered by  the  court  that  a  special  venire  for  twelve  good  judicious  persons, 
residents  of  this  county,  and  possessing  the  qualificutions  of  electors 
therein,  and  who  have  not  served  as  regular  jurors  in  any  court  of  record 
in  said  county  during  the  two  years  last  past,  and  not  exempt  by  law 
from  serving  as  jurors,  issue  to  the  coroner  of  this  county,  commanding 
him  to' summons  such  persons  to  be  and  appear  at  the  court-house  in 
,  in  said  county,  before .  a  judge  of  said  court,  in  room  — > 
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forthwith  [or,  on  the day  of ,  at o'clock  —  m.],  to  serve  as 

jurors  in  this  cause. 

[Form  301.    §§5174,5164.] 

The  State  of  Ohio, County,  ss. 

To  the  Coroner  of  said County,  Greeting: 

You  are  hereby  commanded  to  serve,  and  make  return  thereof,  forth- 
with, twelve  good,  judicious  persons,  residents  of  said  county,  each  having 
the  qualifications  of  an  elector,  and  who  has  not  served  as  a  regular  juror 
in  any  court  of  record  in  said  county  during  the  two  years  last  past,  and 
is  not  exempt  by  law  from  serving  as  a  juror,  to  serve  as  jurors  in  the 
trial  of  the  case  of  John  Doe  against  John  Smith  et  als.,  being  cause  No. 
,  pending  in  the  Court  of  Common  Pleas  of  said  county,  at  the  court- 
house, in ,  in  said  county  [e^c],  forthwith  [^or,  at  the  time  specified  in  the 

order  of  the  court^. 

Given  under  my  hand  and  the  seal  of  said  court,  this day  of , 

etc. 

[sE.\L  OF  cocuT.]  ,  Clerk. 

When  challenge  to  array  of  jury  may  be  TTUide.  Sec.  5175.  (^Sup.,  p. 
335.)  A  challeuge  to  the  array  may  be  made  and  the  whole  array  set 
aside  by  the  court,  when  the  jury,  grand  or  petit,  was  not  selected, 
drawn  or  summoned,  or  when  the  officer  who  executed  the  venire  did 
not  proceed  as  prescribed  by  law.  But  no  challenge  to  the  array  shall 
be  made  or  the  whole  array  set  aside  by  the  court,  by  reason  of  the 
misnomer  of  a  juror  or  jurors;  but  on  challenge,  a  juror  or  jurors  may 
be  set  aside  by  reason  of  a  misnomer  in  his  or  their  names;  but  such 
challeuge  shall  only  be  made  before  the  jury  is  impaneled  and  sworn, 
and  no  indictment  shall  be  quashed  or  veriict  set  aside  for  any  such 
irreg-ilarity  or  misnomer  if  the  jurors  who  formed  the  same  possessed 
the  requisite  qualifications  to  act  as  jurors. 

Note. — It  is  advisable  to  make  the  challenge  to  the  array  in  writing,  speci^^. 
ing  the  grounds  of  challenge,  and  file  the  same.  If  overruled  or  sustained  the 
party  aggrieved  thereby  should  take  a  bill  of  exceptions  embodying  all  the 
testimony,  or  the  facts  as  agreed  upon  or  found  by  the  court;  and  rulings 
upon  all  challenges  should  be  taken  advantage  of  by  the  party  affected,  by  bill 
of  exceptions. 

(a)  Objection  to  the  array,  under  the  act  of  1831,  for  the  reason 
that  the  law,  in  minor  particulars,  had  not  been  complied  with,  or  that 
the  apportionment  of  jurors  by  the  chrk  was  inaccurate,  or  that  the 
clerk  had  not  made  a  written  statement  of  his  doings  and  delivered  it 
to  the  sheriff,  or  that  the  apportionment  had  not  been  made  on  the 
first  of  September,  even  if  fatal  at  any  time,  would  not  be  received 
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after  challenge  for  cause.    Forsythe  v.  State,  6  O.  19 ;  McHugh  v.  State, 
42  O.  S.  154. 

Juron — Causes  of  jyriiicipal  challenges.  Sec.  5176  (83  v.  106).  The 
following  shall  he  good  cause  for  challenge  to  any  person  called  as  a 
jun»r  for  the  trial  of  any  cause  : 

1.  That  he  has  been  convicted  of  a  crime,  which,  by  law,  renders 
i>im  disqualified  to  serve  on  a  jury. 

2.  Tluit  he  has  an  interest  in  the  cause. 

.'J.  That  he  has  au  action  pending  between  him  and  either  party. 

4.  That  he  has  formerly  been  a  juror  in  the  same  cause. 

5.  That  he  is  the  employer,  employe,  counselor,  agent,  steward,  or 
attorney  of  either  party. 

6.  That  he  is  subpoenaed  in  good  faith  in  the  cause  a.s  a  witness. 

7.  That  he  is  akiu  by  consanguinity  or  affinity  within  the  fourth  de- 
gree to  either  party,  or  to  hi.s  attorney. 

8.  That  he  is  a  party  to  another  action  then  pending  in  any  court, 
in  which  any  attorney  in  the  cause  then  on  trial  is  au  attorney,  either 
for  or  against  him. 

9.  TImt  he,  not  being  a  regtilar  juror  of  the  term,  has  served  once 
already  as  a  talesman  in  the  trial  of  any  cause,  in  any  court  of  record 
in  the  county  within  the  preceding  twelve  months;  and  in  either  of 
said  cases  the  same  shall  be  considered  as  a  ])rincipal  challenge,  and 
the  validity  thereof  tried  by  the  court.     (April  30,  1886.) 

Note. — Service  m  a  tales  juror  in  any  court  of  record  in  the  county  within 
the  preceding  twelve  months  is  a  ground  for  challenge  of  a  ialt-t  juror;  service 
as  a  regular  juror  within  two  years  previous  to  bein;  impaneled  as  a  regular 
juror  would  seem  to  be  ground  of  challenge  under  the  present  section  6164. 

(o)  The  right  to  challenge  peremptorily  may  be  reserved  until  after 
challenges  for  cause  are  exhausted.  Hooker  v.  ^ate,  4  O.  348.  But 
the  court  may  require  the  peremptory  challenge  to  be  exercise*!,  after 
challenges  for  cause  are  exhausted  to  each  juror  as  called.  Sehuffin  v. 
State,  20  O.  233. 

Under  the  act  of  1859  (4  Curwen,  3180),  corresponding  with  the 
ninth  clause  of  this  section,  if  the  (icrson  called  had  already  served  as 
a  tides  juror  at  the  same  term,  so  far  as  to  have  been  sworn  and  heard 
the  evidence,  lie  was  within  the  enumerate<i  causes  for  challenge,  al- 
though the  case  vi»s  compromised  and  (he  jury  discharged.  Famxdener 
V.  Anderson,  15  O.  S.  473. 

If  the  court  erroneously  overrule  a  challenge  for  cause,  but  the 
juror  is  afterward  challenged  peremptorily,  the  error  is  not  material, 
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if  it  appear  that  an  acceptable  jury  was  impaneled  before  the  party 
who  challenged  for  cause  exhausted  his  right  to  peremptory  challenges. 
Mimms  V.  State,  16  O.  S.  221 ;  Erwin  v.  State,  29  O.  S.  186. 

Unless  diligence  be  exercised  to  ascertain  the  facts,  the  objections 
to  the  juror  are  waived.  Haywsbrd  v.  Calhoun,  2  O.  S.  161;  Eastman 
V.  Wright,  4  O.  S.  156 ;  Kenrick  v.  Eeppard,  23  O.  S.  333 ;  Watts  v. 
Ruth,  30  O.  S.  32;  McGiU  v.  State,  34  O.  S.  228. 

Oudlenge  for  favor,  and  peremptory.  Sec.  5177.  Any  petit  juror  may 
l)e  challenged  also  on  suspicion  of  prejudice  against,  or  partiality  for, 
either  party,  or  for  want  of  a  competent  knowledge  of  the  English  lan- 
guage, or  for  any  other  cause  that  may  render  him  at  the  time  an  un- 
suitable juror,  and  the  validity  of  such  challenge  shall  be  determined 
by  the  court ;  and  each  party, may  peremptorily  challenge  two  jurors. 

Note. — The  right  of  challenge  for  cause  is  unlimited.  As  to  peremptory  chal- 
lenges, the  parties  have  not  the  right  to  select  the  jury,  but  only  the  right  to 
object  to  two  each  without  assigning  any  reason.  The  party  holding  the  affirm- 
ative of  the  issue  to  be  tried  exercises  the  right  of  peremptory  challenge  first> 
and  when  the  panel  is  full,  his  adversary  may  so  challenge.  If  ho  waive  it 
then,  he  has  but  a  single  other  challenge ;  if  ho  challenge,  when  the  panel  is 
again  filled,  the  first  challenger  may  again  exercise  or  waive  his  right,  and  when 
the  panel  is  full,  his  adversary  may  ciiallenge,  or  waive;  and  the  panel  being 
then  filled,  the  peremptory  challenges  of  both  will  have  been  exhausted.  Of 
course  every  juror  called  may  bo  challenged  for  cause. 

(a)  Where  a  party  to  an  action  challenges  a  juror  on  suspicion  of 
partiality  for  the  opposite  party,  the  validity  of  such  challege  must  be 
determined  by  the  sound  discretion  of  the  court;  and  where  such  chal- 
lenge is  sustained,  the  judgment  rendered  in  the  case  will  not,  for  that 
reason,  be  reversed,  unless  the  abuse  of  such  discretion  is  clearly  shown. 
Serviss  v.  StockstiU,  30  O.  S.  418. 

On  the  trial  of  tlie  validity  of  a  challenge  alleged  against  a  juror, 
other  than  a  principal  cause  of  challenge,  a  sound  discretion  is  vested 
in  the  court.     Dewy.  McDivltt,  31  O.  S.  139. 

If  a  juror  has  formed  or  exprtssed  an  opinion  in  relation  to  a  portion 
of  the  facts  embraced  in  the  issue,  but  not  upon  the  whole  issue,  and 
otherwise  stands  indifferent  between  the  parties,  the  allowance  or  re- 
fusal of  the  challenge  is  wi^in  the  discretion  of  the  court.     lb. 

Penalties  against  jurors  for  neglect,  etc.  Sec.  5178.  A  person  sum- 
moned as  a  juror,  who,  without  reasonable  and  lawful  cause,  to  be 
judged  of  by  the  court,  refuses  to  serve,  shall  be  fined  in  any  sum  not 
exceeding  thirty  dollars,  as  'for  a  contempt  of  court ;  a  juror,  after  being 
qualified,  who   refuses  or  neglects  to   obey  or  observe  any  order  or 
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injunction  of  the  court,  may  be  finetl  as  for  contempt,  in  any  sum,  in 
its  discntion,  not  exceeding  one  thousand  dollars;  and  any  fine  so 
aasesseil  may  be  collected  by  execution,  and  shall  be  paid  into  the 
county  treasury  and  disbursed  as  other  fines. 

To  serve  tJiree  toeeks  wUhin  tive  year.  Sec.  5179.  A  persfjn  who  serves 
as  a  jurur,  grand  or  petit,  or  both,  in  the  courts  ot  this  state,  for  three 
toedcg  in  any  year,  shall  be  exempt  from  further  service  as  a  juror 
during  the  balance  of  the  year;  but  nothing  herein  contained  shall 
entitle  a  juror  to  be  discharged  from  the  grand  jury  during  its  session, 
or  from  a  petit  jury  during  the  trial  of  a  cause. 

Ifoie. — This  feclion  merely  gires  such  ri^ht  of  exemption  to  n  juror  at  hit 
privile-jc.  It  gives  the  parties  no  ri^Lt  of  challenge,  if  the  juror  waives  the  ex- 
emption. 

Who  are  exempt  from  serving  on  juries.  Sec.  5180.  Public  officers, 
clergymcii  and  priests,  physicians,  attorneys  at  law,  memliers  of  the 
police  forco  or  firemen  employed  by  tlio  authority  of  a  municipal  cor- 
poration, acting  volunteer  members  of  companies  for  the  extinguish- 
ment of  fires,  org:\nized  under  and  subject  to  tlie  control  of  a  municipal 
corporation,  and  pers:>ns  who  serve  as  active  members  of  such  com- 
'  panics  for  five  consecutive  years,  shall  be  exempt  from  service  on  juries. 

(And  see  sections  3039, 3040,  Sup.,  p.  19G,  as  to  militia  exemptions.) 

(a)  A  statutory  provision  conferring  iu  express  terms  the  power  to 
excuse  is  not  indispensable.  Witiiout  it  the  court  would  have  the 
power  under  tiie  general  grant  of  jurisdiction  conferred  upon,  it.  A 
postmaster,  considering  the  nature  of  his  duties,  and  the  public  inter- 
est, is  en  titled  to  be  excused.     Stewart  v.  State,  1  O.  S.  GO,  68. 

But  the  provision  exempting  public  officers  and  others  from  service 
as  jurors  does  not  have  the  effect  to  disqualify  th^  person  so  exempted, 
but  merely  extends  to  him  a  privilege,  which  he  may  waive.  Olaa»- 
inger  v.  State,  24  O.  S.  206. 

Compensation — Penalties  against  officers.  8ec.  5181.  No  officer  shall  be 
allowed  compensation  for  services  under  this  chapter  (2)  other  than 
that  allowed  by  law ;  and  any  officer  named  in  this  chapter  who  refuses 
or  neglects  to  )>erform  any  duty  therein  required,  shall  be  fined  iu  any 
sum  not  exceeding  on«  hundred  dollars. 

Compensation  of  jurors.  Sec.  5182.  (Sup.,  p.  336.)  Elach  grand  and 
petit  juror  <lrawn  from  the  jury  Ik)x  pursuant  to  law,  and  each  juror 
selected  by  the  court,  pursuant  to  section  5173  of  this  chapter  (2),  and 
each  talesman  shall  be  allowed  tvoo  dollars  per  day,  for  each  day  ho 
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serves,  and  if  not  a  talesman,  five  cents  per  mile  from  his  place  of  resi- 
dence to  the  county  seat,  and  such  compensation  shall  be  certified  by 
the  clerk  of  the  court,  and  paid  by  the  county  treasurer  on  the  warrant 
of  the  county  auditor. 

(a)  Under  the  act  of  1876  (73  v.  134,  section  22),  jurors  are  to  be 
allowed  compensation  for  days  spent  in  whole  or  in  part  in  going  to  and 
returning  from  court,  and  for  days  of  attendance  during  the  term, 
whether  impaneled  or  not ;  but  the  clerk  is  not  authorized  to  certify 
that  the  jurors  are  entitled  to  compensation,  in  ndJitioa  to  such  days, 
for  days  as  to  which  they  were  discharged  and  not  in  attendance. 
iState  V.  Merry,  34  O.  S.  137.     (Fractions  of  days  count  as  full  days.) 

The  certificate  of  the  clerk  is  not  conclusive,  and  if  he  certifies  for 
days  in  excess  of  the  number  for  whicii  the  jurors  are  legally  entitled 
to  compensation,  the  auditor  may  refuse  to  issue  orders  on  tlie  county 
treasury  for  such  excess.     lb. 

Struck  jury,  how  and  when  demanded  and  selected.  Sec.  5185. 
{Sup.,  p.  336.)  Any  party  to  an  action  may  demand  a  struck  jury  for 
the  trial  of  an  issue  of  fact  therein  by  filing  a  precipe  with  the  clerk  ; . 
thereupon  the  clerk,  except  in  counties  containing  cities  having  at  the 
federal  census  of  1870,  or  which  may  hereafter  hav.e,  at  any  federal 
census  a  papulation  of  tiuo  hundred  thousand  or  more,  shall  proceed  to 
the  office  of  the  county  auditor  and  there  take  to  his  assistance  the 
county  auditor  and  recorder  in  the  selection  of  the  list  of  names  for  such 
jury,  which  three  oflacers  shall  select  from  the  qualified  electors  of  the 
county  the  names  of  forty  persons  impartial  between  the  parties,  and 
who  from  their  intelligence  and  sound  judgment  are  bslieved  to  bs  well 
qualified  to  try  the  cause  ;  the  auditor  shall  make  and  preserve  in  his 
office  a  list  of  names  so  selected;  and  the  clerk  without  delay  shall 
give  four  days'  notice  to  both  parties,  or  their  attorneys  of  record,  of 
the  tiuie  of  striking  the  jury,  and  to  furnish  to  each  at  the  same  time 
a  true  copy  of  such  list. 

In  Hamilton  County.  In  all  counties  containing  cities  having  at  the 
federal  census  of  1870,  or  wiiich  may  hereafter  have  at  any  federal 
census  a  population  of  two  hundred  thousand  or  more,  wlienevcr  a 
struck  jury  shall  have  so  as  aforesaid  been  demanded,  the  clerk  shall 
certify  the  same  to  the  jjreswim^  judge  of  the  court  in  which  said  cause 
is  pending;  and  said  presiding  judge  shall  thereupon  personally,  and 
without  suggestion  from  any  one,  perform  the  duty  of  selecting  the 
names  of  persons  for  such  jury,  in  lieu  of  the  clerk,  auditor,  and  re- 
corder ;  and  within  two  days  after  receiving  such  certificate  of  the 
clerk  notifying  him  of  such  demand  for  a  struck  jury,  said  presiding 
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judge  shall  certify  to  said  clerk  the  names  of  the  persons  so  selected  by 
Lini,  and  said  clerk  shall  thereup;n  proceed  to  give  the  same  notice 
and  copy  of  list  of  names  so  selected  as  hereinbefore  provided  in  all 
ca.ses  where  a  struck  jury  shall  have  been  demanded. 

Xote. — From  tins  goction,  it  is  obvious  thai  a  dcmiind  for  n  struck  jury  made 
at  tho  timu  tlio  cn$o  \»  cet  and  c-nllcd  for  trial  comes  too  Into.  It  slioulJ  bo  mudo 
n  sufficient  length  of  timo  bcforo  tlio  d.ny  fixed  for  the  trinl  to  permit  tlio  re- 
quired notices  to  bo  given  nnd  tho  Jun^rs  struck  and  summoned,  otborwiso  the 
ris;bl  will  bo  waived.     Sen  section  5188. 

As  to  nny  judi;o  in  Hamilton  county  exorcising  tho  same  aatbority  as  the 
president  judge,  see  section  4Co. 

(a)  The  right  to  a  struck  jury  may  be  waived  by  acts  of  the  parties. 
SuUon  V.  State,  9  O.  133 ;  Bond  v.  State,  23  O.  S.  349.  But  the  right, 
unless  waived,  is  absolute.  Whitehead  v.  State,  10  O.  S.  499.  And 
tho  fact  that  the  officer  making  up  the  jury  has  been  counsel  for  ono 
of  tlio  parties  (Z>ca.'/j^  v.  Hatclier,  13  O.  S.  115)  ;  or  that  he  had  formed 
nnd  expressed  an  opinion  as  to  the  mcrils  of  the  cause,  will  not  dis- 
qualify him.      Wehb  v.  State,  29  O.  S.  351. 

Neither  a  deputy  clerk  of  the  Common  Pleas  Court,  nor  a  deputy 
county  auditor,  has  any  power  to  act  in  selecting  the  names  of  persons 
for  a  St  ruckjury,  notwithstanding  the  provisionsof  sections  10  and  4949. 
That  duty  must  be  performed  by  the  clerk,  auditor,  and  recorder  ia  i)er- 
Bon.  It  i-s  a  power  vested  i)crsonally  iti  the  officer,  not  in  tho  office.  HuUa 
V.  State,  3.3  O.  S.  421.  A  demand  for  a  struck  jury  on  tho  day  set  for 
trial  is  prima  facie  a  waiver.     Bond  v.  Stale,  23  O.  S.  421. 

Striking  Vie  jury.  Sec,  5186.  At  the  time  designated,  the  clerk 
shall  attend  at  his  office  for  tho  purpose  of  striking  the  jury,  when 
tho  party  demanding  the  jur}^  or  his  agent  or  attorney,  shall  strike  off 
ono  name  from  the  list,  and  the  opjiosite  party,  his  agent  or  attorney, 
another,  and  so  on  alternately,  until  each  shall  have  struck  off  ivoelve', 
if  cither  party  fail  or  refuse  to  attend  or  strike,  in  person  or  otherwise, 
the  clerk  shall  strike  for  him  ;  when  fwYm/y/oMr  names  have  been  stricken 
off,  the  clerk  shall  make  a  fair  copy  of  the  remaining  sixteen  names,  cer- 
tify them  to  be  the  list  of  the  jurors  struck  for  the  trial  of  the  cause,  nnd 
deliver  the  same  to  the  s'.jeriff,  or  other  proper  officer,  together  with 
the  venire;  and  such  officer  shall  annex  tho  names  tiierein  coutaiaed  to 
tbo  venire^  and  summon  the  persons  named  as  commanded. 
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Certified  List  of  Struck  Jury. 

[Form  302.    §5I8G.] 

Common  Pleas  Court  of County,  Ohio. 

John  Doe 

No.  — .]     vs. 
.John  kSmith  et  als. 

The  State  of  Ohio, County,  ss. 

To  the  Sheriff  of  said  County: 

I  hereby  certify  that  the  following  is  the  correct  list  of  the  names  of  the 
persons  who  have  been  duly  struck  to  try  this  cause  as  jurors,  to  wit: 
[_Here  give  names  and  address.^ 

This day  of ,  a.  d.  18 — .  ,  Clerk. 

This  list  will  be  delivered  to  the  ofBcer  with  the  venire. 

How  jury  made  upon  the  trial.  Sec.  5187.  Upon  the  trial  of  the 
cause,  the  names  of  the  jurors  shall  be  called  as  they  stand  upon  the 
panel,  which  order  must  be  the  same  as  that  of  the  list  at  the  time 
of  striking  the  jury,  and  the  first  twelve  of  those  who  appear,  and  are 
not  cliallenged  for  cause,  or  sot  aside  by  the  court,  shall  be  the  jury, 
and  shall  be  sworn  as  such  ;  but  if  a  jury  be  not  made  from  such  six- 
teen jurors,  the  sheriff  shall,  under  the  direction  of  the  court,  fill  up 
the  panel  from  the  by-standers,  or,  on  motion  of  either  party,  the  court 
shall  select  the  persons  to  fill  the  panel,  and  issue  a  special  venire  there- 
for, returnable  forthwith. 

(a)  A  jury  composed  of  seven  of  the  sixteen  persons  selected  under 
the  provisions  of  the  act,  and  five  talesmen,  is  not  a  struck  jury  within 
the  meaning  of  the  act,  and  is  subject  to  peremptory  challenge  as  to 
%ny  o^  the.  panel.     Cleveland,  ets.,  H.  Co.  v.  Stxalej,  7  O.  S.  155. 

(When  the  jurors  are  not  a?f  those  selected  by  striking,  they  do  not 
compose  a  struck  jury,  and  the  right  of  peremptory  challenge  is  as 
complete  as  in  the  case  of  other  jurors.) 

But  under  the  clause  that  "  the  first  twelve  of  those  who  shall  ap- 
pear and  are  not  challenged  for  cause,  or  set  aside  by  the  court,  shall  be 
the  jury,  and  shall  be  sworn  to  try  said  issue,"  where  twelve  have 
passed  into  the  box  unchallenged  for  cause,  the  party  demanding  the 
struck  jury  has  no  right  of  peremptory  challenge.  (The  panel  so 
composed  is  not  subject  to  peremptory  challenge.) 

When  court  may  appoint  person  to  act  in  place  of  officer.  Sec.  5188. 
If  the  clerk,  auditor,  or  recorder,  is  interested  in  the  cause,  sick,  ab- 
sent from  the  county,  related  to  either  of  the  parties,  or  does  not  stand 
indifferent  between  them,  a  judge  entitled  to  hold  such  court  may,  in 
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term  timo  or  vacation,  app)int  s^mo  judiciou?,  disinterested  person  to 
take  tho  place  uf  the  officiT  so  disquuliBed,  in  selecting  and  striking 
the  jury,  and  to  do  and  perform  all  things  required  to  be  done  by  such 
officer  uhen  acting  in  that  behalf;  but  it  shall  not  be  necessary  to 
strike  such  jury  more  than  six  days  previous  to  the  sitting  of  the 
court  at  which  the  cause  is  to  bo  IricJ  ;  and  three  days*  service  of  the 
venire  sliall  be  sufficient.  See  HuUe  v.  State,  35  O.  S.  421,  and  note 
to  section  5185. 

Cod  of  struck  jury,  audits  coniinuanee.  Sec.  5189.  The  party  who 
requires  a  struck  jury  shall  pay  the  fees  for  slrikiug,  summoning,  im- 
paneling, and  qualifying  the  same,  and  one-half  of  all  the  fees  of  such 
jury ;  and  a  jury  struck  na  aforesaid  rany  be  continued  with  th'-  con- 
tinuance of  the  cause,  and  be  required  ti  appear  as  jurors  fo.  ihe  trial 
Uiereof  al  a  subsequent  term,  unless  tho  court  otherwise  order,  upon 
good  cause  shown. 

Sec.  5189a.  (Sup.,  p.  837.)  As  to  constitutionality  of  the  foUounng  sp<cial 
provisions,  and  where  their  conslihUionalit'j  is  affirmed,  see  McGill  v.  State, 
34  O.  S.  228. 

Jury  commissioners  in  Cuyahoga  and  Hamilton  counties.  The  county 
commissioners  of  each  county,  having  a  city  of  tlie  first  or  second 
grade  of  the  first  class,  shall  provide  and  place  in  tho  custody  of  tho 
clerk  of  such  county  a  wheel  so  constructed  and  arranged  tliat  by  turn- 
ingtiiesarae  the piccesofpaiHjrhoreiaaftcr mentioned  may  Ikj  thorougidy 
mixed,  and  that  the  nanics  upon  such  pieces  of  paper  can  not  be  read 
or  seen  until  withdrawn  from  such  wheel. 

How  appointed  in  Ilamilton  county.  Szc.  51895.  (Sup.,  p.  337.)  In  any 
county,  containing  a  city  of  the  first  grade  of  the  first  class,  before  the 
second  ^Monday  of  May,  of  each  year,  the  judges  of  the  Court  of  Com- 
mon Plea:?,  and  of  the  Superior  Court  in  joint  session,  shall  appoint 
Viree  electors  of  such  county,  no  one  of  whom  shall  be  an  attorney  at 
law,  to  be  commi;Jsioncrs  of  juries  for  said  county;  and  a  record  of 
such  appointments  shall  bo  made  upon  the  journal  of  each  of  said 
courts;  sai«l  commissioners  shall,  before  entering  ui>on  a  discharge  of 
their  duties,  appear  in  said  Court  of  Common  Pleas,  and  take  an  oath 
of  office  as  follows : 

"  I  do  solemnly  swear  (or,  affirm)  that  I  will  honestly  and  faithfully 
discharge  the  duties  of  commissioners  of  juries  without  fear  or  favor, 
ana  that  I  will  consent  to  the  selection  of  no  person  as  juror  whom 
I  have  been  solicited  to  name  ns  juror,  or  whom  I  believe  to  bo  unfit 
for  that  position,  or  likely  to  render  a  partial  verdict  in  aiiy  cause,  in 
whi6-h  he  may  bo  cilled  as  juror.  And  this  I  do  as  I  shall  answer  unto 
God"  (or,  "  and  this  I  do  under  tho  pains  and  penalties  of  i)erjury  "). 
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WnO    TO   ACT  AS  6Urn   COMBIISSIONEKS  in   CUYAHOGA    COUNTY,    AND 
TnEIR  DUTIES   IX   EACH   OF  SUCU   COUNTIES. 

On  the  second  Monday  in  May,  in  each  year,  such  commissioners, 
or  in  any  county  containing  a  city  of  the  second  grade  of  the  first 
class,  the  persons  then  respectively  holding  the  office  of  clerk  of  the 
Court  of  Common  Pleas,  county  treasurer,  and  county  auditor,  s-hall 
meet  in  the  office  of  t!ie  auditor  of  such  county,  at  ten  o'clock  in  the 
forenoon,  and  shall  there  select  such  number  of  judicious  and  discreet 
persons,  having  the  qualifications  of  electors,  as  the  court  may  direct, 
to  be  selected  as  nearlyas  may  be  from  the  several  wards  and  town- 
ships in  proportion  to  their  respective  population ;  but  no  person  shall 
be  so  selected  who  shall  not  bo,  in  the  judgment  of  all  said  commis- 
sioners, or  said  officers,  competent  in  every  respect  to  serve  as  a  juror; 
that  after  said  commissioners,  or  said  officers  shall  have  first  ascer- 
tained said  wheel  to  be  entirely  empty,  tiie  names  of  the  persons  so 
selected  as  aforesaid,  shall  be  written  by  the  coi:nty  clerk  on  separate 
pieces  of  paper,  which  shall  be  put  into  said  wheel,  and  securely  locked 
therein  in  the  presence  of  said  commissioners,  or  said  officers ;  and  said 
commissioners,  or  said  officers,  shall  also  at  the  same  time,  make  and 
sign  a  certificate  containing  all  of  said  names,  which  they  shall  certify 
to  be  the  names  of  the  persons  selected  at  the  time  and  place  aforesaid, 
to  serve  as  jurors  for  the  ensuing  year,  and  that  they  are  the  same 
names  as  these  placed  in  said  wheel,  which  said  certificate  shall  be  filed 
with  said  clerk.  Said  wheel  sliall  be  securely  locked  at  all  times,  ex- 
cept when,  by  order  of  court,  it  shall  be  necessary  to  put  names  into 
it,  or  to  draw  them  from  it  in  the  manner  herein  provided;  and  if  any 
person  shall  unlock,  or  open  said  wheel,  except  by  order  of  court,  he 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  on  conviction 
thereof,  be  fined  not  more  than  one  tJiousand  dollars,  nor  less  than  five 
hiuidred  dollars,  and  imprisoned  not  more  than  o»e  year  nor  less  than 
three  months.  If  either  of  the  commissioners,  or  the  officers  mentioned 
in  this  section  of  this  act,  shall  be  sick  or  absent  from  the  county,  any 
judge  of  the  Court  of  Common  Pleas  may  appoint  some  judicious  and 
disinterested  person  to  take  the  place  of  sucli  officer  in  making  the  se- 
lection herein  provided  for ;  whenever  it  shall  become  necessary,  said 
commissioners  or  said  officers  shall  meet  at  such  time  and  place  as  the 
Court  of  Common  Pleas  may  appoint,  and  shall  there  select  such  num- 
ber of  persons  as  the  said  court  may,  by  its  order,  direct,  and  the 
names  of  such  persons  shall  be  selected,  written  and  deposited  in  said 
wheel,  and  certified  to  as  hereinbefore  specified.  But  nothing  herein 
contained  shall  abridge  the  right  of  any  party  to  a  struck  jury,  as  pro- 
vided by  law. 
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[Form  303.    1 5189 ;  Sup.,  p.  337.] 
The  State  of  Ohio,  Hamilton  [or,  Cuyahoga]  County,  m. 

We,  tlie  undersigned  *  commissionera  of  juries,  having  been  duly  Ap- 
pointed and  qualified  according  to  law  *  ['/r,  the  clerk  of  the  Court 
of  Common  Pleas,  county  treasurer,  and  county  auditor,  of  said 
county]  liereby  certify  that,  beginning  on  the  second  Monday  in  May  in 
tho  year  A.  D.  18 — ,  at  ten  o'clock  a.  m.,  we  have  selected  nil  the  nbove 
named  |>ersons,  and  that  the  said  list  of  names  contains  all  the  names  so 
Kelected  by  us,  according  to  law,  to  serve  as  jurors  for  the  ensuing  year, 
in  the  courts  prescribed  by  law  ia  said  county. 

[Date.^  , )  Commis-sioners 

.  \  of 

, )  Juries. 

[or, ,  Clerk. 

,  County  Treasurer. 

,  County  Auditor.] 

Compenfati<mofc(mmistinner8  of  juries.  Sec.  51896  continued.  (Sup., 
p.  338.)  The  coujmissioners  of  juries  in  the  county  of  Huniilton,  shall 
receive  three  dollars  for  each  and  every  day  they  are  engaged  in  se- 
lecting jurors  under  the  provisions  of  said  section  5189a  out  of  the 
county  treasury  uix)n  the  order  of  the  county  auditor,  on  the  certificate 
of  three  of  the  judges  of  the  Court  of  Common  Pleas,  as  to  the  num- 
ber of  days  actually  thus  employed ;  provided  they  are  not  engaged 
more  than  two  toeeJcs  in  any  one  year. 

How  attempt  to  influenee  officers  punxalied.  Sec.  5189c.  (Sup.,  p.  338.) 
If  any  person  shall  attempt,  by  request,  hint,  or  suggesti«)n,  to  influ- 
ence said  officers,  or  any  of  them,  to  select  or  not  to  select  himself  or 
any  other  person  or  jiersons  as  aforesaid,  lie  shall  be  deamed  guilty  of 
a  misdemeanor,  and,  on  conviction  thereof  before  any  court  of  compe- 
tent jurisdiction,  iihall  be  fined  in  any  sum  not  exceeding  one  hundred 
dollars,  or  imprisoned  in  the  county  jail  not  more  than  twenty  dAja, 
or  both,  in  the  discretion  of  the  court. 

How  grand  and  petit  jurors  drawn  and  venire  issued.  Sec  5189(i. 
(Sup.,  p.  338.)  Whenever  tho  clerk  of  any  county  shall  be  directed 
by  the  order  of  any  court  of  reconl  therein,  or  any  judge  in  vacation, 
to  cause  any  number  of  persons  to  be  summoned  to  servo  as  grand  or 
petit  jurors  in  such  court,  he  shall  at  once,  in  the  presence  of  the 
sheriff  and  the  court,  or  a  judj^e  thereof,  proceed  to  turn  said  wheel 
until  said  pieces  of  paper  are  thoroughly  mixed,  and  shall  then  draw 
therefrom  tho  number  of  names  s[)ecified  in  such  order,  and  shall 
forthwith,  unless  otherwise  directed  by  said  court  or  judge,  issue  a 
ventre  facias  to  the  sberiflT,  commauding  him  to  summon  the  jurors 
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whose  names  were  so  drawn,  to  attend  as  jurors  at  the  time  and  place 
specified  in  said  order,  and  all  grand  and  petit  jurors  shall  be  impan- 
eled from  persons  sa  selected  and  summoned  as  aforesaid. 

How  jurors  to  be  summoned.  Sec.  5189e.  {Sup.,  p.  338.)  The  sher- 
iff receivi^ng  such  venire  faeias  shall  forthwith  summon  such  persons 
by  reading  the  same  in  their  presence,  or  by  leaving  at  their  usual 
place  of  abode  a  note  or  memorandum,  substantially  as  follows,  to  wit: 

"  I  am  commanded  to  summon  you, ,  to  appear  before  the  [^insert 

the  name  of  the  court],  to  be  holden  in ,  on  the day  of , 

A.  D. ,  at  ten  o'clock  a.  m.,  to  serve  as  a  juror ; "  and  sliall  indorse 

on  the  venire  faeias  the  names  of  the  jurors  and  the  time  when  sum- 
moned, and  return  the  same  to  the  clerk  of  said  court  on  the  first  day 
of  its  session. 

Causes  for  challenge  of  jurors.  Sec.  5189/.  (>Swj9.,  p.  338.)  If  there 
shall  be  impaneled  for  the  trial  of  any  case,  any  petit  juror  who  has 
been  convicted  of  any  crime,  which  by  law  renders  him  disqualified  to 
serve  on  a  jury,  or  who  has  an  interest  in  the  cause,  or  who  has  an 
action  depending  between  him  and  either  party,  or  who  has  formerly 
been  a  juror  in  the  same  cause,  or  who  is  either  party's  employer,  em- 
ploye, counselor,  agent,  steward,  or  attorney,  or  who  is  subpoenaed  in 
good  faith  in  the  cause  as  a  witness,  or,  who  is  akin  to  either  party,  or 
to  his  attorney,  or  who  is  a  party  to  another  action  then  pending  in 
any  court  in  which  any  attorney  in  the  cause  then  on  trial,  is  an  attor- 
ney either  for  or  against  him,  he  maybe  challenged  for  cause,  and  in 
either  of  said  cases,  the  same  shall  be  considered  as  a  principal  chal- 
lenge, and  the  validity  thereof  tried  by  the  court;  and  any  petit  juror 
who  shall  be  returned  for  the  trial  of  any  cause,  and  against  whom 
no  principal  cause  of  challenge  can  be  alleged,  may,  nevertheless,  be 
challenged  on  the  ground  of  pr5Judice  against,  or  partiality  for  either 
party,  or  for  want  of  a  competent  knowledge  of  the  English  language, 
or  any  other  cause  that  may  render  him,  at  the  time,  an  unsuitable 
juror,  and  the  validity  of  such  challenge  shall  be  determined  by  the 
court,  and  each  party  may  peremptorily  challenge  two  jurors. 

Sec.  5189(7  repealed.  (Sup.,  p.  339.) 

When  venire  directed  to  coroner.  Sec.  5189/i  (>SMp.,  p.  339.)  When 
the  sheriflT  is  interested  in  any  cause  in  any  court  of  record,  the  party 
in  interest  opposed  to  that  of  the  sheriff,  may  apply  to  the  court, 
which,  upon  such  application,  shall  direct  a  special  venire  facias  to  the 
coroner  of  the  county,  commanding  him  to  summon  a  jury  having  the 
qualifications  hereinbefore  prescribed,  to  try  such  cause,  and  where 
both  the  sheriff  and  coroner  are  interested  as  aforesaid,  or  in  case  of 
death,  resignation,  or  absence  from   the  county  of  both  sheriff  and 
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coruner,  then,  and  in  either  of  such  cases,  the  process  may  be  directed 
to  such  di:>crcct,  (JUintercsted  person  as  the  court  may  name,  and  the 
service  and  return  of  such  person  shall  he  valid  to  all  intents  and 
purposes. 

Jury  may  vine  place  or  property.  Sec.  5189i.  (Siq).^  p.  339.)  The 
court,  wlien  of  opinion  it  is  proper  for  the  juror  to  have  a  view  ot  the 
property,  wiiieh  is  the  subject  of  litigation,  or  of  tiie  place  in  which 
any  material  fact  occurred,  may  order  them  to  be  conducte<l  in  a  body 
under  the  charge  of  an  officer  to  the  place,  which  shall  be  shown 
them  by  a  j)er8on  appointed  by  the  court  for  that  purpose;  and  while 
the  jurors  arc  thus  absent,  no  person  other  than  the  person  so  appointed 
shall  speak  to  them  on  any  subject  connected  with  the  trial.  8ce  also 
section  5191. 

Penally  voliax  juror  refuges  to  serve.  Sec.  5189/  {Sup.,  p.  339.)  If 
any  person  summoned  as  a  juror,  shall,  without  reasouabic  or  lawful 
cause,  to  be  judged  of  by  tlie  court,  refuse  to  serve,  he  shall  be  fined  in 
any  sum  not  exceeding  thirty  dollars,  as  fur  a  contempt  of  courL  And 
if  auy  juror,  after  being  qualified,  shall  tcUlfully  reluse  or  neglect  to 
obey,  or  observe  any  order  or  injuuctiou  of  the  court,  he  may  bo  fined 
as  for  contempt,  in  any  sum  in  its  discretion  not  exceeding  one  tJiour 
sand  dollars;  and  any  fines  so  assessed  may  be  collected  by  execution, 
and  shall  be  paid  into  the  couuty  treasury,  and  disbursed  as  other 
fines. 

Juror  not  required  to  serve  more  than  three  weeks  in  one  year,  dc 
Sec.  5189ib.  {Sup.,  p.  339.)  No  jwrson  sliall  be  required  to  serve  as  a 
juror  more  than  Viree  weeks  in  auy  one  year,  beginning  with  the  last 
Monday  of  April ;  and  after  auy  perstm  shall  have  served  tw3  weeks  in 
any  such  year,  the  court  shall,  ou  motion,  discliarge  him  from  further 
service  ;  provided,  however,  that  nothing  herein  contained  shall  entitle 
or  require  any  juror  to  be  discharged  iro:n  the  grand  jury  during  its 
aession,  or  from  a  petit  jury  during  the  trial  of  a  cause;  and,  pro- 
vided further,  that  all  courts  shcUl  so  arrange  and  conduct  the  wUnata  as 
to  reqiire  the  aUendxnce  of  jurors  upon  its  business  as  short  a  tims  as  po^ 
mbU. 

Whoexempi  from  serving  on  juries.  Sec.  5189/.  (Sup.,  p.  339.)  Active 
members  of  Hre  engine  companies,  hook  and  ladder  companies,  or  other 
companies  for  the  extinguishment  of  fires,  duriug  the  time  they  may 
continue  such  active  members ;  active  and  eontribtUing  members  df  all 
military  cumiMiuies  and  batteries,  and  all  clergymen  and  priests,  physi- 
cian^, attorneys-at-law,  and  all  public  officers,  while  in  office,  shall  be 
exempt  from  serviug  on  juries. 
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Note. — Art.  9,  sees.  1-5,  provides  for  the  enrollment  of  all  [white)  male  citi- 
zens residents  of  the  state,  between  the  ages  of  eighteen  and  forty-Jive  years,  in 
the  militia.  A  juror  must  be  an  elector,  and  his  age  is  limited  only  by  physical 
and  mental  ability  to  serve.  The  exemption  from  jury  duty  of  "  contributing  " 
members  of  military  companies,  who  may  be  of  any  age,  is  a  serious  obstacle  to 
the  prompt  and  utBcient  adminiotration  of  justice;  and  were  the  number  not 
limited  by  section  a039  to  one  hundred  and  fifty  contributing  members  for  each 
company  of  infantry  or  cavalry,  or  battery,  and  both  not  to  exceed  fifteen  per 
centum  of  the  voting  population  of  a  county,  jury  trials,  the  right  to  which,  in 
common-law  cases,  is  by  the  constitution  made  inviolate,  might  be  rendered  im- 
possible, by  every  one  exempting  himself.  As  it  is,  the  military  is  maintained 
at  the  expense  and  to  the  impairment  of  the  judicial  department  of  the  civil 
power.  An  efficient  military  organization  and  force  are  a  public  necessity,  and 
should  be  adequately  provided  for  and  maintained  by  taxation,  and  not  by  pur- 
chases of  exemption  from  jury  duly.  It  is  a  difficult  task  imposed  on  the  court 
to  ascertain  whether  less  or  more  than  fifteen  per  cent  of  the  voting  population 
of  the  county,  or  one  hundred  and  fifty  to  a  company  are  honorary  members 
of  the  militia  or  not. 

Fees  of  jurors.'  Sec.  5189)n.  (Sap.,  p.  340.)  Each  grand  and  petit 
juror  shall  be  allowed  the  sum  of  two  dollars  per  day  for  each  and  every 
day  he  may  serve,  and  five  cents  per  mile  from  his  place  of  residence  to 
the  county  seat,  and  the  compensation  of  such  juror  shall  be  certified 
by  the  clerk  of  the  court,  and  the  compensation  so  certified  shall  be 
paid  by  the  county  treasurer  on  the  order  of  the  county  auditor. 

TRIAL   BY  JURY — VARIANCE — VERDICT. 

Mode  of  conducting  the  tried.  Sec  5190.  When  the  jury  is  sworn, 
the  trial  shall  proceed,  except  as  provided  in  the  next  section  (5191), 
in  the  following  order,  unless  the  court  for  special  reasons  otherwise 
direct : 

1.  The  plaintiff  must  briefly  state  his  claim,  and  may  briefly  state 
the  evidence  by  which  he  expects  to  sustain  it. 

2.  The  defendant  must  then  briefly  state  his  defense,  and  may  briefly 
state  the  evidence  he  expects  to  offer  in  .support  of  it. 

3.  The  party  who  would  be  defeated  if  no  evidence  were  offered  on 
either  side,  must  first  produce  his  evidence;  and  the  adverse  party 
must  then  produce  his  evidence. 

4.  The  parties  shall  then  be  confined  to  rebutting  evidence,  unless 
the  court,  for  good  reasons,  in  the  furtherance  of  justice,  permit  them 
to  offer  evidence  in  their  original  case. 

5.  When  the  evidence  is  concluded,  either  party  may  request  instruc- 
tion to  the  jury  on  matters  of  law,  which  shall  be  given  or  refused  by 
the  court. 
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6.  The  parties  may  then  submit  or  argue  the  case  to  the  jury  ;  tlie 
party  required  first  to  produce  his  evidence  shall  have  the  o{)eDiDg  and 
closing  argument ;  aud  if  several  defendants,  having  separate  defense.^ 
appear  by  different  counsel,  the  court  shall  arrange  their  relative  order. 

7.  The  court,  after  the  argument  is  concluded,  shall,  hffore  proceed- 
ing vnOi  other  businat,  charge  the  jur}' ;  any  charge  shall  be  reduced  to 
writing  by  the  court,  if  either  party,  before  the  argument  to  the  jury  is 
commenced,  request  it;  a  charge  or  instruction,  when  so  written  and 
given,  shall  not  be  orally  qualified,  raodifie<l,  or  in  any  manner  ex- 
plained to  the  jury  by  the  court;  and  all  written  charges  and  instruc- 
tions shall  be  taken  by  the  jurors  in  their  retirement,  and  returned 
with  their  verdict  into  court,  and  shall  remain  on  file  with  the  papers 
of  the  case. 

(o)  Parties  can  not,  by  contract,  require  a  court  to  try  their  cause 
contrary  to  the  established  rules  of  judicial  proceedings.  '  CHttitigs  v. 
Baker,  2  O.  S.  21. 

Clause  3.  The  discretion  ordinarily  conceded  to  counsel  to  pursue 
their  own  order  in  the  production  of  proof,  so  that  the  relevancy  is 
made  manifest  during  the  investigation,  must  be  limited  to  cases  where 
the  fact  subsequently  to  be  made  relevant  is  itself  established  by  com- 
petent testimony.     Wihon  v.  Barkalow,  110.  S.  470, 

Where  hearsay  evidence  was  objected  to,  but  permitted  to  go  to  the 
jury,  the  judgment  will  be  reversed,  unless  it  manifestly  appear  that 
its  admission  could  not  have  prejudiced  the  party  against  whom  it  was 
offered.  lb.  And  in  determining  the  question  whether  such  testimony 
could  or  could  not  have  prejudiced  the  party,  the  court  should  not 
usurp  the  province  of  the  jury,  by  weighing  the  other  testimony,  or 
determining  the  credibility  and  effect  of  conflicting  proof.     lb. 

The  rule  prescribed  in  the  third  clause  is  especially  applicable  where, 
fmm  the  nature  of  the  case,  the  facts  alleged  are  peculiarly  within  the 
kn(»wledge  of  the  party.     Ferguson  v.  OUbert,  16  O.  S.  88. 

In  an  action  for  assault  and  battery,  where  the  defendant  justifies  on 
the  ground  of  self-defense,  it  is  not  error  to  permit  the  plaintiff*  to  open 
and  close.  Dragoo  v.  misner,  31  O.  S.  192 ;  DiOe  v.  Lovd,  37  O.  8. 
415.  But  if  defendant  is  permitted  to  open  and  close  in  such  case, 
judgment  will  not  be  reversed  unless  it  be  shown  that  special  reasons 
did  not  exist  for  the  change  in  such  rule.     lb. 

In  the  contest  of  a  will,  the  party  maintaining  the  validity  of  the 
will  has  the  opening  and  closing  by  statute,  section  5864.  See  also 
cases  cited  under  sizth  clause. 

Clause  4.  The  rale  was  the  same  under  the  former  practice.  A 
32 
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party  holding  the  affirmative  was  bound  to  give  all  his  evidence  iu  sup- 
port of  the  issue  in  the  first  place,  and  could  only,  in  reply,  offer 
evidence  as  to  the  new  matter  introduced  by  his  adversary.  Any 
relaxation  of  the  rule  was  an  exercise  of  the  discretion  of  the  court, 
and  not  reviewable.     Graham  v.  Davis,  4  O.  S.  362. 

Judgment  will  not  be  reversed  for  permitting  evidence  in  the  orig- 
inal case,  under  the  circumstances  stated  in  this  section,  unless  it 
appears  affirmatively  that  good  reasons^  in  furtherance  of  justice  were 
not  shown.     Morris  v.  Faurot,  21  O.  S.  155. 

Allowing  evidence  out  of  its  order  is  within  the  discretion  of  the 
court,  and  if  ground  of  error  at  all,  it  is  only  where  it  appears  that  a 
fair  trial  was  thereby  prevented.     Webb  v.  State,  29  O.  S.  351. 

Clause  5.  Refusal  to  charge  a  proposition  not  appearing  to  be  in- 
volved in  the  case  is  not  ground  of  reversal.  Lewis  v.  State,  4  O, 
389;  Cresinger  v.  Welch,  15  O.  156;  Gill  v.  Sells,  17  O.  S.  195;  Lear 
V.  McMUhn,  17  O.  S.  464;  Oliver  v.  Sterling,  20  O.  S.  391 ;  Pittsburgh, 
etc.,  R.  Co.  V.  Fleming,  30  O.  S.  480. 

Where  a  court  is  asked  to  charge  a  series  of  connected  propositions, 
some  of  which  are  law  and  some  not,  the  better  course  is  to  give  so 
much  of  the  charge  as  is  sound  law ;  but  it  is  not  error  to  refuse  the 
charge  as  an  entirety.  Inglebright  v.  Hammond,  19  O.  337  ;  French  v. 
Millard,  2  O.  S.  44 ;   Walker  v.  Devlin,  2  O.  S.  593. 

If  the  court  refuse  to  charge  in  regard  to  a  matter  as  to  which  com- 
pliance with  the  request  could  not  have  aided  the  party  making  it,  the 
refusal  constitutes  no  ground  of  reversal.  Chase  v.  Washburn,  1  O. 
S.  244. 

Where  a  series  of  instructions  is  asked,  the  instructions  are  to  be 
construed  together;  and  if- it  is  apparent  from  the  whole  series,  and 
the  response  of  the  court  thereto,  that  general  terms  employed  in  some 
of  the  instructions  asked  were  used  and  understood  in  a  limited  or 
restricted  sense,  they  will,  on  error,  be  so  regarded.  Cleveland,  etc.,  R. 
Co.  V.  Terry,  8  O.  S.  570. 

It  is  error  to  annex  to  a  charge  properly  asked  a  material  qualifica- 
tion not  required  or  authorized  by  the  evidence.  Bain  v.  Wilson,  10 
O.  S.  14;  Walker  v.  Stetson,  14  0.  S.  89. 

To  refuse  to  charge  a  true  and  pertinent  proposition  of  law  is  not 
error,  if  it  appear  from  the  whole  charge  that  the  court  fully  and  fairly 
stated  the  law  applicable  to  the  case,  though  in  different  terms.  Bond 
V.  State,  23  O.  S.  349 ;  Gano  v.  Samuel,  14  O.  592.  (The  court  is  not 
bound  to  give  a  charge  in  the  language  asked  by  counsel,  but  if  the 
charge  asked  be  good  law,  and  applicable  to  the  case,  the  court  is  bound 
to  give  a  proper  charge  on  the  subject.) 
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Where  there  is  a  special  findiug  which  shows  that  a  party  was  not 
injured  by  a  refusal  to  charge,  uo  ground  of  reversal  ia  presented. 
Montgomery  v.  Swindler,  32  O.  S.  225.  (A  party  can  avail  himself  of 
u>>  error  which  was  in  liis  favor.) 

Where  a  ciiarge  is  ambiguous  and  self-cuutradictory,  it  should  be  re. 
fused.     Miller  v.  Florer,  19  O.  S.  356. 

In  order  to  constitute  error  in  the  refusal  «>f  the  court  to  charge  a 
jury  as  rcquestixl,  the  proposition  requested  and  refu.sed  must  be  ab- 
solutely true  under  all  reasonably  conceivable  circumstances.  Qeve- 
land,  etc,,  R.  Co.  v.  Sargent,  19  O.  S.  438-452;  TaUer  v.  Staie,  34  O. 
6.  127-133. 

Where  a  party  clairac<l  that  certain  facts  should  be  regarded  as  suf- 
ficient evidence  of  a  purpose  to  entrap  and  overreach  him,  and  asked 
the  court  to  say  to  the  jury  that,  if  such  facts  were  proved,  then  as 
matter  of  law  they  should  be  regarded  as  sufficient  evidence  for  such 
purpose,  and  the  court  refusetl,  this  was  error.  Saekdi  v.  Kellar,  22 
O.  S.  554. 

It  is  not  error  to  refuse  a  charge  which  requires  the  court  to  assume 
the  existence  of  material  facts  in  issue,  however  clearly  the  facts  are 
pn)ved.  Bellefontaine  R.  Co.  v.  Snyder,  24  O.  S.  070.  But  it  is  error 
to  use  language  in  tlie  charge  from  which  the  jury  might  reasonably 
infer  that  the  court  assumed  the  existence  of  material  facta  that  were 
ia  dispute.      Weybrigld  v.  Fleming,  40  O.  S.  52. 

Where  the  judge,  at  defendant's  request,  gave  the  jury  a  certain 
special  charge  in  addition  to  his  general  charge,  which  special  charge 
was  erroneous,  and  afterward,  having  been  requested  by  the  jury  to 
re|K'at  his  charge  to  them,  rei>eatcd  the  general  charge,  but  declined 
to  repeat  the  special  charge,  there  was  no  error  in  refusing  to  repeat 
the  erroneous  instructions.     I2oyd  v.  Moore,  38  O.  S.  97. 

Ch'Use  6.  Where  the  counsel  for  the  party  holding  the  affirmative 
addresses  the  jury,  and  the  opposing  counsel  decline  to  reply,  counsel 
for  the  party  holding  the  affirmative  can  not  be  permitted  again  to 
address  the  jury.     Ooodman  v.  Tappan,  1  O.  60. 

The  rule  as  to  opening  and  closing  tlie  argument  was  the  ssime  under 
the  former  pnictice.     Lexington,  etc.,  Ins.  Co.  v.  Paver,  16  O.  324. 

Where  the  plaintiflT  had  opened  with  his  testimony  without  objec- 
tion, he  will  l)c  (K'rmitteil  t4)  open  with  the  argument,  although  the 
defendant  might  have  l>een  defeate*!  if  no  evidence  Imd  been  offered 
on  either  side,     ^arrimm  v.  Cadner,  11  O.  8.  339-347. 

Where,  in  an  action  for  the  recovery  of  damages  for  the  alleged 
wrongful  seizure  and  conversion  of  goods  to  which  the  plaintiff  claimed 
title,  the  defendant  answers,  simply  alleging  fraud  in  the  assignment 
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under  which  the  plaintiff  claims,  the  plaintiff  is  entitled  to  open  and 
close  with  the  argument  as  well  as  with  the  evidence.  Beatty  v. 
Hatcher,  13  O.  S.  115. 

^yhere  there  is  no  other  issue  than  payment,  and  the  court  permits 
the  plaintiff,  against  the  defendant's  objection,  to  open  and  close  the 
evidence  and  argument,  the  judgment  will  be  reversed.  Fewster  v. 
Goddard,  25  O.  S.  276. 

Where  the  pleadings  are  complicated,  tlie  court  is  vested  with  dis- 
cretion as  to  the  party  who  is  to  open  and  close  the  evidence  and  ar- 
guments. Montgoynery  v.  Swindler,  32  O.  S.  224.  And  where  actual 
damages  are  sougiit  to  be  recovered  which  are  unascertained  in  amount, 
the  plaintiff  has  the  right  to  open  and  close,  though  the  right  of  action 
be  admitted.     Neff  v.  Cincinnati,  32  O.  S.  215,  220. 

As  part  of  his  argument,  or  by  way  of  illustration,  counsel  has  a 
right  to  read  a  pertinent  extract  from  a  reputable  work  on  science  or 
art.  Legg  v.  Drake,  1  O.  S.  286.  But  it  is  an  abuse  of  discretion  to 
permit  the  reading  of  any  thing  plainly  intended  to  prejudice  a  party 
before  the  jury,  and  having  no  relation  to  science  or  art.  Insurance 
Co.  v.  Cheever,  86  O.  S.  201. 

Clause  7.  The  instructions  ought  to  have  reference  to  the  circum- 
stances of  the  case,  and  be  so  given  as  to  secure  the  fair  consideration 
and  judgment  of  the  jury  upon  the  points  at  issue.  A  charge  which 
consists  mainly  of  extracts  from  opinions  in  reported  cases,  having  no 
special  reference  to  the  circumstances  of  the  case  on  trial,  is  objection- 
able; and  where,  from  the  consideration  of  the  whole  evidence,  it  is 
reasonable  to  suppose  the  jury  may  have  been  niisled  by  such  charge, 
a  new  trial  ought  to  be  granted.  Marietta,  etc..  R.  Co.  v.  Picksley,  24 
O.  S.  654;  Parmalee  v.  Adolph,  28  O.  S.  10. 

The  court  is  not  bound  to  charge  in  the  language  requested,  and  the 
presumption  is  that  a  proper  charge  was  given  until  the  contrary  ap- 
pears.    Bolen  V.  State,  26  O.  S.  371. 

Where  the  principal  charge  is  not  required  to  be  in  writing,  special 
instructions  given  to  the  jury,  in  writing,  after  argument,  are  not  re- 
quired to  be  taken  by  the  jury,  in  their  retirement.  Griffin  v.  State, 
34  O.  S.  299.  But  if,  before  the  argument  to  the  jury  is  commenced, 
either  party  request  it,  it  is  error  for  the  court  not  to  reduce  its  charge 
to  writing,  if  such  omission  is  excepted  to.  Hardy  v  Turner,  9  O.  S. 
400.  And  it  is  error  for  the  court,  after  having  been  requested  to  re- 
duce the  charge  to  writing,  to  give  oral  instructions  upon  matters  ma- 
terial to  the  issue,  in  addition  to  a  written  charge.  HouseJwlder  v. 
Granby,  40  O.  S.  430. 

Objection  that  the  court  delivered  the  charge  in  manuscript  to  the 
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jury  without  reading  it,  if  available  at  all,  must  be  takcu  at  the  time. 
Lit.  Miami  R.  Co.  v.   Watltbiim,  22  O.  S.  324. 

Under  the  former  practice  the  court  might  comment  on  the  evidence. 
Abrwn  V.  WiU,  6  O.  1G4.  And  under  the  present  practice  the  court 
may  repeat  to  the  jury  the  statement  of  a  witness,  and  say,  if  such 
be  the  fact,  that  counsel  on  both  sides  admit  the  truth  of  the  state- 
ment Bond  V,  Stale,  23  O.  S.  349.  Or  the  court  may  recite,  in  the 
charge,  what  is  claimed  by  the  parties  to  be  proved,  when  it  is  furly 
lioiio  to  explain  the  law  applicable  to  the  case.  Mimma  v.  Statt,  6  O. 
6.  221  ;  Harrington  v.  State,  19  O.  S.  270. 

A  verdict  will  not  be  disturbed  because  the  court  stated  general 
propositions  of  law  not  involved  in  the  issue,  if  it  appear  fn>m  the 
whole  charge  that  the  jury  could  not  have  been  misled.  Schneider  v. 
Htmer,  21  O.  S.  98;  U.  S.  Erpresa  Co.  v.  Baehnan,  28  O.  S.  144; 
Berry  v.  Stale,  31  O.  S.  219.  (And  a  court  is  not  bound  to,  and 
should  not  charge  mere  abstract  propositions  of  law  not  applicable  to 
the  case.) 

If  the  verdict  is  in  favor  of  the  successful  party  on  all  the  issues, 
and  on  any  of  the  issues  he  is  entitled  to  judgment,  error  in  the  charge 
as  to  one  of  the  i&$ues  will  afford  no  ground  of  reversal.  Sites  v. 
Haventiek,  23  O.  S.  G26.  And  an  erroneous  charge  on  an  abstract 
proposition,  or  on  a  point  entirely  outside  of  any  case  made  by  the 
evidence,  is  not,  ordinarily,  a  ground  of  reversal.  Creed  v.  Commercial 
Bank,  11  O.  489;  Crossiiiger  v.  Welch,  15  O.  156;  Steamboat  Albatrou 
V.  Wayne,  16  O.  513 ;  Kugler  v.  fViseman,  20  O.  361  ;  Steuxirt  v.  StaU, 
1  O.  S.  66 ;  French  v.  Millard,  2  O.  8.  44 ;  SateheU  v.  Doram,  4  O.  S. 
542;  Portage  Co.  Bank  v.  Lane,  8  O.  S.  405;  Crieket  v.  State,  18 
O.  8.  9. 

But  if  a  charge  is  erroneous,  the  judgment  will  be  reversed,  unless 
it  clearly  appears  from  the  record  that  the  party  complaining  was  not 
prejudiced.  Pendletmi,  etc.,  H.  Co.  v.  StaUman,  22  O.  S.  1 ;  Baldwin 
v.  Bank  of  MojuiUon,  1  O.  8.  141 ;  15  O.  8.  179;  EckeU  v.  State,  20 
O.  S.  50»;  Globe  In*.  Co.  v.  Sherlock,  25  O.  8.  50;  HaUway  Co.  v. 
A'rou«',  30  O.  6.  222. 

And  if  the  charge,  though  not  in  the  abstract  erroneous,  is  calcu- 
late<l  to  ronfu."*c  or  mislead  the  jury,  the  judgment  should  be  reverse*!. 
French  v.  yCillard,  2  O.  8.  44;  Washington  Mat.  Lu.  Co.  v.  Merchant* 
on/i  M.  Mat.  Lu.  Co.,  5  O.  8.  450;  Little  Miami  R.  Co.  v.  Weimore, 
19  O.  8.  110;  Pittsburgh,  etc.,  H.  Oo.  v.  SUmer,  19  O.  8.  157;  Adam» 
V.  State,  29  O.  8.  412. 

8oV  if  an  erroneous  charge  be  afterward  qualified  by  apt  words,  yet 
if  it  be  uncertain  what  the  rule  given  or  intended  to  be  given  really 
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was,  the  judgment  will  be  reversed.  Pendleton,  etc.,  R.  Co.  v.  StaU- 
man,  22  O.  S.  1. 

Moreover,  a  charge  should  always  be  founded  upon  and  applicable 
to  the  testimony ;  and  in  giving  a  general  rule,  as  applicable  to  the 
evidence,  if  there  is  evidence  tending  fairly  to  bring  the  case  within 
an  exception  to  that  rule,  it  is  proper  for  the  court,  in  connection  with 
the  rule  itself,  or  in  some  other  part  of  the  charge,  to  refer  to  the  ex- 
ception, and  the  testimony  tending  to  sustain  it.  White  v.  Thomas, 
12  O.  S.  312. 

It  is  not  error  to  onvii  instructions  on  points  properly  subjects  for  in- 
struction, unless  such  instructions  be  requested.  Taft  v.  Wildman,  15 
O.  123;  Jones  v.  State,  20  O.  34;  Schryver  v.  Hawhes,  22  O.  S.  308; 
Smith  V.  Pittsburgh,  etc.,  R.  Co.,  23  O.  S,  10. 

So  the  omimon  to  construe  a  contract,  or  to  define  or  explain,  in  the 
charge,  doubtful  words  or  phrases  contained  in  the  statute  upon  which 
the  action  is  founded  does  not  constitute  ground  of  reversal,  unless 
there  was  n  request  to  charge  as  to  such  matter,  Cincinnati,  etc.,  JR. 
Co.  V.  Iliff,  13  O.  S.  235;  Scfmeider  v.  Hosier,  21  O.  S.  98. 

In  a  common  law  trial  the  maxim, /aZstis  in  uno,falsus  in  omnibus, 
is  to  be  applied  by  the  jury  according  to  their  judgment,  and  is  not  a 
rule  which  authorizes  a  court  to  direct  a  jury  to  disregard  evidence. 
Mead  v.  McG-raw,  19  O.  S.  55  ;  overruling  Stofer  v.  State,  15  O.  S.  47. 

Ii  is  a  general  rule  that  where  evidence  has  been  offered  by  both 
parties,  it  is  error  to  direct  the  jury  to  find  for  the  defendant,  and  for 
such  error  the  judgment  will  be  reversed,  although  the  reviewing  court 
may  believe  the  defendant  was  entitled  to  a  verdict.  Newman  v.  Cin- 
cinnati, 18  O.  323.  (And  if  such  direction  is  asked  for  upon  the  evi- 
dence offered  by  the  plaintiff'  only,  it  is  error  to  so  direct  the  jury, 
unless  the  inferences  or  conclusions  to  be  drawn  from  the  facts,  assum- 
ing them  all  to  be  true  as  testified  to,  are  indisputable.  The-question 
is:  Do  they  tend  in  some  degree  to  prove  all  the  facts  required  to  be 
established  by  the  plaintiff"?  If  so,  the  motion  must  be  denied,  as 
the  court  can  not  weigh  the  evidence — that  being  for  the  jury — but 
can  determine  only  whether  tliere  is  amj  testimony  tending  to  make 
out  the  facts  of  the  plaintiff''s  case.)  See  Ohio  L.,  etc.,  Co.  v.  Elli-<,  4 
O.  S.  628,  644. 

This  rule  is  subject  to  the  exceptions,  that  where  there  is  an  eiUire 
failure  of  proof  on  any  part  of  the  case  essential  to  the  plaintiff's  right 
to  recover,  it  is  the  duty  of  the  court  to  arrest  the  testimony  from 
the  jury,  and  render  judgment  for  the  defendant,  which  judgment  will 
have  the  effect  of  a  final  judgment  upon  the  merits,  and  not  merely 
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of  nonguit  as  at  common  law.  Stodatill  v.  Daytim,  etc.,  R.  Co.,  24  O. 
S.  83;  4  0.  S.  644,  «upra. 

Allegationa  iu  pleading  of  matters  of  record  present  an  issue  for 
the  court  to  be  deteriuine<l  by  insjiection.      L'l-a/w  v.  Judiee,  6  O.  117. 

And  the  construction  of  contracts  and  writings,  as  to  their  legal 
effect,  involvetl  in  the  case,  must  be  deterraiued  by  the  court.  Black- 
burn V.  Blackburn,  8  0.  81.  But  whether  a  rate  of  passenger  fare  is 
rea.s<mable  is  a  question  of  fact  for  the  jury.  Suiilh  v.  Pittsburgh,  etc., 
y;.  Co.,  23  0.  S.  10. 

So,  what  constitutes  due  diligence  in  giving  notice  to  the  drawer  or 
indorser  of  commercial  paper,  of  the  dishonor  of  the  same,  when  the 
facts  are  ascertained  or  admitted,  is  a  question  of  law  for  the  court; 
and  it  can  not  properly  be  submitted  to  the  jury  as  a  ouestion  of  fact. 
Walker  v.  -Ste&jo/i,  14  O.  8.  89.  But  if  the  facta  be  contested,  the 
question  is  for  the  jury,  under  proper  instructions.  Davii  v.  Herrick, 
6  O.  55.  And  see  Lawgon  v.  Fanners'  Bank,  etc.,  10.  S.  206.  And  if 
a  specified  fact  is  decisive  of  the  rights  of  tiie  parties,  it  is  not  error 
to  charge  that  if  the  jury  find  it  to  exist  they  should  return  a  verdict 
for  the  |)arty  in  whose  favor  the  fact  is  established.  Richardson  v. 
atrti^,  33  O.  S.  329. 

Where  a  party  proposes  to  make  his  title  under  a  lost  deed,  the  facts 
of  existence  and  loss  are  preliminary,  and  addressed  to  the  court;  the 
case  is  then  submitted  to  the  jury  upon  the  contents,  execution,  ac- 
knowle<'gment,  and  delivery.  Blackintm  v.  Blackburn,  8  O.  81.  (In 
its  full  sense  the  terra  '*  execution  "  of  a  deed  includes  "  delivery,"  un- 
til which  it  is  not  "executed.") 

••Probable  cause"  is  a  muceH  question  of  law  and  fact;  the  jury 
roust  determine  whether  the  circumstances  alleged  to  show  it  are 
true ;  but  the  court  must  determine  whether,  if  they  are  proved,  they 
amount  to  "probable  cause."  Atsh  v.  Marlow,  20  O.  119.  (Both 
malice  ami  want  of  probable  cause  are  necessary  to  be  allegetl  and 
proved  to  sustain  an  action  for  "  malicious  prosecution  ;  "  but  malic*^ 
may  be  inferred  by  the  jury  when  want  of  probable  cause  is  established. 
TotnlinMn  v.   Warner,  0  O.  103.) 

S),  whether  there  was  contribut)ry  negligence  is  ^question  of  mixed 
law  and  fact,  to  be  determine<l  by  the  jury,  where  there  is  evidence  on 
the  subjiH't,  under  instructions  as  to  the  law  by  the  court;  but  whether 
there,  was  is  any  evidence  must  be  decided  by  the  court.  I*iUj*bunjh, 
de.,  R.  Co.  v.  Fleming,  30  O.  S.  480. 

Wh^re  the  court,  during  the  trial,  and  before  the  evidence  is  closed, 
emmeously  strikes  from  the  petition  one  of  the  causes  of  action,  tho 
error  ia  not  cured  by  instruction  tu  the  jury,  lU'ter  the  close  of  the  te» 
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timony,  to  consider  the  matter  struck  out  as  restored,  and  to  have  re- 
gard to  the  testimony  applicable  thereto.  Midford  v.  CleweU,  21  O. 
S.  191. 

And  the  effect  of  incompetent  testimony  once  admitted  can  not  be 
done  away  witli,  except  by  such  a  charge  to  the  jury  as  will  enforce 
them  to  disregard  it  completely.     HinJde  v.  McClure,  32  O.  S.  202. 

It  is  error  to  instruct  a  jury  that,  in  a  proper  case  for  exemplary 
damages,  they  should  know  that,  if  the  plaintiff  recover  less  than  one 
hundred  dollars,  he  can  not  recover  costs.  Cleveland,  etc.,  B.  Co.  v. 
Bartram,  11  O.  S.  457. 

The  court  may  furnish  the  jury  blank  forms  of  verdicts,  Mimrm  v. 
Slate,  16  O.  S.  221. 

Where  the  answer  set  forth  a  defense,  and  to  a  material  averment 
therein  there  is  no  reply,  the  court  must  charge  the  jury  that  the 
averment  must  be  taken  as  true.  TitiLS  v.  Lewis,  33  O.  S.  304; 
Whdan  v.  Kimley,  26  O.  S.  131. 

An  exception  to  a  charge  can  not  be  saved  hy  filing  the  charge  and 
exceptions  with  the  papers  in  the  case.  Pettett  v.  Fleet,  31  O.  S. 
536.  Nor  by  settiug  forth  the  charge  and  exception  on  the  journal. 
Locldiart  v.  Brown,  31  O.  S.  531.  But  the  objection  must  be  made  by 
bill  of  exceptions  containing  the  charge.  Hallam  \.  Jacks,  11  O.  S. 
692. 

Public  history,  not  of  the  state  at  large,  but  of  a  particular  town 
or  city,  will  not  be  taken  notice  of  ex  officio  by  the  court.  Morris  v. 
Edwards,  1  O.  189. 

The  existence,  construction,  and  legal  effect  of  fureign  statutes,  are 
rather  matters  of  fact  than  law,  and  no  inquiry  will  be  made  into  the 
correctness  of  the  construction  they  may  have  received  at  the  place 
where  they  were  enacted.  Niagara  Co.  Bank  v.  Baker,  15  O.  S.  68. 
See  section  5244  and  notes. 

Note. — When  several  propositions  of  law  are  asked  to  be  given  as  charges  to 
the  jury  by  the  court,  it  should  be  requested  to  give  each  charge  as  a  separate 
proposition,  indep^*ndently  of  all  the  other  charges  asked,  so  as  to  save  the 
right  of  error  as  to  such  as  are  improperly  refused. 

Oath  of  Jurors  on  Voir  Da^v      ^^*'l''>^ 

[Form  304.] 
You  do  solemnly  swear  \or,  solemnly  and  sincerely  affirm]  that  you  will 
answer  truly  and  fully  all. questions  that  may  be  put  to  you  by  the  court, 

or  counsel,  in  the  case  wherein.  is  plaintiff  and is  defendant, 

and  this  you  do  *  as  you  shall  answer  unto  God  {or,  under  the  pains  and 
penalties  of  perjury]. 
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The  oath  is  administered  to  each  juror  as  his  name  is  called  on  the 
list,  and  before  he  is  examined  as  to  his  qualifications,  unless  such  ex- 
amination under  oath  is  requested  by  either  party,  it  will  not  be  un* 
der  oath. 

Oath  of  Jurors. 

[Form  305.  §5475.1 
You  and  e»ch  of  you  do  solemnly  swear  [or,  solemnly  and  sincerely 
affirm]  that  you  will  well  and  truly  try  the  issues  joined  in  this  case  be- 
tween   .  the  plaintiff,  and ,  the  defendant,  and  a  true  verdict  ren- 
der according  to  the  evidence  adduced  by  the  parties,  and  the  la^  as  the 
same  may  be  given  to  you  by  the  court ;_  and  this  you  do  *  as  you  shall 
answer  unto  God  [^or,  under  the  pains  and  penalties  of  perjury]. 

View  of  tite  property  or  place  by  jury.  Sec.  5191.  The  court,  when  of 
opinion  it  is  pro{>er  for  the  jurors  to  have  a  view  of  the  property 
which  is  the  subject  of  litigation,  or  of  the  place  in  which  any  ma- 
terial fact  occurred,  may  order  them  to  be  conducted  in  a  body,  un- 
der the  charge  of  an  officer,  to  the  place,  which  ^lall  be  shown  to  them 
by  a  person  appointed  by  the  court  for  that  purpose ;  and  while  the 
jurors  are  thus  absent,  no  person,  other  than  the  person  so  appointed, 
shall  speak  to  them  on  any  subject  connected  with  the  trial. 

Order  for  View  of  Premises,  etc.,  by  Jurors. 

[Form  308.    g'iiyi] 

A.  B  I 

No.  — .]  vs.  >  l")rder  for  View  of  Premises  by  Jurors. 

C.   D.  I 

In  this  case  the  court  being  of  opinion  that  it  is  proper  for  the  jurors 
impaneled  and  sworn  herein  to  have  a  view  of  the  property  which  is  the 

subject  of  this  litigation  [or  of  the  place  where  the  alleged  /aet,  to  wit, , 

oeexirred^,  it  is  thereupon  ordered  by  the  court  that  the  said  jurors  be  con- 
ducted in  a  body  to  Kaid  place,  under  the  charge  of  an  ofldcer  of  the  court, 

which  place  shall  be  t^hown  to  them  by ,  counsel  for  the  plaintiff*,  and 

.  counsel  for  the  defendant  [who  may  at  such  place  point  out  and  state 

what  each  claim.H,  without  argument]  ;  and  while  the  jurors  are  thus  ab- 
sent, no  other  person  shall  speak  to  any  of  them  on  any  subject  connected 
with  this  trial. 

VARIANCE. 

Tire  general  rule  of  law  is  that  the  allegations  of  a  pleading  and  the 
proofs  thereof  (xdlegata  et  jirobata)  must  agree,  and  not  contradict  or 
▼ar^from  each  other.     The  Code  has  modified  this  rule  as  follows : 
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When  variance  deemed  material — Amendment.  Sec.  5294.  No  vari- 
auce  between  the  allegation  in  a  pleading,  and  the  proof,  shall  bo 
deemed  material,  unless  it  has  actually  misled  the  adverse  party  to  hia 
prejudice,  in  maintaining  his  action  or  defense  uj)on  the  merits,  and 
when  it  is  alleged  that  a  party  has  been  so  misled,  that  fact  must  be 
proved  to  the  satisfaction  of  the  court,  and  it  must  also  be  shown  in 
what  respect  he  has  been  misled;  and  thereupon  the  court  may  order 
the  pleading  to  be  amended,  tlpon  such  terms  as  are  just. 

Amendment  without  costs.  Sec.  5295.  When  the  variance  is  not  ma- 
terial, the  court  may  direct  the  fact  to  be  found  according  to  the  evi- 
dence, and  may  order  an  immediate  amendment  without  costs. 

Note. — This  will  be  best  accomplished  by  putting  the  fact  to  the  jury  in  the 
form  of  an  interrogatory,  under  section  5201. 

(a)  Wiiere  the  variance  between  the  allegations  of  the  pleading  and 
proof  is  not  material  within  the  meaning  of  this  section,  the  fact  that 
the  pleading  was  not  amended  to  conform  to  the  proof,  as  provided  in 
section  5295,  will  not, constitute  ground  for  the  reversal  of  the  judg- 
ment on  error.  Sibila  v.  Bahney,  34  O.  S.  399.  (And  see  section 
5115.) 

A  variance  between  the  allegation  and  proof  is  not  material,  unless 
the  allegation  to  which  the  proof  is  directed  is  unproved  in  its  general 
scope  and  meaning,  and  not  in  some  particular  or  particulars  only. 
Franlcs  v.  State,  12  O.  S.  1,  8. 

Proof  that  the  defendant  erected  a  stone  fence  fifteen  rods  from  a 
Toad,  causing  water  to  flow  upon  and  obstruct  the  road,  can  not  be  re- 
ceived where  the  cause  of  action  alleged  is  that  he  erected  a  fence 
across  the  road  thereby  obstructing  it.  The  petition  should  be  amended 
.in  such  case,  if  the  defendant  objects  to  the  testimony,  whether  he  would 
be  misled  or  not  by  the  variance.  Hill  v.  Supervisor,  etc.,  10  O.  S. 
621.  (If  the  proof  is  not  objected  to  the  variance  is  waived.  Hoff- 
man V.  Gordon,  15  0.  S.  212.) 

Where  the  petition  charged  the  defendant  with  flooding  the  plaint- 
iflT's  cellar  by  obstriocting  the  street,  and  the  answer  denied  the  charge^ 
on  the  trial,  evidence  was  admitted,  without  objection,  showing  that  the 
flooding  was  by  defendant's  wrongful  opening  the  sidewalk:  Held,  that 
it  was  not  error,  although  no  amendment  to  the  petition  was  asked  or 
made,  to  find  upon  the  evidence  for  the  plaintiff".  Hoffman  v.  Gordon, 
supra. 

Where  the  yjetition  stated  that  tlie  defendant  performed  work  and 
labor  for  the  defendant  on  h  s  rdll-dim,  and  the  evidence  offered  and 
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admitted  was  that  he  performed  work  and  lubur  for  the  defendant  in 
his  harvest  field  Held,  that  the  variance  wa-*  material,  and  the  evi- 
dence should  not,  have  been  admitted,  althou<rh  the  defendant  neither 
alleged  nor  offered  to  prove  that  he  had  been  misled  by  the  variance. 
Tliatcher  v.  Hei;fey,  21  O.  S.  668. 

Where  in  a  j)etition  framed  under  section  5086  (an  action  on  promis- 
sory note,  etc.),  a  certain  sum  is  stated  to  be  due  ''on  the  account  for 
goods  sold  and  delivered  .  .  .  ,  a  copy  of  which  is  hereto  attached," 
it  is  error,  after  an  answer  to  the  merit*,  not  to  admit  evidence  in  suj)- 
port  of  items  in  the  account  which  are  not  forgoo<ls  sold  and  delivered, 
but  which  are  proper  subjects  of  account.  Dudley  v.  Geauga  Iron  Co., 
13  O.  S.  168.  (The  attached  copy  of  the  account  was  part  of  the 
petition,  and  every  item  contained  in  it  could  be  proved.) 

Where  the  defendant  was  alleged  to  have  acknowledged  himself 
bound  to  pay  one  liundred  and  eighty  dollars,  and  the  proof  showed  a 
contract  to  pay  a  yearly  rental  of  sixty  dollars  for  three  years,  it  was 
a  fatal  variance.  Tullis  v.  Wiley,  6  O.  294.  (This  was  under  th  • 
former  system.  Under  the  Code,  such  a  petition  would  probably  be 
amendable.) 

An  averment  that  the  defendant  was  entitled  to  the  use  of  a  "  pub- 
lic alley"  is  not  8up|H)rted  by  proof  of  a  right  to  use  a  private  alley. 
Satchell  V.  Dorain,  4  O.'  S.  542.  (The  averment  should  have  been  of 
a  right  to  use  "an  alley,"  identifying  it  by  its  location,  etc.,  and  then 
whether  it  was  public  or  private  would  have  been  immaterial.) 

Where  the  allegation  was  that  a  boat  was  wrecked  in  passing  over 
a  dam,  proof  that  in  crossing  the  dam  the  boat  was  rendered  unman- 
ageable, and  was  wrecked  upon  a  pier  of  a  bridge  below,  was  held  to 
be  no  variance.     H^^jg  v.  Zaiw.iville  Can.,  etc.,  Co.,  5  O.  410. 

In  an  action  against  a  debtor  for  fraudulently  representing  himself 
insolvent,  and  thereby  inducing  his  creditor  to  <lischarge  a  note  for  less 
than  its  value,  the  allegations  can  not  be  sustained  by  pnx)f  of  such 
representations  nia<le  to  others,  by  which  they  were  defrauded.  Ed- 
icard*  V.  OioeuA,  I.')  ().  500. 

Where  the  allegaticm  was  that  an  apent  had  paid  foi'land  by  a  judir- 
nifnt  in  favor  <»f  the  complainant  against  the  vendor,  and  that  the 
agent  had  taken  the  title  to  himself,  and  the  prayer  wa.s  that  a  result- 
ing trust  in  favor  of  the  complainant  be  declared,  hut  the  proof 
8howe<l  that  the  judgment  was  only  part  of  the  consideration,  the 
balance  having  been  paid  by  the  agent  out  of  his  own  funds,  the  vari- 
ance^w^  held  to  be  fatal.     Reynolds  v.  Morris,  7  O.  S.  310. 
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If  the  pleader  attempt  to  set  out  and  describe  particularly  the  con- 
sideratiou,  in  an  action  upon  a  warranty,  and  introduce  a  written  con- 
tract of  sale,  showing  a  different  consideration,  it  must  be  rejected  on 
the  ground  of  variance.  McMillan  v.  Theaker,  12  O.  24.  (Under  the 
Code,  the  variance  could  be  cured  by  amendment,  the  transaction  be- 
ing the  same). 

A  declaration  avering  the  existence  of  a  bond,  and  making  profert 
thereof,  was  not  sustained  by  proof  of  a  lost  boud.  Chamberlain  v. 
Sawyer,  19  O.  360.  (Under  the  Code,  in  a  suit  ou  a  bond,  a  copy 
must  be  attached  (section  5085)  to  the  petition,  or  an  excuse  for  not 
doing  so  stated.     Such  copy  is  "profert.") 

A  petition  setting  out  nothing  but  a  general  or  ordinary  engagement 
by  the  defendants  as  common  carriers  is  not  supported  by  proof  of  a 
contract  containing  a  special  exception  of  the  liability  of  the  defend- 
ants for  any  loss  which  may  arise  from  "  the  damage  of  the  river,  fire, 
and  unavoidable  accident."     Davidson  v.  Graham,  2  O.  S.  131. 

Where,  upon  a  bill  of  review  in  chancery  to  reverse  a  decree,  it  ap- 
peared that  the  original  bill  alleged  title  in  several  complainants,  and 
the  decree  pursued  the  allegations  of  the  bill,  but  the  proof  only 
showed  a  title  to  recover  in  part  of  the  complainants :  Hdd,  that 
the  variance  was  fatal.  Dille  v.  Woods,  14  O.  122.  {But  see  secixon 
5114.) 

In  an  action  on  a  verbal  contract,  where  the  petition  specially  al- 
leges all  the  material  provisions  thereof,  and  as  grounds  for  recovery 
avers  breaches  of  them,  it  is  only  necessary  to  prove  as  alleged  such 
of  the  allegations  as  will  entitle  the  plaintiff  to  a  recovery.  A  failure 
of  proof,  or  a  variance  between  allegations  and  proof,  not  prejudicial 
to  the  defendant,  as  to  such  -other  provisions  of  the  contract  not  es- 
sential to  a  recovery,  is  not  such  a  variance  as  will  defeat  the  plaint- 
iff's action.  Gaines  v.  Union  Trans.,  etc.,  Co.,  28  O.  S.  418.  (Under 
the  former  system,  unnecessary  allegations  being  averred  had  to  be 
proved ;  but  under  the  Code  it  is  only  necessary  to  prove  such  aver- 
ments as  constitute  a  good  cause  of  action  or  defense.) 

Wliere  it  was  alleged  that  a  surety,  on  April  7,  1888,  guaranteed 
payment  of  a  promissory  note  in  consideration  of  extending  the  time 
of  payment  until  "next  spring,"  and  the  proof  was  f)r  "one  year:  " 
Seld,  not  to  be  a  "  failure  of  proof,"  but  a  "  variance,"  and  did  not 
prejudice  the  defendant.  '  Banta  v.  Martin,  38  O.  S.  534.  (See  sec- 
tion 5114.) 

Failure  of  proof  not  a  variance.     Sec.  5296.    When  the  allegation 
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of  the  claim  or  defend*,  V)  which  the  proof  is  directed,  is  unproved, 
uut  ill  some  particular  or  particulars  ouly,  but  in  itd  general  scope  and 
meaning  it  shall  not  be  deemed  a  case  of  variance  within  the  last  two 
sections,  but  a  failure  of  proof. 

(a)  In  an  action  where  the  allegation  of  the  [K'tition  was  that  the 
defendant,  by  means  of  fraud,  obtained  the  goods  of  the  plaintiff  and 
<onvert«?d  them  to  his  own  use,  and  when  the  only  proof  in  support 
•f  the  allegation  showed  the  defendant  to  be  a  bona  fide  purchaser 
fronj  one  in  possscssion  of  the  goixls,  but  without  title,  the  plaintiff  can 
not  recover.  Such  case  is  one  of  failure  of  proof  under  this  section, 
and  not  one  of  immaterial  variance  under  the  two  preceding  sections. 
Dean  v.  1  atea,  22  O.  S.  388.  (The  plaintiff  should  have  demanded 
the  goixis,  and,  ujx>u  refusal  to  deliver  them  to  him,  brought  replevin, 
or  tn)ver  for  their  wrongful  conversion.) 

For  a  case  of  variance  and  not  failure  of  proof,  see  Bamett  v.  Ward, 
36  O.  S.  107.  And  another  averring  negligence  in  moving  a  car  under 
which  the  plaintiff  was  working  and  injuring  him,  and  the  proof  was 
in  not  giving  warning  of  the  moving.  Raiiway  Co.  v.  LavaUey,  36  O. 
S.  221. 

Jury,  wliere  it  dxall  deliberate.  Sec.  5192.  When  the  case  is  sub- 
mitted, the  jury  may  decitle  in  court,  or  retire  for  deliberation  ;  if  the 
jurors  retire,  they  must  be  kept  together  in  some  C4)nvenient  place, 
under  the  charge  of  an  officer,  until  they  agree  upon  a  verdict,  or  are 
discharged  by  the  court,  subject  to  the  di."?cretion  of  the  court  to  per- 
mit them  to  separate  temporarily  at  night,  and  at  their  meals ;  the 
officer  having  them  under  his  charge  shall  not  suffer  any  communication 
to  be  made  to  them,  nor  make  any  himself,  except  to  ask  them  if  they 
have  agreed  upon  their  verdict,  unless  by  order  of  the  court;  anil  he 
shall  not,  before  their  verdict  is  renderetl,  communicate  to  any  per- 
son the  state  of  their  deliberations,  or  the  verdict  agreed  upon. 

Admonition,  if  jurors  jtermitted  to /separate.  Sec.  5193.  If  thejuixjn 
l>e  permitted  \x)  separate,  either  <iuring  tiie  trial,  or  after  the  case  is 
submitted  to  them,  they  shall  be  admonished  by  the  court  that  it  is 
their  duty  nttt  to  converse  with,  nor  suffer  themselves  Ut  l>e  addressed 
by,  any  other  |>erson,  on  any  subject  of  the  trial,  and  that  it  is  their 
duty  not  to  form  or  express  an  opinion  thereon,  until  the  cause  is 
finally  submitted  to  them. 

See  notes  to  sections  530.j  (New  Trial  is  Civil  Cases),  7312; 
Criminal  Cases. 

(oj  If  the  jurors  separate,  after  agreeing  upon  a  verdict,  without 
leave,  it  is  not  a  ground  for  new  trial.      Wright  v.  Burchfiddf  3  O.  53. 
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Where  there  has  been  irregularity  or  misconduct  on  the  part  of  the 
jury,  which  might  affect  its  judgment,  or  improperly  influence  the 
verdict,  a  new  trial  should  be  granted ;  but  if  it  clearly  appears  that 
no  improper  effect  could  arise  from  the  alleged  misconduct,  the  verdict 
should  stand.  A  juror  inquiring  of  an  attorney  not  engaged  in  the 
case  how  certain  books,  etc.,  in  evidence  in  the  case,  were  to  be  got  by 
the  jurors,  and  who  was  advised  to  apply  to  the  court,  is  not  a  ground 
for  setting  aside  a  verdict;  nor  is  the  separation  of  the  jurors,  while 
deliberating,  caused  by  an  alarm  of  fire  in  their  vicinity,  a  ground  for 
granting  a  new  trial.     Armleder  v.  Lieberman  33  O.  S.  77. 

Further  instructions,  if  jurors  disagree  as  to  law  or  fad.  Sec.  5194. 
After  the  jurors  have  retired  for  deliberation,  if  there  be  a  disagree- 
ment between  them  as  to  any  part  of  the  testimony,  or  if  they  desire 
to  be  informed  as  to  any  part  of  the  law  arising  in  the  case,  they  may 
request  the  oflacer  to  conduct  them  to  the  court,  where  the  informa- 
tion upon  the  matter  of  law  shall  be  given ;  and  the  court  may  give 
its  recollection  of  the  testimony  on  the  point  in  dispute,  In  the  pres- 
ence of,  or  after  notice  to,  the  parties  or  their  counsel. 

Note. — If  the  charge  has  been  asked  and  given  in  writing  according  to  sec- 
tion 5190  (pt.  7),  the  court  can  only  add  to  or  explain  it  in  writififf,  under  this 
section,  5194.  If  an  oflScial  short-hand  reporter  has  taken  down  the  testimony 
in  full,  he  may,  in  the  presence  of  the  court,  read  the  same  to  the  jury,  in  lieu 
of  the  court  giving  its  recollection  of  the  same. 

(a)  It  is  error  for  a  judge,  during  a  recess  of  his  couit,  in  the  ab- 
sence of  the  party  and  his  counsel,  and  without  notice  to  them,  to  give 
instructions  to  the  jury  to  whom  the  case  has  been  submitted.  Camp- 
beU  V.  Beckett,  8  O.  S.  211.      . 

The  jury  having  retired  to  consider  of  their  verdict,  during  its  reg- 
ular session,  in  the  day-time,  returned  into  court,  and  asked  further 
instructions ;  and  the  parties  and  their  counsel  being  loudly  called  at 
the  door,  and  not  appearing,  it  is  not  error  for  the  court  further  to  in- 
struct the  jury.     Preston  v.  Bowers,  13  O.  S.  1. 

DiscJiarge  of  jury  before  verdict.  Sec  5195.  The  jury  may  be  dis- 
charged by  the  court  on  account  of  the  sickness  of  a  juror,  or  any  ac- 
cident or  calamity  requiring  its  discharge,  or  by  consent  of  both  par- 
ties, or  after  the  jurors  have  been  kept  together  until  it  satisfactorily 
appears  that  there  is  no  probability  of  their  agreeing. 

(a)  If  the  jury  be  discharged  by  consent,  errors  committed  on  the 
trial  are  waived.      Wells  v.  Martin,  1  O.  S.  386. 
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When  cause  to  be  retried.  Sec.  5190.  When  the  jury  is  discharged 
aAer  the  cause  is  submitted,  or  during  the  trial,  the  cause  may  b« 
tried  again  immediately,  or  at  a  future  time,  as  tlie  court  may  direct 

Sec.  5197,  When  the  ju^»r3  agree  upon  their  verdict,  it  must  be 
reduced  to  writing,  and  signed  by  the  foreman ;  they  must  then  be 
cimductcd  into  court,  their  names  called  by  tiie  clerk,  an«l  the  verdict 
reudere<l  by  the  foreman ;  and  the  clerk  must  read  the  verdict  to  the 
jury,  and  make  inquiry  whether  it  is  their  verJict. 

(a)  It  would  seem  that  if  an  oral  verdict  be  returned,  the  irregu- 
larity is  waived,  unless  objection  be  made  at  the  time.  Hardy  v. 
State,  19  0.  S.  579.  (In  such  case,  the  court,  so  soon  as  it  ascertains 
that  there  is  no  written  verdict,  and  before  its  announcement,  should 
direct  the  jury  to  retire,  reduce  the  verdict  to  writing,  and  have  the 
foreman  sign  it.) 

When  jury  further  to  deliberate.  Sec.  5198.  If  a  juror  disagree,  or 
if,  when  the  jury  is  pilled,  a  jun>r  answer  in  the  negative,  or  if  the 
verdict  is  defective  in  matter  of  subdance,  the  jury  must  be  sent  out 
again,  for  further  deliberation ;  and  either  jMirty  may  require  the  jury 
to  be  polled,  which  shall  be  done  by  the  clerk  or  the  court  asking  each 
juror  if  it  is  his  vcnlict. 

When  verdict  reformed  and  jury  dltcharged.  Sec.  5199.  If  no  dis- 
agreement be  expressed,  and  neither  party  require  the  jury  to  be  polled, 
or,  on  the  polling,  each  juror  answer  in  the  affirmative,  the  verdict  is 
complete,  and  the  jury  shall  be  discharged  from  the  case  ;  and  if  the 
verdict  be  defective  in  form  (»nly,  it  may,  with  the  assent  of  the  jurors, 
before  they  are  discharged,  be  corrected  by  the  court. 

(a)  Under  the  former  practice,  the  verdict  might  be  amendetl  by  the 
court.  Rammer  v.  McConnel,  2  0.  31  ;  Hay  v.  OiiMerout,  3  O.  384. 
But  n-^t  on  error.  Qark  v.  Ervin,  90.  131.  Or  after  error  prosecuted. 
Hanlan  v.  Levin,  5  O.  227. 

WJiat  M  a  getiend  and  what  is  a  special  verdict.  Sec.  5200.  The  ver- 
dict of  a  jury  must  be  eitlier  general  or  s|)ecinl ;  a  general  verdict  is 
that  by  which  the  jury  finds,  generally,  up<m  all  or  any  of  the  issues,  in 
favor  of  either  the  plaintitf  <»r  defendant ;  a  special  vertlict  is  that  by 
which  the  jury  finds  the  facts  tinly,  and  it  must  present  the  facts  as  e^tab- 
li.«hed  by  the  evidence,  and  not  the emdenee  to  prove  the  facts;  and  the 
fact-^  must  be  so  pn'sente<I  that  nothing  shall  remain  to  the  court  but 
to  draw  from  thiem  conclusions  of  law. 

Jfoie.—  lf  tbtt  finding  i«  or  evidence  only,  the  court  will  infer  no  fact  there- 
from;  Xhffaft  itself  mast  be  found.      IfTitfc  v.  Brough,  1  Bullo.  286,  reported  in 
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Norman  French,  is  an  apt  illustration  :  It  was  averred  that  Sir  Th.  Holt  hath 
taken  a  cleaver  and  stricken  his  cook  upon  the  head,  so  that  one  side  of  the  head 
fell  upon  one  shoulder  and  the  other  upon  the  other  shoulder,  but  did  not  aver 
that  the  cook  was  dead,  and  for  this  reason  the  indictment  was  held  bad.  It 
stated  the  evidence  but  not  the /aci.  The  decision  in  the  celebrated  Shelley's 
Case,  1  Coke's  Rep.  88,  was  upon  a  special  verdict  prepared  by  counsel  and  re- 
sponded to  by  the  jury. 

(a)  Upon  the  trial  of  an  issue  of  fact,  a  special  verdict  should  find 
the  facts  to  which  the  law  gives  a  determinate  effect,  conclusive  of  the 
issue ;  and  no  judgment  can  be  rendered  on  findings  of  facts  which  are 
in  the  nature  of  evidence  only,  and  are  not  in  law,  conclusive  upon  the 
questions  at  issue.  Leach  v.  Church,  10  O.  S.  148.  A  special  verdict 
is  irregular  and  insufficient  unless  it  find  the  truth  of  the  fact.  It  will  not 
do  to  refer  the  evidence  to  the  court  and  ask  the  judgment  of  the  court 
upon  it,  Hambleton  v.  Dempsey,  20  0. 168.  Finding  evidence  sufficient 
'prima  facie  to  establish  all  the  requisite  facts  will  not  authorize  a  judg- 
ment UDon  such  verdict.     Blake  v.  Davis,  20  O.  231. 

When  jury  may  render  general  or  special  verdict.  Sec.  5201  .•  In  actions 
for  the  recovery  of  money  only,  or  specific  real  property,  the  jury  may 
render  either  a  general  or  a  special  verdict ;  in  all  other  cases  tlie  court 
may  direct  the  jury  to  find  a  special  verdict,  in  writing,  upon  all  or  any 
of  the  issues  ;  in  all  cases  the  court  may  instruct  the  jurors,  if  they  ren- 
der a  general  verdict,  to  find  upon  particular  questions  of  fact,  to  be 
stated  in  writing,  and  may  direct  a  written  finding  thereon ;  and  the 
verdict  or  finding  must  be  filed  with  the  clerk,  and  entered  on  the 
journal. 

Note. — In  actions  for  the  recovery  of  money  only,  or  specific  real  property, 
the  jury  may,  but  can  not  be  compelled  to  render  a  special  verdict.  Cleveland, 
etc.,  R.  Co.  V.  Terry,  8  O.  S.  570.  In  other  cases  the  power  to  direct  a  special 
verdict,  and  in  all  cases  to  submit  questions,  and  what  such  questions  shall  be, 
rests  with  the  court  in  the  exercise  of  its  sound  discretion.  It  is  not  a  right 
which  the  parties  can  require.  Questions  for  the  jury  to  answer  ought  to  be  so 
framed  that  each  can  be  answered  in  writing,  "  yes,"  or  "  no."  Sometimes  two  or 
more  states  of  fact  may  be  claimed  from  the  evidence,  upon  one  or  more  of  which 
the  verdict  can  be  clearly  sustained,  while  upon  the  others  it  may  be  matter  of 
grave  doubt,  the  law  not  being  settled  by  the  Supreme  Court.  Here  questions 
properly  framed  to  ascertain  what  state  of  facts  the  jury  base  their  verdict  upon, 
when  answered  by  the  jury,  narrow  the  future  consideration  of  the  case  to  the 
facts  upon  which  the  verdict  is  based.  All  else  is  rendered  immaterial,  when 
if  the  verdict  had  been  general,  the  whole  case  would  be  involved;  for  the  find- 
ing may,  for  aught  that  appears,  have  been  upon  the  debatable  grounds  alone. 
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(o)  In  an  action  to  recover  money  only,  or  specific  real  property,  it  is 
error  to  refuse  to  charge  the  jury  that  it  is  discretionary  wiih  the  jury 
to  return  a  general  or  special  verdict.  Adams  Expreu  Co.  v.  PoUoekt 
12  O.  S.  618. 

Special  findings  control  getieral  verdict.  Sec.  5202.  When  the  special 
finding  of  facts  is  inconsistent  with  the  general  verdict,  the  former 
ehall  control  the  latter,  and  the  court  may  give  judgment  accordingly. 

(a)  Where  one  or  more  of  several  defendants,  sued  as  partners,  an- 
swered, denying  that  they  were  meml)er8  of  the  firm,  or  indebted  on 
the  cause  of  action  stated  in  the  petition,  and  on  the  trial  of  the  issue 
the  jury  returned  a  general  verdict  for  the  plaintiff,  and  also  found 
specially,  under  the  direction  of  the  court,  that  the  defendants  so  an- 
swering were  not,  in  fact,  members  of  the  firm,  but  had  held  them- 
selves out  as  partners,  and  that  the  plaintiff  had  dealt  with  and  trusted 
them  accordingly :  Held,  that  such  special  finding  was  not  inconsistent 
with  the  general  verdict,  and  judgment  might  be  properly  entered 
tliereon  for  the  plaintiff.  Rd)er  v.  Columbus  i/.,  etc.,  Co.,  120.  S.  175. 
(Upon  the  facts  so  found,  they  were  estopped  from  denying  that  they 
were  partners  as  against  the  plaintiffs.  Such  holding  themselves  out 
as  partners  t)  the  world,  and  the  firm  being  dealt  with  upon  the  faith 
of  such  holding  out,  made  them  partners  as  to  those  so  dealing  with 
the  firm.) 

Jury  must  assess  the  amount  of  recovery.  Sec.  5203.  When,  by  the 
verdict,  either  party  is  entitled  to  recover  money  of  the  adverse  party, 
the  jury,  in  its  verdict,  must  assess  the  amount  of  recovery. 

(a)  In  an  action  for  the  recovery  of  money,  if  the  verdict  finds  for 
the  plaintiff,  but  its  language  is  such  that,  when  read  in  connection 
with  the  record,  the  amount  assessed  for  the  plaintiff  can  not  be  ascer- 
tained without  reference  to  the  tvidence  offered  on  the  trial,  no  judg^ 
ment  can  properly  be  entered  on  such  uncertain  verdict  Fries  ▼. 
Mack,  33  O.  S.  52. 

Jury  Impaneled  A?n>  Swobn. 

[Form  307.J 
John  Doe  | 

No. — '.]   vi.  >  Jury  Impaneled,  eta 

John  Smith  et  als.    ) 

Now  come  the  parties  herein  by  their  attorneys;  and  also  come  the  fol- 
lowing named  persons  as  jurors,  to  wit:    Ifurs  ttawu  tkem},  who  were  dul 
impanel e«l  and  sworn. 
33 
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Cause  Progressed. 

[Form  308.] 

First  Dat. 
[^Title  of  cause."] 
This  day,*  the  said  jury  having  heard  the  testimony  adduced  in  part,  and 

the  same  not  being  concluded,  said  cause  was  continued  until ,  at 

o'clock. 

[Form  308.] 

Second  Day. 
£7llle  of  cause."] 

This. day  came  again  the  parties  and  the  said  jurors  heretofore  im- 
paneled and  sworn  herein,  and  the  trial  proceeded  [?/  testimony  or  trial 
is  not  concluded,  conclude  as  in  preceding  form'];  and  tiie  said  jury  having 
heard  all  tlie  testimony,  the  argument  and  charge  of  the  court,  retired 
to  their  room  in  charge  of  the  sheriff  for  deliberation,*  and  there- 
upon come  the  said  jury  into  open  court  with  their  verdict  in  writing, 
signed  by  the  foreman,  and  say:  [//ere  copy  verdict.]  [*If  the  fact  be  so, 
add :  Jury  polled]  \_0r,  if  the  jury  do  not  agree  upon  a  verdict  the  day  the  case 
is  submitied  to  them,  say :  And  the  hour  of  adjournment  having  arrived,  the 
court  discharged  the  jury  until ,  at o'clock.] 

Note — Before  the  verdict  is  entered,  the  prevailing  party  must  pa)'  the  sheriff 
six  dollars,  as  jury  fee,  which  will  bo  taxed  and  collected  as  part  of  the  costs. 
Sections  5183,  5184,  requiring  this,  are  repealed,  83  v.  26. 

A  motion  for  a  new  trial  must  be  made  and  filed  within  three  days  after  the 
verdict  is  rendered,  except  for  newly  discovered  evidence,  which  must  be  made 
during  the  term.    §  5307.    See  New  Tkial. 

TRIAL  BY   THE   COURT. 

Wlien  and  how  trial  by  jw^y  may  be  waived.  Sec.  5204.  In  actions 
arising  on  contract  riie  trial  by  jury  may  be  waived  by  the  parties,  and 
in  other  actions  with  the  assent  of  the  court,  in  the  following  manner: 
1.  By  the  consent  of  the  party  appearing,  when  the  other  party  fails  to 
appear  at  the  trial,  by  himself  or  attorney.  2.  By  written  consent, 
in  person  or  by  attorney,  filed  with  the  clerk.  3.  By  oral  consent  in 
open  court,  entered  on  the  journal. 

(a)  If  no  objection  be  interposed  to  a  trial  by  the  court  until  after 
the  issues  are  found,  it  is  too  late  to  insist  that  tlie  case  should  liavc 
been  tried  by  a  jury,  nor  can  the  party  against  whom  the  issues  wero 
found  object  to  a  judgment  in  accordance  with  such  finding.  EUithorpe 
V.  Bnck,  17  O.  S.  72. 

And  where  a  judgment  is  rendered  on  default,  in  an  action  on  an 
account,  without  proof  of  the  plaintiff's  claim,  there  is  no  error  for 
which  the  judgment  will  be  reversed,  the  requiring  of  proof  on  such 


PREPABATTON  FOR  TRIAL  OF  A  CAUSE,  STa       515 

failure  to  answer  being  a  matter  within  tl)c  di.scretion  of  the  court. 
Doling  V.  Femeau,  25  O.  S.  635. 

XoU. — In  actions  ftrisiru;  on  contract,  the  court,  where  a  jury  is  waived,  is  re- 
quired to  try  the  caii«e.  In  actions  of  tort,  the  court  must  assent  to  such  waiver 
and  submission  as  well  as  the  parties. 

[Fora309.    §5204.] 
John   Doe     | 
No.  — .]      r*.  V  Waiver  of  Jury  by  riaintiff. 

John  Smith  et  als.  | 

In  this  case,  nil  the  defendants  hnving  failed  to  appear  at  the  trini, 
either  in  person  or  by  attorney,  the  plaintiDF,  in  open  court,  waives  atrial 
by  jury,  and  submits  this  ciuso  to  the  court  for  trial. 

[Form  310.    §  5204.] 

Court  of  Common  Pleas  of (,'ounty,  Ohio. 

John  Doe.  Plaintiff,  | 

No.  — .]  V*.  >  Waiver  of  Jury  Trial. 

John  Smith  et  nis.,  Defendants.  | 

In  this  case  a  trial  by  jury  i.s  waived  by  the  parties,  an<l  it  is  agreed  to 
submit  the  same  to  the  court  for  tiial  and  judgment. 

EowAau  CoKK,  .Attorney  for  Plaintiff". 
[^Date.2  Jos::rH  Cuittt,  .Attorney  for  Defendants. 

[Form  310a.    §  5204] 

^TilU  of  eause.2 

In  this  case,  the  parties,  by  their  attorneys,  this  day  waive  a  trial  by 
Jury,  and  agree  to  submit  the  same  to  the  court  for  trial. 

What  Hie  court  must  date  in  its  findings.  Sec.  5205.  Upon  the  trial 
of  questions  of  fact  by  the  court,  it  shall  not  be  necessary  for  the  court 
to  state  itj  findings,  except,  generally,  fur  the  plaintiff  or  defendant, 
unless  one  of  the  parties  request  it,  with  t!ie  view  of  excepting  to  the 
decision  of  the  court  upon  the  questions  uf  lata  involved  in  the  trial, 
in  which  case  the  court  shall  state  in  writing  the  conclusions  of  fact 
found,  separately  from  the  conclusions  of  law. 

(a)  Where  no  request  has  been  made  for  a  finding  under  this  section, 
a  {tarty  against  whom  an  issue  is  found  can  not  stand  by  when  the 
journal  entry  is  ninde,  make  no  objection  to  its  form  or  entry,  and  aft- 
erward avail  himself  of  inconsistencies  in  the  statement  of  the  steps 
by  which  the  court  reached  its  cjnclusions.  Frank  v.  Staie,  12 
O.  S.  1. 

When  the  court,  lieing  requested  to  state  separately  its  conclusions 
of  law  and  fact,  makes  a  sufficient  finding  of  the  facts,  nnd  renders  a 
final  judgment  thereon,  the  judgment  itself  is  to  be  regarded  as  a  state* 


516  CODE  PUACTICB  AND  PRECEDENTS. 

ment  of  the  court's  conclusion  of  law,  within  the  meaning  of  this  sec- 
tion.    Levi  V.  Daniels,  22  O.  S.  38. 

When  such  finding  of  facts  is  imperfect,  in  that  it  is  too  general 
in  its  terras,  and  does  not  specifically  find  the  facts  in  issue,  but  is  not 
excepted  to  on  that  ground,  and  the  record  t^hows  that  it  is  sustained 
by  the  evidence,  judgment  will  not  be  reversed  for  the  defect,     lb. 

In  such  case,  if  it  sufficiently  appears  from  the  record  that  the  judg- 
ment was  warranted  by  the  facts  so  found,  and  by  the  evidence,  it  will 
not  be  reversed  because  the  court  erred  in  its  statement  of  the  law  ap- 
plicable to  a  state  of  facts  not  found  by  the  court,  or  shown  by  the  ev- 
idence,    lb. 

When  a  fact  is  admitted  by  the  pleadings,  and  no  evidence  offered 
to  disprove  it,  it  is  error  for  the  court,  when  special  findings  are  re- 
quested under  this  section,  to  state  the  facts  contrary  to  such  admis- 
sion.    Oliver  v.  Moore,  23  O.  S.  473. 

Where  a  motion  for  a  new  trial,  on  the  ground  that  such  special 
findings  are  contrary  to  the  evidence,  has  been  overruled  and  excep 
tions  taken,  and  the  whole  testimony  embodied  in  a  bill  of  exceptions, 
the  reviewing  court,  having  found  the  error  complained  of  to  exist, 
will  look  into  the  whole  record  to  ascertain  whether  the  error  was  preju- 
dicial to  the  party.     lb. 

If  the  finding  of  facts  admits  of  a  construction  which  will  support 
the  judgment,  that  construction  will  be  adopted.  Jack  v.  Hudnall,  25 
O.  S.  255.  But  such  finding  must  contain  the  facts,  to  which  the  law 
gives  a  determinate  effect,  conclusive  upon  the  issue.  Leach  v.  Church, 
10  O.  S.  148.  (Mere  matter  of  evidence,  from  which  facts  might  or 
ought  to  have  been  found,  is  inadmissible  to  take  the  place  of  a  find- 
ing of  facts.) 

While  the  opinion  of  the  court  in  deciding  .i  case  may  be  in  such 
terms  as  to  constitute  a  finding  of  facts,  under  this  section,  yet  the 
practice  of  making  an  opinion  a  substitute  for  such  a  finding  is  irregu- 
lar; and,  where  the  law  and  facts  are  blended,  the  opinion  will  not  bo 
regarded  as  a  substantial  compliance  with  this  section.  Empire  Trans. 
Co.  V.  BUtnchard,  31  O.  S.  650 ;  Sanderson  v.  Iron  and  Nail  Co. ,  34  O. 
S.  442. 

If  the  court  make  a  special  finding  of  facts  and  renders  judgment 
thereon,  the  same  may  be  reviewed  on  error,  though  not  made  at  the 
request  of  either  party.     Harner  v.  Batdorf,  35  O.  S.  113. 

The  facts  found  must  be  sufficient  in  themselves  to  authorize  the 
judgment  rendered.     Springer  v.  Avondale,  35  O.  S.  620. 

If  the  court  refuse  the  request  of  a  party  to  make  such  special  find- 
ings, the  judgment  against  him  will  be  reversed,  unless  it  clearly  ap- 
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pears  that  he  was  not  prejudiced  thereby.     Oxford  2)j.  v,  Coltimbia,  38 
O.  S.  87. 

If  a  party,  nt  the  time,  makes  no  objection  to  the  sufficiency  of  the 
facts  found,  he  must  submit  to  such  judgment  as  the  facts  found  re- 
<iuire.  He  waives  mere  informalities  and  defects.  Carpenter  v.  Wamert 
38  O.  S.  416. 

2Via2s  by  court.  Sec.  5206.  The  provisions  of  this  chapter  (tit.  1, 
div.  3,  ch.  2)  respecting;  trials  by  jury  shall  apply,  as  far  as  they  are 
in  their  nature  applicable,  to  trials  by  the  court. 

IMal  of  agreed  case*  by  Uie  court.  Sec.  5207.  Parties  to  a  question 
which  might  bo  the  subject  of  a  civil  actiou  may,  without  action,  agree 
upou  a  case  containing*  the/</c/«  ujwn  which  the  controversy  depends, 
and  present  :i  submission  of  the  same  to  any  court  which  would  have 
jurisdiction  if  an  action  were  brought;  but  it  must  appear  by  affidavit 
that  the  controversy  is  real,  and  tlic  proceedings  in  good  faith,  to  deter- 
mine the  righU  of  the  parties ;  and  the  court  shall,  thereupon,  hear 
and  determine  the  case,  and  render  judgment,  as  if  an  actiou  were 
pending. 

Tlic  record  in  agreed  case.  Sec.  5208.  The  case,  the  submission,  and 
the  judgment,  shall  constitute  the  record. 

Judgment,  etc.,  in  agreed  ca^e.  Sec.  5209.  The  judgment  shall  be 
with  costs,  may  be  enforced,  and  shall  be  subject  to  reversal,  in  the 
same  manner  as  if  it  had  been  rendered  in  an  action,  unless  otherwise 
provided  in  the  submi^-siou. 

jVoto.— Courts  are  powerless  to  take  Jurisdiction  of  or  to  determine  any  mat> 
ter,  or  lejal  question,  or  controversy,  unlil  called  upon  by  the  proper  parties  in- 
tereitnd  tlierein  to  decide  the  rame  as  between  them.  AM  controversies  must 
be  real,  and  not  feij^ned  fur  the  purpose  of  obtainin:;  the  opinion  of  tl)n  judici- 
ary. This  proviaion  affords  a  speedy  method  of  obtaining  the  constructioa 
of  a  viil\ 

(a)  In  a  proceeding  under  this  section,  the  submission,  the  agreed 
case,  and  the  judgment  of  the  court  thereupon,  constitute  the  com- 
plete record,  and  it  is  not  necessary,  in  order  to  a  review  and  reversal 
uf  such  judgment  on  error,  that  there  should  bo  a  motion  for  new 
trial  or  bill  of  exceptions.     Broicn  v.  3fott,  22  O.  S.  149. 

But  the  case  submitted  must  Ix;  an  agreed  statement  of  facts  which 
might  be  the  subject  of  a  civil  action,  and  upon  which  ti  judgment 
may  be  rendered  as  if  an  action  were  |>ending  thereon.  Newark,  etc^ 
R.  Co/y.  Perry  Co.,  30  O.  S.  120. 

The  section  was  not  intended  to  provide  for  the  submis-sion  of  questions 
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of  law  for  the  mere  opinion  or  advice  of  the  court,  but  to  furnish  a  short 
and  convenient  mode  for  sucli  adjudication  of  actual  cases  as  would 
be  a  bar  to  a  future  action  for  the  same  cause  of  action.     lb. 

Where  a  case,  submitted  under  this  section,  merely  propounds  ques- 
tions of  law,  without  an  agreed  statement  of  facts  on  which  a  judgment 
can  be  rendered,  the  only  tiling  the  court  can  properly  do  is  to  dis- 
miss the  cause  without  judgment  aud  without  costs.     lb. 

Submission  of  Agreed  Case. 

[Form  311.    §5207.] 
A.  B.  and  C.  D.  agree  to  submit  the  following  stated  controversy  be« 

tween  them,  upon  the  facts  stated,  to  the  Court  of  Common  Pleas  of 

County,  Ohio,  for  determination  and  final  judgment,  according  to  the  stat- 
ute in  such  case  made  and  provided.  [//"  it  is  agreed  the  judgment  shall  end 
the  controversy,  add :  And  all  right  of  error  and  appeal  is  hereby  waived 
and  released.     §  5200.]  '  Edwaud  Coke,  Attorney  for  A.  B. 

J osEFU  Chitty,  Attorney  for  C.  D. 

All  necessary  parties  must  agree  to  the  submission. 

Agreed  Statement  of  Facts. 

[Form  312.    §  5207.] 
Under  the  foregoing  agreement  of  submission  the  following  facts  are 
agreed  to  :  \^Here  state  the  relation  oj  the  parties  to  the  subject  of  the  controversy, 
and  then  the  facts,  as  first,  second,  etc.'\ 

Upon  which  facts  the  parties  pray  the  judgment  of  the  court. 

Edward  Coke,  Attorney  for  A.  B. 
Joseph  Chitty,  Attorney  for  C.  D. 

Affidavit. 

[Form  313.    §  5207.] 
State  of  Ohio, County,  ss. 

Edward  Coke  and  Joseph  Chitty  make  solemn  oath  that  said  Edward 
Coke  is  the  attorney  for  said  A.  B.,  and  said  Joseph  Chitty  is  ihe  attorney 
of  the  said  C.  D.,  named  in  the  foregoing  agreement  of  submission  ;  that 
the  controversy  between  said  parties  arising  upon  said  agreed  facts  is  real, 
and  these  proceedings  are  instituted  in  good  faith,  to  determine  the 
rights  of  the  said  parties.  Edward  Coke. 

Joseph  Chittt, 

Sworn  to,  etc. 

The  judgment  may  commence:  "Upon  the  submission  oi  this 
cause,  upon  the  agreed  statement  of  facts  herein,  the  court,  after  hear 
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ing  the  arguments  of  counsel,  and  being  fully  advised  in  the  premiMS, 
doth  adjudge,"  etc. 

TlilAL  BY    REFEREES. 

All  issuer  vvvj  be  referred  by  comsent.  Sec.  5210.  All  or  any  of  the 
issues  ill  tlie  actiou  <>r  imiceeding,  whetlier  «f  fact  or  of  law,  or  both, 
may  be  referred  by  the  court,  or  :i  judge  thereof  in  vacation,  upon  the 
writien  cnusent  of  the  parties,  or  u|Km  tlieir  oral  consent  in  court,  en- 
tered upon  the  journal. 

When  court  may  order  referenca  tvitltout  coti^ent.  Sec.  5211.  When 
the  parties  do  not  consent,  the  court,  or  a  judj^e  thereof  in  vacation, 
may,  upon  the  appliciitiou  of  n  party,  or  of  its  or  his  motion,  direct 
n  reference  in  any  case  in  which  the  parties  are  not  entitled  by  the 
constitution  to  a  trial  by  jury. 

NoU. — Article  1,  section  C,  Constitution:  "The  rl!»ht  of  trial  by  jury  thall 
bo  JnviolMtc."  Tlio  cunslitutionni  riijlit  to  trial  by  jury,  in  civil  iiclion*,  is  lim- 
ited to  common-hiw  ac-tion.*,  cogniznble  in  common-luw  courts,  mid  dv>c8  not 
extend  to  matters  within  the  jurisdiction  of  a  court  of  cltnncery,  or  to  spe- 
cial stfttutory  proceedings',  in  wliich  juries  may  bo  impaneled  to  try  particular 
issues  submitted  to  thorn,  their  verdicts  bein'^  advisory  merely  to  the  court. 

A  jury  consists  of  twelve  men,  and  the  legislature  can  not  constitnto  n  lc«8 
number  a  jury  under  tliis  provision  of  the  constitution.  Wixrk  v.  State,  2  O. 
8.  290;  Sovereign  v.  State,  4  O.  S.  483-402. 

A  law  providing  for  a  jury  of  aix  bi;foro  a  justico  of  the  peace  is  not  uncon- 
stilutionnl,  iis  a  right  of  appeal  i^  given  where  a  trial  by  jury  may  be  bad. 

The  parties,  in  a  civil  action,  may  consent,  in  Cuurt,  to  a  trial  by  a  less  num- 
ber of  jurors  than  twelve. 

(a)  In  Jolinfon  v.  Wallace,  7  O.  (2pt.)  62,  it  was  held  that  where 
there  Mas  a  running  account  between  the  parties,  consisting  of  many 
items,  a  court  of  equity  has  coiicarrcnf  jurisdiction  with  a  court  of  law. 

In  Averdl  Coal  Co.  v.  Vcrncr,  22  O.  S.  372,  it  was  held  that,  in  on 
action  ft>r  the  recovery  of  money  wherein  the  only  relief  prayed  for 
is  a  money  judgment,  either  party  is  entitled  to  demand  a  trial  by 
jur}',  notwithstanding  numerous  items  of  account  arc  involved  in  the 
issue. 

(Had  the  party  prayed  for  "  an  account "  and  judgment  upon  the 
amount  found  due  him,  neither  party  would  have  had  the  constitu- 
tional right  to  demand  a  trial  by  jury,  as  the  relief,  the  obtaining  of 
an  account,  would  have  made  the  cause  an  equUabU  one,  by  dcciian— 
law  and  chancery  having  concurrent  jurisdiction  in  matters  of  accoant, 
consisting  of  many  items  on  both  sides — from  which  it  would  seem 
a  {tarty  may  give  or  subject  himself  to  the  constitutional  right  of 
trial  by  jury  by  the  form  of  the  prayer  contained  in  his  pleading, 
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rather  than  have  it  determined  by  the  legal  or  equitable  nature  of  his 
case.  Such  accounts  can  not  be  conveniently  and  satisfactorily  tried 
by  a  jury,  and  are  peculiarly  proper  for  trial  by  reference,  upon  tho 
consent  of  the  parties,  if  they  desire  justice  to  be  done.) 

Whether  the  suit  be  in  its  nature  legal  or  equitable,  an  appeal  va- 
cated the  report  of  the  referee,  under  the  former  statutes.  Lawson  v. 
Bissell,  7  O.  S.  129 ;  Bell  v.  Crawford,  25  O.  S.  402. 

Where  the  reference  was  made  on  motion  of  the  defendant,  he  can 
not  object  that  there  was  no  agreement  to  refer.  Kelbj  v.  Slnts,  25  O. 
S.  567. 

JVhen  reference  ordered  in  vacation.  Sec.  5212.  If  a  referee  die,  or 
be  disabled,  or  refuse  to  serve,  a  judge  of  the  court  in  which  the  ac- 
tion is  pending  may,  in  vacation,  appoint  anotlier  j)erson  to  take  his 
place,  or  again  direct  a  reference  as  provided  in  the  two  preceding 
sections. 

Trial,  etc.,  before  referee — Exceptions — Report.  Sec.  5213.  The  trial 
by  referees  shall  be  conducted  ia  the  same  manner  as  a  trial  by  tho 
court ;  referees  may  summon  and  enforce  tho  attendance  of  witnesses,  ad- 
minister all  necessary  oaths  in  the  trial  of  the  case,  and  grant  adjourn- 
ments, the  same  as  the  court ;  they  must  state  the  facts  found,  and 
the  conclusions  of  law,  separately,  and  their  decision  must  be  given, 
and  may  be  excepted  to  and  reviewed,  in  like  manner ;  their  report 
upon  the  whole  issue  shall  stand  as  the  decision  of  the  court,  and  judg- 
ment may  be  entered  thereon  in  the  same  manner  as  if  the  action  had 
been  tried  by  the  court ;  when  the  reference  is  to  report  the  facts,  the 
report  shall  have  the  effect  of  a  si)ecial  verdict ;  and,  when  the  court 
directs  it  to  he  done,  the  referee  shall  reduce  the  testimony  of  the  wit- 
nesses to  writing,  and  require  them  severally  to  subscribe  the  same. 

(See  section  5267.  Testimony  so  signed  by  the  witness  may  be  used 
as  a  deposition.) 

(a)  The  trial  before  a  referee  is  a  substitute  for  trial  by  a  jury ;  and 
the  finding,  which  is  subject  to  the  review  and  revision  of  the  court 
ordering  the  reference,  is  in  effect  the  special  verdict  of  a  jury.  Laiv- 
son  v.  LisseU,  7  O.  S.  129 ;  BeU  v.  Crawford,  25  O.  S.  402. 

The  court  may  order  a  referee  to  file  a  supplemental  report,  but  it 
is  not  error  to  refuse  to  do  so.     Cincinnati  v.  Cameron,  33  O.  S.  336. 

In  the  trial,  the  referee  acts  as  the  court,  and  exceptions  should  be 
taken  in  the  same  manner  as  at  a  trial  in  court.  If  it  is  desired  that 
evidence  already  given  be  ruled  out,  the  party  should  point  out  what 
the  evidence  is,  so  that  it  can  be  ascertained  with  reasonable  certainty, 
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Otherwise  it  lays  no  foundation  for  the  action  of  a  court  on  error.  lb. 
(And  when  evidence  is  udniitted  subject  to  exception,  a  motion  must 
be  made,  overruled,  and  excepted  to,  to  make  its  admission  a  ground 
of  error,  otherwise  llie  objection  is  waived.  Thayer  v.  Luce,  22  O. 
8.  63.)  Amended  or  supplemental  pleadings  may  be  filed  during  the 
progress  of  the  cause,  and  tlieir  character  is  to  be  determined  by  the 
averments  they  contain,  and  not  by  the  name  given,  as  "  supple- 
meutiil,"  when  they  are  amendatory,  and  they  may  be  filed  before  the 
referee.     Cincinnati  v.  Cameron,  33  O.  S.  336-356. 

Where  the  reference  is  to  tliree,  it  seems  the  concurrence  of  a  nio- 
jority  in  the  report  is  sufficient.     JJiodea  v.  Baird,  16  O.  S.  573. 

How  rrfereea  chosen.  Si:c.  5214.  In  all  cases  of  reference,  except 
when  an  infant  is  a  party,  the  parties  may  agree  upon  a  suiUible  per- 
son or  i)ersons,  not  exceeding  three,  and  the  reference  shall  be  ordered 
accordingly;  and  if  the  parlies  do  not  agree,  the  court  shall  appoint 
referees,  not  exceeding  three,  who  shall  be  free  frtjm  exception. 

How  far  applicable  to  Probate  Court.  Sec\  5215.  A  reference  as 
pn>vided  in  this  chapter  (tit.  I,  div.  3,  ch.  2)  can  not  be  ordered  by  a 
pn)batc  court,  unless  by  consent  of  the  parties  to  the  reference,  and 
the  referees. 

Referees  must  sign  bills  of  exceptions.  Sec.  6216.  The  referees  shall 
sign  any  true  exceptions  taken  to  an  order  or  decision  by  them  made 
in  the  case,  and  return  the  same  with  their  report  to  the  court  which 
made  the  reference. 

(a)  A  motion  to  recommit  the  report  to  the  referee,  so  that  a  party 
may  except,  or  for  other  purpose,  is  discretionary,  and  the  action  of 
the  court  in  that  regard  is  not  subject  to  review.  Averill  Coal,  etc.,  Oa. 
V.  Vemer,  22  O.  S.  372 ;  Cincinnati  v.  Cameron,  33  O.  S.  336. 

Oath  of  the  referees.  Sec.  5217.  The  referees  must  be  sworn  well 
and  faithfully  t:>  hoar  and  examine  the  cause,  and  to  make  a  just  and 
true  report  therein,  according  to  the  best  of  their  understanding;  and 
the  oath  may  be  administered  by  any  person  authorized  to  take  depo> 
sitions. 

Compensation  of  referees  taxed  as  costs.  Sec.  5218.  The  referees  sliall 
be  allowed  such  compensation  for  their  services  as  the  court  deems  just 
and  proper,  which  shall  bo  taxed  as  a  part  of  the  costs  in  the  case. 
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Consent  to  Reference. 

[Form  314.    §  5210.] 
Common  Pleas  Court  of County,  Ohio. 

John  Doe,  PlaintiflF,                )  ^           ^  j.     r,  p      /->          x  x 

-M-     -1  f  Consent  to  Refer  Cause  to  ,  etc., 

John  Smith  et  als..  Defendants.    )    1^®^^^"®^ 

It  is  hereby  agreed  to  refer  this  case  [^r,  the  following  issues  in  this  case, 

specifying  theni]    to  as  referee,   under   and   in  accordance  with  the 

statute  in  such  case  made  and  provided.  \^And  (if  desired)  he  shall  also  re- 
duce the  testimony  of  the  witnesses  to  icritinj  and  require  them  severally  to  subscribe 
the  same.'\ 

Edward  Coke,  Attorney  for  Plaintiff, 

[Date.~\  JosKPU  Chittt,  Attorney  for  Defendants 

[Form  316.    §§5210,5211.] 
John  Doe  ") 

Jo'hn~Smith.  John  Jones,  and  [    ^'^^'  Referring  Cause  to .  Referee. 

Hugh  Evans,  j 

In  this  case,  upon  the  written  consent  of  all  the  parties  to  this  action 
duly  filed  herein  *  [or,  upon  the  oral  consent,  in  open  court,  of  all  the 
parties  to  this  action  ;  or  when  the  parlies  are  not  entitled  by  law  to  a  trial  by 

jury,  upon  the  application  of ,  plaintiff, or  defendant,  as  the  casemaybe ; 

or,  by  the  court  upon  its  own  motion,  or,  by ,  a  judge  of  said  court,  in 

vacation,  upon  his  own  motion],  *  it  is  hereby  ordered  by  the  court  \_or,  by 

,  a  judge    of  said  court,    in  vacation],  that  this  cause  be  and  the 

same  is  hereby  referred  to ,  as  referee,  to  try  and  determine,  accord- 
ing to  law,  all  the  issues  of  law  and  fact  arising  herein  [^or,  the  following 
issues  of  fact,  specifying  them'],  and  report  his  lindings  of  fact  and  conclu- 
sions of  law,  separately,  to  this  court,  without  unnecessary  delay  [^or,  at 
the term,  18 — ,  of  this  court;  or,  by  the day  of ,  a.  d.  18 — ]. 

[^Andif  desired:  Also  that  he  reduce  the  testimony  of  the  witnesses  to 
writing,  and  require  them  severally  to  subscribe  the  same,  and  report  and 
file  such  testimony  with  his  report.] 

Order  to  Referee. 

rForin316.    §§5210-5218.] 

The  State  of  Ohio, County,  ss. 

To ,  Greeting: 

You  have  been  appointed  referee  in  the  case  of ,  plaintiff,  against 

,  defendant,  being  cause  No. ,  pending  in  the  Court  of  Common 

Pleas  of  said  county,  which  i.-<  in  the  words  and  figures  following,  to  wit: 
[//ere  copy  the  order  of  reference.] 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  the  seal  of  our 
said  Court  of  Common  Pleas,  this day  of ,  a   d.  18 — . 

[seal  op  court.]  ,  Clerk. 
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On  receiving  the  order,  the  referee  or  referees  will  fix  the  time  aud 
place  of  hearing,  and  notify  the  attorney.*,  tr  parties  of  tl>e  same. 
The  obtaining  <»f  witnesses,  and  the  trial  of  the  cause  will  l>c  the  same 
as  in  court  All  the  files  in  the  cause  will  be  placed  in  the  hands  of  the 
referee. 

Before  assuming  the  discharge  of  his  duties  the  referee  must  be 
sworn. 

Oath  of  Refebee. 

[Form  317.    §  5217.] 

I,  .  do  solemnly  swear  {^or,  alBrm  under  the  pains  and  pennlties  of 
perjury]  that  I  will  fnithfully  hear  and  examine,  according  to  thu  require- 
ments of  the  order  of  reference  of  the  same,  the  ciiise  of ,  pluintiflT, 

against  .  defendant,  being  cause  No. ,  pending  in  the  Court  of 

Common  Pleas  of County,  Ohio,  nn<l  mnko  a  just  and  true  report 

therein,  according  to  thn  best  of  my  understanding,  as  required  by  the 
order  of  reference  issued  by  said  court  to  me. 

IDaie.'}  ,  Keferee. 

Sworn  to,  etc. 

The  oath  may  be  attached  lo  the  report. 

Exceptions  may  be  taken  as  in  the  trial  of  a  cnuso  in  court.  If, 
when  the  rejwrt  is  published  by  the  referee  to  the  parties,  either  party 
desires  to  take  a  bill  of  exceptions,  the  same  may  be  done  as  on  a'trial 
to  the  court.  If  it  is  claimed  that  the  findings  of  fact  are  manifestly 
against  the  weight  of  the  evidence,  a  motion  fi>r  a  new  trial  for  such 
reason  should  be  made;  and  when  overruled,  a  bill  of  exceptions 
taken  emlwdyiug  all  the  evidence.  Otherwi.se  the  only  remedy  left 
the  iiarty  will  be  that  the  conclusions  of  law  upon  the  facts  found  are 
erroneous.  The  testimony,  when  rei>orted  as  require<l  by  the  order 
of  reference,  is  merely  to  perpdwite  the  evidence,  so  that,  if  the  case 
be  again  tried,  and  the  witnesses  dead  or  absent,  it  may  bo  read  as 
their  depositions.     See  Bill.s  of  Exceitions. 

Referee's  Report. 

[Form  318.] 
Court  of  Common  Pleas  of County,  Ohio. 

[Style  of  eaust.'\ 

In  thin  cnxe,  after  being  duly  sworn  according  to  Inw,  as  shown  in  the 
oath  attached  hereto  and  returned  herewith,  in  pursuanco  of  notice  given 

to  said   parties,  tbroujih  their  re»i>ectivo  attorneys,  on  the  Afi^  of 

/A.  n.   18 — ,  at  .  the  undersigned  referee,  in  pursuance  of,  and 

in  accordance  with,  th«  command  of  the  order  of  reference  hereto  at- 
tached and  returned  herewith.  rnmmence<l  the  hearing  of  this  cause. 
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Present:  ,  on  behalf  of  the  plaintiff;  and  ,  on  behalf  of  the 

defendant.     After  the  statement  of  the  case  by  the  parties, was  first 

sworn  and  examin'ed  as  a  witness  on  behalf  of  the  plaintiff";  also 

and  ,  etc.;  when  the  further  hearing  of  the  cause  was  adjourned 

until ,  1 8 — ,  at o'clock  —  m. 

[  When  the  case  is  again  taken  vp,  state  date,  and  proceed  as  above."] 

[_When  trial  concluded,  add :  And  both  parties  having  concluded  the  evi- 
dence on  their  respective  parts,  and  their  arguments,  and  finally  submit- 
ted the  cause,  I,  as  such  referee,  do  find  the  following  facts]  : 

First. 

Second,  etc.  [stating  all  the  facts  /ownrf]. 

Upon  which  facts,  I  find  the  following  conclusions  of  law: 

First,  etc.  [stating  thern]. 

Said  findings  I  duly  published  to  the  parties  on  the day  of ,  A. 

D.  18—. 

[If  the  order  requires  the  report  of  the  testimony  of  the  witness,  add:  The  tes- 
timony of  all  the  witnesses  examined  on  the  hearing  was  reduced  to  writ- 
ing and  signed  by  them  respectively,  which  testimony  is  returned  and 
filed  with  tliis  report.] 

[N,  B. — The  testimony  will  be  returned  separately  from  the  report,  and 
all  papers,  documents,  etc.,  properly  marked  and  numbered  as  exhibits, 
attached  to  it.] 

[If  a  bill  or  bills  of  exceptions  be  taken  b]j  either  or  both  the  parties,  add :  And 
upon  the  publication  to  the  parties  of  said  findings,  the  — —  (plaintiff,  or 
defendant,  as  the  ca^e  rnaj  be)  filed  his  motion  for  a  new  trial,  which  mo- 
tion is  returned  and  filed  herewith,  and  which  motion  was  overruled,  to 
which  the excepted,  and  thereupon  tendered  his  certain  bill  of  ex- 
ceptions, which,  being  found  by  me  to  be  true,  is  allowed,  signed  and 
sealed,  and  returned  and  filed  herewith.] 

[State  the  attendance  of  each  witness  and  the  number  of  days  he  attended,  his 
mileage,  etc.,  and  all  the  items  of  costs  incvrred ;  also  state  the  time  employed  by 
the  referee  in  hearing  the  cause,  and  in  making  vp  his  report,  add:  for  which 
he  charges  a  fee  of dollars.] 

All  of  which  is  respectfully  submitted,  this day  of ,  a.  n.  18 — . 

,  Referee. 

Kote. — The  forms  of  bills  of  exceptions  nro  g\\en,  post. 

"When  the  referee's  report  is  filed,  tho  party  desiring  its  confirmation  should 
file  a  motion  in  tho  court  to  confirm  it;  and  objections  to  its  confirmation  in 
whole  or  in  part  should  be  taken  by  filing  exceptions.  If  no  bill  of  exceptions 
be  taken  before  the  referee,  the  only  question  which  can  be  considered  by  the 
court  is  what  judgment  should  bo  rendered  upon  the  findings  of  fact  by  tho 
referee.  If  there  be  a  bill  of  exceptions,  the  court  will. consider  the  case  upon 
the  report  and  .«uch  bill  of  exceptions.  A  bill  of  exceptions  so  taken  will  bo 
considered  as  part  of  the  record  upon  petition  in  error  in  every  reviewing  court 
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Motion  to  Confirm  Referee's  Report. 

[Form  319.] 

Common  Pleas  Court  of County,  Ohio. 

John  Doe.  Plaintiff.  | 

No.  -.-.]  vs.  >  Motion  to  Confirm  Report  of  Referee. 

Jubn  Smith  et  aU.,  Defendants.  | 

The  plaintiff  [or,  defendant]  moves  the  court  to  confirm  the  report  of 

,  referee,  reported  and  filed  in  this  cause,  and  for  judgment  in  hia 

favor  against  said  defendants  upon  the  findings  of  said  referee  in  Shid  re- 
port.   ,  Attorney  for . 

Exceptions  to  Report  of  Referee. 

[Form  320.] 

Common  Pleas  Court  of County,  Ohio. 

John  Doe.  Plaintiff,  1 

No.  — .]  V*.  >  E.Kceptions  to  Report  of  Referee. 

John  Smith  et  nls  ,  Defendants,  j 

And  no»v  como  the  said  [defendants]  an<l  except  to  the  report  filed 
herein  of  the  referee, ,  and  allege  the  following  exceptions: 

First,  etc. 

Whereupon  the  defendant  asks  that  said  report  be  set  aside,  and  for  all 
proper  relief.  ,  Attorney  for . 

KoU. — Tho  court  will,  as  tho  case  may  require,  confirm  the  report  and  enter 
Judgment  upon  it;  or  if  it  sustains  tho  exceptions,  modify  it,  set  the  same  aside, 
or  render  such  judgment  tis  tho  facts  found  legally  require  to  bo  rendered.  If 
■et  aside  the  case  may  bo  referred  again  to  a  referee. 

TRIAL  BY   MASTER  COMMISSIONERS. 

Appointment  of  master  commissioner.  Sec.  5219.  The  Court  of  Com- 
mon Picas  may  appoint,  in  each  county,  such  number  of  persons  as 
may  be  necessary,  to  be  master  commissioners,  who  shall  hold  their 
office  for  the  term  of  three  years,  unless  removed  by  the  court  for  good 
cause;  and  the  master  commissioners  so  ap{viinted  shall  have  power  to 
administer  all  oatlis  required  iu  tiie  discharge  of  their  official  duties,  or 
authorized  to  be  adiniuistered  by  the  laws  of  this  state. 

(a)  Uuder  tiic  former  statutes,  a  reference  t)  a  master  commissioner 
for  trial  was  the  same  as  a  reference  to  a  referee;  and  where  a  case  in 
which  the  parties  were  not  entitled  to  a  trial  by  jury  was  referred,  with 
instructions  to  reduce  tlie  testimony  to  writing,  and  repirt  it  to  the 
court,  and  the  master  reported  his  findings  of  the  law  and  facts  in- 
volved.  in  the  issues,  together  with  the  testimony,  to  which  report 
exceptions  being  file<l,  the  same  were  overruled  by  tho  court  and  judg- 
ment rendered:  Held,  1.   On  appeal  to  the  District  Court,  the  case 
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stands  upon  the  issues  joined  in  the  court  below,  and,  for  the  purpose 
of  trying  such  issues,  the  parties  are  entitled  to  introduce  any  compe- 
tent testimony,  witiiout  regard  to  the  fact  whether  such  testimony  was 
or  might  have  been  offered  on  the  hearing  before  the  master.  2.  But 
where  an  order  of  reference  is  made  to  a  master  for  the  purpose  of 
stating  an  account,  or  ascertaining  some  other  matter,  auxiliary  to  the 
determination  of  the  cause  by  the  court,  the  report  is  not  vacated  by 
the  appeal,  but  is  carried  to  the  appellate  court  for  confirmation,  modi- 
fication, or  vacation,  as  the  appellate  court  may  determine  from  the 
testimony  so  reported,  unless,  upon  some  equitable  showing,  the  court 
permits  additional  testimony  to  be  oflTcred.  Bell  v.  Crawford,  25  O.  S. 
402. 

When  the  evidence  taken  before  a  master  is  filed  in  the  special  terra 
of  the  Superior  Court  of  Cincinnati,  but  not  recorded  upon  the  jour- 
nal, and  the  cause  is  taken  on  petition  in  error  to  general  term,  on  the 
alleged  ground  of  error  that  the  judgment  is  manifestly  against  the 
evidence,  such  evidence  taken  before  tlie  master  and  so  filed  is  before 
the  general  terra  as  an  original  file  in  the  case,  and  may  be  considered 
by  the  court  without  being  embodied  in  a  bill  of  exceptions.  Gill  v. 
Gerjer,  15  O.  S.  408,  409.     (Sec  section  499a,  Sup.,  pp.  40,  41.) 

Note. — Ordinarily,  the  report  of  a  master  commissioner  is  bnt  advisory  to  the 
court,  as  th;i  verdict  of  a  jury  upon  an  issue  tried  in  a  court  of  chancery.  It  is 
brought  before  the  court  on  motion  to  conflrm,  or  upon  exceptions,  in  the  same 
manner  as  the  report  of  a  referee.    See  section  5252. 

Oath  and  bond.  Sec.  5220.  Before  a  master  commissioner  enters 
upon  tlie  duties  of  his  oflice  he  must  be  sworn  to  perform  them  faith- 
fully, and  shall  also,  with  surety,  to  be  approved  by  the  court,  execute 
an  undertaking  to  the  State  of  Ohio,  in  such  sum  as  tlie  court  shall 
direct,  to  the  effect  that  he  will  pay  over  all  money,  and  faithfully  dis- 
charge the  duties  of  his  office ;  the  court  may,  at  any  time,  require  a 
master  commissioner  to  give  other  or  further  security,  and  in  default 
ihereof,  by  a  day  fixed  by  the  court,  his  office  shall  thereby  be  vacated ; 
and  the  undertaking  shall  bo  filed  in  the  office  of  the  county  auditor, 
and  may  be  sued  upon  as  provided  in  section  4994. 

Special  master  commissioner.  Sec.  5221.  The  court  may  appoint  a 
special  master  commissioner,  who  shall  be  sworn  faithfully  to  discharge 
his  duties,  and  who  may  administer  all  necessary  oaths  on  any  liearing 
before  him. 

js^oie. — In  a  proper  case,  the  court  may  require  a  special  master  to  execute  a 
bond,  conditioned  to  cover  the  matter  referred  to  him,  the  same  jis  in  the  case 
of  a  regular  master  commissioner.    The  oath  is  like  the  oath  of  a  referee. 
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What  and  how  actiona  r^erred  to  a  ttuuttr  commimoner,  8ex?.  5222. 
Tho  court,  or  a  judge  thereof  in  vacation,  may,  upoa  iiiotioa  of  a  party, 
refer  an  action  in  which  the  parties  are  not  entitled  to  a  trial  by  jury, 
to  a  regular  or  8|>ccial  master  commissioner,  to  take  tlio  testimony  in 
writing,  and  report  tliosnme  to  the  court,  and  therewith  his  conclusions 
on  the  law  and  facts  involved  in  the  issues,  which  report  may  bo  eX' 
cepted  to  by  the  ])arties,  and  confirmed,  modified,  or  set  asido  by  the 
court. 

Kote. — To  render  tl:o  testimony  tnken  hef.>ro  tho  nni«ter  compcfnt  cridcnco 
as  n  depoeiticm  in  a  future  trial,  the  witnesses  should  respectively  aupi  their  te«- 
timony.  {  5207;  Bonnet  ▼.  Diekton,  14  O.  S.  430.  Orders  of  rofuroneo  should 
require  this  to  bo  dono. 

Tlieir  powen  and  duliei.  Sec.  5223.  A  master  commissioner,  or 
special  master  commissioner,  may  summon  and  enforce  the  attendance 
of  witnesses,  and  grant  adjournments,  the  same  as  the  court ;  and,  when 
the  court  directs  it  to  be  done,  &'iaZZ  require  the  witnesses  severally  to 
subscribe  their  testimony. 

Cotnpensation.  Sec.  5224.  A  master  commissioner  or  special  master 
commissioner  shall  bo  allowed  such  fees  as  are  allowed  for  similar  serv- 
ices to  other  officers. 

Noie. — For  forms,  see  815-320— Referees,  Bills  of  exceptions  need  not  be 
taken  on  tho  hearing  of  a  cause  before  a  ma«tor.  He  will  set  forth  in  his  report 
tho  exceptions  taken  and  bis  rulings  upon  tho  same,  and  as  be  reports  ail  the 
evidence  and  his  findings  of  law  and  facts,  all  exceptions  can  bo  mado  availabla 
upon  exceptions  tu  bis  report. 
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CHAPTER  XXX. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 

What  an  exception  is.  Sec.  5297.  An  exception  is  an  objection  taken 
to  q,  decision  of  the  court  upon  a  matter  of  law. 

When^-exception  miLst  be  made.  Sec.  5298.  The  party  objecting  to  the 
decision  muSt^xcept  at  the  time  the  decision  is  made;  and  time  may  be 
given  to  reduce\the  exception  to  writing  (i.  c,  to  tahe  and  file  a  bill  of 
exceptions),  but  uotbeyond  the  term.  (See  section  5302 ;  State  v.  Hawes, 
43  O.  S.  16,  extenaing  nunc  pro  tunc  power  to  thirty  days  from  rising 
of  term.) 

How  exception  must  bs  stated.  Sec.  5299.  No  particular  fwm  of  ex- 
ception is  required ;  and  the  exception  must  be  stated,  with  the  facts, 
or  so  much  of  the  evidence  as  is  necessary  to  explain  it,  and  no  more, 
and  the  whole  as  briefly  as  possible.  (See  sections  5305,  clause  G ; 
6710,  Sup.,  p.  383,  Supreme  Court.) 

How  taken  when  facts  appear  of  record.  Sec.  5300.  When  the  de- 
cision objected  to  is  entered  on  the  record,  and  the  grounds  of  objection 
appear  in  the  entry,  the  exception  may  be  taken  by  the  party  causing 
to  be  noted  at  the  end  of  the  entry  that  he  excepts. 

WJien  bill  of  exceptions  may  be  taken.  Sec.  5301.  Where  the  decis- 
ion is  not  entered  on  the  record,  or  the  grounds  of  objection  do  not 
sufficiently  appear  in  the  entry,  or  the  exception  is  to  the  opinion  of 
the  court  on  a  motion  to  direct  a  nonsuit,  lo  arrest  the  testimony  from 
the  jury,  or  for  a  new  trial  for  misdirection  by  the  court  to  the  jury, 
or  because  the  verdict,  or,  if  a  jury  was  waived,  the  finding  of  the 
court,  is  against  the  law  or  evidence,  the  party  excepting  must  re- 
duce his  exception  to  writing,  and  present  it  to  the  court  for  allow- 
ance. 

(There  is  no  nonsuit  under  the  Code,  section  5314.  Stoekstill  v. 
Railroad  Co.,  24  0.  S.  83.) 

How  to  be  talcen,  filing,  etc.  Sec.  5302.  If  the  exception  be  true,  or, 
if  it  be  not  true,  then  after  it  is  corrected,  a  majority  of  the  judges 
composing  the  court  must  allow  and  sign  it  before  the  case  proceeds,  or, 
if  the  party  consent,  within  thirty  days  after  the  term ;  the  bill  of  ex- 
ceptions shall  be  filed  with  the  pleadings,. and,  if  the  party  require  it, 
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made  a  part  of  the  record,  but  not  spread  on  Uie  journal;  and  if  it  is  to 
be  signed  after  the  terra,  the  journal  must  be  kept  open,  and  the  al- 
lowance and  signing  thereof  entered  thereon  as  of  the  term. 

Note. — This  sectiun  dispenses  with  the  necessity  of  taking  bills  of  exceptions 
under  seal.  "The  party  "  mentioned  is  the  party  *' consenting"  to  the  signing 
of  the  bill  of  exceptions  within  thirty  days  after  the  term.  State  v.  Hawes,  48 
O.  S.  16.  The  party  taking  such  time  ought  to  have  his  consent  entered  upon 
the  journal  during  the  term,  or  ask  to  have  such  entry  made,  and  except  if  it 
bo  refused.  lb.  This  would  seem  to  be  necessary  to  show  that  such  party  has 
not  waived  his  exception,  which  a  party  can  always  do;  and,  if  once  waived, 
it  is  waived  finally.  A  waiver  during  the  continuance  of  the  term  and  fur  any 
number  of  days  thereafter  less  than  thirty,  will  not  entitle  him  to  renew  his 
exception  on  the  thirtieth  day  after  the  term.  Moore  v.  Brown,  10  O.  200,  201 ; 
London  v.  R4!id,  it.  203. 

This  section  extends  section  6298,  giving  the  words,  "  but  not  beyond  the 
term,"  the  effect  of  "within  thirty  days  after  the  term,  if  the  party  consent." 
State  V.  Howes,  43  O.  S.  16. 

Immaterial  exceptions.  Sec.  5303,  No  exception  shall  be  regarded 
unless  it  is  material,  and  prejudicial  to  the  substantial  rights  of  the 
party  excepting.     (And  see  section  5115.) 

Whai  exceptions  may  be  wiilvdrawn.  Sec.  5304.  Exceptions  taken  to 
the  decision  of  a  court  of  record  may,  by  leave  of  such  court,  be  with- 
drawn from  the  .files  by  the  party  taking  the  same,  at  any  time  before 
proceedings  in  error  are  commenced,  and  before  the  exceptions  are  re- 
corded. 

Note. — No  exception  is  necessary  to  any  matter  appearing  on  the  face  of  the 
record,  and  which  is  prejudicial  to  the  party.  If  erroneous,  he  can  avail  him- 
self of  the  error  without  excepting,  unless  his  consent  appears  of  record. 

(a)  A  mere  abstract  proposition  of  law  can  not  be  presented  for  the 
decision  of  a  court  of  error,  by  bill  of  exceptions.  The  party  except- 
ing must  distinctly  point  out  wherein  he  may  have  been  prejudiced  by 
the  decision  excepted  to.  King  v.  Kenny,  4  O.  79;  McDougal  v. 
Fleming,  4  O.  388 ;  Leu-is  v.  State,  ib.  389 ;  Osbum  v.  State,  7  O.  (1 
pt.)  212;  SUphens  v.  State,  14  O.  386;  Watson  v.  Broum,  ib.  473; 
Cressinger  v.   Welch,  15  O.  156. 

An  exception  may  be  taken  to  a  refusal  of  the  court  to  give  such 
instructions  as  properly  arise  in  the  case.  Lewis  v.  State,  4  O.  389 ; 
Jones  V.  State,  20  O.  34.  But  the  mere  failure  of  the  court  to  instruct 
a  jury  upon  a  particular  point  of  law,  arising  in  the  ca.se,  is  not  a 
groun(f4)f  error.  Ib.  To  make  such  failure  a  ground  of  error,  the 
34 


530  CODE  PRACTICE  AND  PRECEDENTS. 

court  should  have  been  requested  to  instruct  upon  the  point.  Tb. 
(Any  other  rule  would  impose  upon  the  court  the  duty  of  instructing 
the  jury  upon  every  point  involved  in  the  case,  which  would  be  prac- 
tically impossible,  while  it  is  easy  for  a  party  to  ask  instructions  upon 
such  points  as  he  may  desire.) 

A  naked  statement  of  facts,  it  not  being  shown  wherein  the  facts 
prejudiced  the  party  complaining,  lays  no  ground  for  a  reversal.  Os- 
burn  V.  /State,  7  O.  (1  pt.)  212. 

Error  will  lie  to  the  ruling  of  the  court,  upon  questions  of  law, 
where  the  cause  is  submitted  to  the  court,  in  the  same  manner  as  if  it 
had  been  submitted  to  a  jury.  Franklin  Bank  v.  Buckingham,  12  O. 
482;  Bisselly.  CoucJiaine,  15  O.  58;  Beed  v.  Evans,  17  O.  128,  131; 
Ide  V.  Churchill,  14  O.  S.  317.  Such  exception  can  now  be  taken  to 
the  finding  of  facts  by  the  court,  by  motion  for  a  new  trial,  on  the 
ground  that  the  findings  are  against  the  evidence.  §  5305,  cl.  6. 
(But  for  this  clause,  and  prior  to  its  enactment  in  1858,  this  could  not 
be  done.     Markle  v.  Town,  etc.,  of  Akron,  14  O.  586.) 

Where  there  was  an  agreed  statement  of  facts  to  which  was  added  : 
"To  the  sufficiency  of  said  testimony  the  defendant  by  his  counsel  ob- 
jects, and  the  court  overruled  his  objection  and  directed  judgment  to 
be  entered  for  the  plaintiff.  To  which  ruling  and  decision  of  the  court 
the  defendant  by  his  counsel  excepts,  and  prays  the  court  to  sign  the 
same,  that  it  may  become  a  part  of  the  record,  and  it  -is  done  accord- 
ingly in  open  court,"  and  then  followed  the  signatures  and  seals  of  the 
judges :  Held,  that  this  was  a  sufficient  bill  of  exceptions.  AcJieson  v. 
Sutliff,  18  O.  122.  (The  exception  in  such  a  case,  if  the  agreed  facts 
are  made  part  of  the  judgment  entry,  will  be  saved  and  made  avail- 
able to  the  party,  by  causing  an  exception  to  the  judgment  to  be  noted 
at  the  close  of  the  entry.     §§"  5207,  5300.) 

Where  a  record  is  offered  as  a  bar,  and  the  court  hold  that  it  is  not 
a  bar,  it  is  necessary,  in  order  to  present  the  question  to  a  court  of 
error,  that  a  bill  of  exceptions  be  taken.     Myers  v.  Moore,  19  O.  136. 

Where  a  court  of  error  reversed  the  lower  court  for  not  granting  a 
motion  for  a  new  trial,  such  judgment  of  reversal  is  not  ordinarily  re- 
viewable on  error  in  the  Supreme,  or  other  higher  appellate  court. 
(On  such  new  trial  full  justice  to  the  rights  of  the  parties  may  be 
done.)  Spafford  v.  Bradley,  20  O.  74;  Pendleton,  etc.,  B.  Co.  v.  Stall- 
man,  22  O.  S.  1 ;  Smith  v.  Board  of  Ed.,  27  O.  S.  44;  Dean  v.  King, 
22  O.  S.  118.  But  the  act  of  April  12,  1858,  authorized  a  petition  in 
error  to  reverse  a  judgment  of  reversal.  This  power  was  taken  away 
by  the  act  of  1883  (80  v,  169),  amending  section  6710  ;  but  has  been 
again  restored  as  under  the  law  of  1858,  by  the  act  of  May  4,  1885 
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(82  V.  230),  Sup.,  p.  383.  Building  Association  v.  Insurance  Co.,  34 
O.  S.  291.  But  it  will  require  a  stroni^  case  to  justify  the  reversal  of 
a  judgment  of  reversal  gruiitiiijj  a  new  trial.  Beatty  v.  Hotelier,  13 
O.  S.  115.  And  this  rule  is  six'cially  applicable,  under  the  act  of 
1885,  to  reversals  by  the  Circuit  Court  of  lower  courts  and  granting 
new  trials  on  the  ground  that  the  verdict  or  judgment  is  against  the 
weight  of  the  evidence,  as,  in  such  cases  the  Supreme  Court  is  not  re- 
quired to  deterniiiic  the  weight  of  the  evidence.  (§  6710,  Sup., 
p.  383.) 

A  court  has  power  to  correct  a  bill  of  exceptions  at  any  time  during 
the  trial  term.     Ash  v.  Marhw,  20  O.  119. 

Exception  to  the  exclusion  of  evidence  will  not  be  regarded  unless 
the  evidence  is  set  forth  in  the  bill.  Palmer  v.  Yarrington,  1  O. 
8.  253. 

An  objection  that  counsel  was  not  permitted  to  read  to  the  jury 
from  a  scientific  work  will  not  be  regarded,  unless  it  appear  from  the 
bill  of  exceptions  that  the  passage  was  relevant,  or  came  within  the 
legitimate  scope  of  argument.     Legg  v.  Drake,  1  O.  S.  286. 

Papers  not  set  out  in,  attached  to,  or  connected  with,  the  bill  of  ex- 
ceptions, will  not  be  regarded  on  ern)r.  Wells  v.  Martin,  1  O.  S.  386 ; 
Bu^y  V.  Finn,  1  O.  S.  409.  But  where  such  papers  are  used,  without 
objection,  in  the  Circuit  Court,  and  the  defendant  in  error  afterward 
prosecutes  a  petition  in  error  in  the  Supreme  Court,  he  can  not  there 
object  that  they  are  no  part  of  the  bill.     Cooch  v.  Irwin,  7  O.  S.  22. 

Where  the  journal  entry  shows  a  substantial  finding  of  the  issue 
for  the  plaintiff,  but  it  is  preceded  by  a  contradictory  statement  of 
reasons,  the  same  having  been  requested  with  a  view  of  excepting, 
and  there  being  no  exception,  the  statement  is  not  a  ground  of  re- 
versal.    Franks  v.  State,  12  O.  S.  1. 

Judgment  will  not  be  reversed  for  alleged  error  in  overruling  ex- 
ceptions to  depositions,  unless  it  appear  by  bill  of  exceptions,  or  by 
the  record,  that  the  facts  U|X)n  which  the  exceptions  are  predicated. ex- 
ist.    Sliatnokin  Bank  v.  Street,  16  O.  S.  1.   . 

The  evidence  set  forth  in  a  bill  of  exceptions  will  not  be  examined 
for  the  purpose  of  determining  whether  it  is  against  the  weight  of 
evidence,  where  there  was  no  motion  for  a  new  trial.  Kepner  v. 
Snively,  19  O.  296 ;  IVestfaU  v.  Dungan,  14  O.  S.  276  ;  Ide  v.  ChurchiU, 
ib.  372.  (The  legal  effect  of  the  evidence,  if  not  conflicting,  will  be 
considered,  though  no  motion  for  a  new  trial  be  made.  The  Supreme 
Court  will  not  ndw  examine  as  to  </t«  weiglU  of  the  evidence,  though 
a  motion  for  a  new  trial  was  made  on  the  ground  of  the  weight  of  evi- 
dence.    Other  courts  of  error  will.) 


532  CODE    PRACTICE    AND    PRECEDENTS. 

But  such  motion  is  not  necessary  when  the  errors  relied  on  do  not 
go  to  the  weight  of  the  evidence.  Earp  v.  Pittsburgh,  etc.,  R.  Co.,  12 
O.  S.  621. 

Under  the  Code  of  Civil  Procedure,  previous  to  the  pass^age  of  the 
act  of  1858,  the  fact  that  the  verdict  was  against  the  weight  of  evi- 
dence was  not  a  ground  of  reversal.  House  v.  EUiott,  6  O.  S.  497 ; 
Turnery.  Turner,  17  O.  S.  451,  and  cases  there  cited.  But  this  is 
changed  by  the  act  of  1858,  sections  5305,  6710,  Sup.,  whicii  is  to  be 
read  with  this  provision  in  section  5301. 

AVhen  the  bill  of  exceptions  only  sets  forth  evidence  tending  to  prove 
a  fact,  and  does  not  show  whether  there  was  or  was  not  evidence 
tending  to  its  disproof,  no  ground  of  reversal  is  shown  upon  the  evi- 
dence.    Farmers'  College  v.  Butler,  18  O.  S.  418. 

Where  the  ground  of  reversal  is  that  the  verdict  is  not  sustained  by 
the  evidence,  it  must  affirmatively  appear  from  the  record  that  the  bill  ot 
exceptions  contains  all  the  evidence.  Hall  v.  Heed,  17  O.  498  ;  Coil  v. 
Willis,  18  O.  28;  Hicks  v.  Person,  19  O.  426;  Pittsburgh,  etc.,E.  Co.  v. 
Probst,  30  O.  S.  104  ;  Tilton  v.  Mwgaridge,  12  O.  S.  102.  (There  is  a  dif- 
ference between  a  verdict  or  judgment  not  being  sustained  by  sufficient 
evidence,  and  being  against  the  weight  of  evidence.  The  forme'r  is  a 
Zaefc  of  evidence  to  warrant  such  verdict  or  judgment;  the  latter  in- 
volves evidence  which  conflicts  upon  some  one  or  more  material  points, 
and  which  is  to  be  weighed  by  the  judgment  of  the  court  to  determine 
which  disputed  fact  it  established.) 

In  a  proceeding  upon  a  complaint  by  an  administrator  against  one  sus- 
pected of  having  embezzled  the  effects  of  the  estate  (sections  6053- 
6058),  the  written  examinations  in  the  Probate  Court  are  a  part  of 
the  record,  and  should  be  regarded  by  a  reviewing  court  without  a 
bill  of  exceptions.     Howell  v.  'Fry,  19  0.  S.  556. 

Where  evidence  which  was  excepted  to  was  material  and  improperly 
admitted,  and  all  the  evidence  is  not  set  forth  in  the  bill  of  exceptions, 
nor  all  the  facts  which  the  evidence  tended  to  prove,  the  judgment 
should  be  reversed,  as  the  court  can  not  know  that  the  adverse  party 
was  not  prejudiced  thereby.  Baldwin  v.  Bank  of  Massihn,  1  O.  S.- 
142  ;   Taylor  v.  Boggs,  20  O.  S.  517. 

The  admission  of  improper  evidence  on  the  part  of  the  defendant 
which  operates  only  to  rebut  .evidence  improperly  introduced  by  the 
plaintiff,  is  no  ground  of  error,     lb. 

Affidavits  which  had  been  used  on  the  hearing  of  a  motion  were 
copied  into  the  record,  but  not  incorporated  in  a  bill  of  exceptions,  no 
bill  being  taken  :  Hdd,  that  the  aflfidavits  could  not  be  regarded  on 
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error.  Sleet  v.  WiUianus,  21  O.  S.  82 ;  Gamer  v.  White,  23  O.  8.  192; 
Shvlts  V.  State,  32  O.  S.  276. 

Under  section  5207,  in  an  agreed  case,  a  bill  of  exceptions  is  un< 
necessary.     Brown  v.  J/o«,  22  O.  S.  149. 

An  application  for  mandamus  to  compel  a  judge  to  sign  a  bill  of  ex- 
ceptions sbould  be  accompanied  by  the  bill  which  was  tendered ;  and 
where  the  answer  shows  the  defendant  is  willing  to  sign  a  true  bill, 
but  denies  that  the  bill  presented  is  true,  the  writ  will  be  refused. 
Aikim  v.  Todd,  4  O.  351 ;   Creager  v.  Meeker,  22  O.  S.  207. 

Where  an  alternative  writ  of  mandamus  commands  a  judge  of  an  in- 
ferior court  to  allow  and  sign  a  certain  bill  of  exceptions,  filed  with 
the  petition  in  the  case,  and  averred  to  be  true,  and  which  was  ten- 
dered to  him  in  due  time,  or  to  show  cause  why  he  does  not  sign  the 
same,  and  he  fails  to  answer,  or  answers  and  fails  to  show  a  sufficient 
cause,  the  peremptory  writ  should  command  him  to  sign  the  particidar 
Vifl  named.     State  v.  Hawes,  43  O.  S.  17. 

If  the  objection  that  the  court  delivered  to  the  jury  manuscript  in- 
structions, without  reading  them  to  the  jury,  is  available  at  all,  ex- 
ception must  be  taken  at  the  time.  Little  M.  R.  Co.  v.  Wasltbum,  22 
().  S.  324. 

Whether  the  report  of  a  referee  shall  be  recommitted  to  him  to  en- 
able a  party  to  except,  or  f  )r  like  purpose,  is  discretionary  with  the 
court  AveriU,  etc.,  Go.  v.  Vemer,  22  O.  S.  372 ;  Cincinnati  v.  Cameron, 
33  O.  S.  336. 

Where  an  exception  is  taken  to  the  ruling  of  the  court  in  rejecting 
testimony,  it  is  not  necessary  to  set  forth  such  testimony;  it  will  be 
sufficient  to  state  the  facts  which  such  testimony  tetided  to  prove  Him- 
rod  Furnace  Co.  v.  Cleveland,  etc.,  Gk,  22  O.  S.  451.  And  it  is  also 
unnecessary  to  state  what  he  would  have  testified  to  when  the  error 
consists  in  excluding  a  competent  w<;i^«a,  offered  to  prove  the  issues 
on  the  part  of  the  party  lo  be  maintained.  HolUster  v.  Reznor,  9  O. 
8.  1  ;  Wolf  7.  Pawner,  30  O.  S.  472.  But  it  is  best  to  slate  the  sub- 
ftance  of  what  the  jxi-ty  ofT-rtd  to  prove,  and  claimed  he  could  prove 
by  8urh  witness.  AnnMrong  v.  Clark,  17  0.  495.  And  this  vinst  be 
done  when  tlic  ridin;;  relates  to  the  comprtoncy  of  the  evidence  and 
not  ^f  the  witni's^.  IloUider  y.  Rtznor,  supra;  Oandolfo  v.  State,  11 
O.  S.  114;  SiuHx.  Wileox,  2  O.  S  569.  (Where  the  alleged  error 
ce.;s»2ts  in  oviirnliii;;  a  question  asked  a  witness,  the  bill  of  exceptions 
must  show  what  the  answer  to  such  question  would  have  been.      lb.) 

^y^hcre  a  judgment  is  rendered  uiM}n  a  special  finding  of  facts,  and 
a  motion  predicated  on  the  ground  that  the  finding  is  contrary  to  law 
tiu^  til  J  evidence  is  made  and  overruleil,  but  no  bill  of  exceptions 
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setting  forth  the  evidence  is  taken,  and  the  judgment  is  subsequently 
.  reversed  on  error,  the  finding  of  the  court,  although  it  sets  forth  in 
detail  all  the  facts  proved  upon  the  trial,  can  not  be  regarded  as  such 
bill  of  exceptions;  aiid  hence  it  is  not  error  for  the  reviewing  court  to 
it^nder  final  judgment  upon  the  finding,  instead  of  remanding  the 
cause  for  retrial.     Shinkle  v.  Bank  of  Ripley,  22  O.  S.  516. 

!^^either  an  affidavit  filed  in  the  cause,  the  certificate  of  the  clerk,  nor 
the  agreed  statement  of  counsel,  can  be  made  to  supply  the  place  of 
a  bill  of  exceptions;  and  where  the  matter  is  sought  to  be  brouglit 
into  the  record  by  such  means,  it  will,  on  error,  be  disregarded.  Young 
v.  State,  23  O.  ^".bll. 

But,  where  there  was  a  motion  for  a  new  trial  made  on  the  ground 
that  the  finding  and  judgment  of  the  court  is  not  supported  by  the  law 
and  the  evidence,  which  was  overruled,  and  all  the  testimony  offered 
before  the  trial  court  was  in  an  agreed  statement  of  facts,  in  writing, 
carried  into  the  record,  and  found  by  the  court  to  be  all  the  testimony 
offered  by  the  parties  on  the  trial,  it  was  held  unnecessary,  on  over- 
ruling the  motion,  to  re-embody  the  same  in  a  bill  of  exceptions. 
McGonnigle  v.  Arthur,  27  O.  S.  252. 

Exceptions  taken  to  tiie  general  charge  of  the  court  will  not  be  re- 
garded on  error,  unless  the  part  objected  to,  or  the  ground  of  objection, 
be  }>ointed  out  at  the  time.  Adams  v.  State,  25  O.  3.  5|84  ;  Powers 
V.  Hadeton,  etc.,  R.  Co.,  33  O.  S.  429.  • 

Where  the  bill  of  exceptions  contains  all  the  evidence  and  also  the 
charge  of  the  court,  which  was  not  excepted  to,  the  reviewing  court 
will  look  at  the  charge  in  connection  with  the  evidence,  and  if  it  is 
materially  erroneous  and  calculated  to  mislead  the  jury,  will  reverse 
the  judgment.  Mowry  v.  Kirh,  19  O.  S.  375;  Railroad  x.  Porter,  32 
O.  S.  494;  Baker  v.  Pendergast,  32  O.  S.  494;  Weybright  v.  Fleming, 
40  O.  S.  52. 

If,  on  the  trial  of  a  cause,  incompetent  testimony  be  admitted  with 
the  consent  of  the  party,  subject  to  his  objection,  and  no  motion  be  after- 
ward made  to  rule  out  sucli  testimony,  its  admission  will  not  consti- 
tute a  ground  for  tlie  reversal  of  the  judgment.  (Tne  objection  is 
deemed  waived.)     Thaxjer\.  Iaicc,  22  O.  S.  63. 

The  provisions  providing  for  exceptions  have  no  application  to  final 
judgments  or  orders.  It  is  not  necessary  in  such  case  to  obtain  a  re- 
view and  reversal  on  error  that  the  party  should  have  excepted  at  the 
time  of  its  rendition.  Commercial  Bank,  etc.,  v.  Buckinghim,  12  O.  S. 
402 ;  Jmtice  v.  Lowe,  26  O.  S.  372. 

In  order  to  make  a  bill  of  exceptions  part  of  the  record,  its  al' 
lowance   and  execution  should   be   shown  by  the  journal.     Burke  v. 
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Pittsburgh,  etc.,  R.  Co.,  26  O.  S.  643 ;  EUl  v.  BoMeti,  27 O.  S.  597.  (It 
weed  not  be  seakd  as  was  fornaerly  necessary.) 

A  bill  signed  by  <jw)  judges  (a  majority)  will  be  sufficient,  altliough 
the  record  does  not  show  they  were  present  at  the  trial.  Wilson  v.  Gld- 
dinys,  28  O.  S.  554. 

Objection  that  the  jurv  was  not  properly  sworn  is  of  no  avail  where 
neither  the  bill  of  exceptions  nor  the  record  shows  the  form  of  oath. 
BarUetl  v.  State,  28  O.  S.  GG9. 

If  a  party  rely  for  reversal  on  misdirection  to  the  jury,  his  exception 
must  be  taken  as  provided  in  this  chapter  (4).  Kliiie  v.  Wynne,  10 
O.  S.  223 ;  Adams  v.  State,  25  O.  S.  584 ;  Marietta,  etc.,  R.  Go.  v.  Strader, 
29  O.  S.  44S;  State  v.  Haives,  43  O.  S.  16. 

Prior  to  the  enactment  of  the  present  section  (5302),  where  the  bill 
of  exceptions  was  taken  ajier  tlxe  trial  term,  upon  the  overruling  of  a 
motion  for  a  new  trial,  the  judgment  will  not  be  reversed  for  errors 
occurring  at  the  trial,  unless  it  appear  from  the  whole  record  that  the 
verdict  was  contrary  to  law  or  the  evidence.  Miisser  v.  Chase,  29  O.  S. 
557 ;  Dayton  v.  Hinmj,  32  O.  S.  258 ;  Eadbrook  v.  Gebhart,  32  O.  S. 
415.  But  now,  if  taken  within  thirty  days  after  the  term,  such  errors 
juay  be  reviewed.     State  v.  Hawes,  43  O.  S.  16. 

On  ]>etitiou  in  error  to  reverse  an  order  of  court  confirming  a  side  on 
execution,  it  can  not.be  assigned  for  error  that  the  court's  findings  of 
fact  were  contrary  to  evidence.  The  return  of  the  slierifT  is  prima  facie 
evidence  of  the  amount  and  nature  of  the  appraisement ;  and  the  copy 
of  the  appraisement  deposited  with  the  clerk  can  not  be  considered  by 
the  reviewing  court  unless  embodied  in  a  bill  of  exceptions.  Wilson 
V.  Scott,  29  O.  S.  636. 

Where  a  jury  is  waived,  and  issues  of  fact  are  submitted  to  the  court, 
with  a  request  to  have  conclusions  of  fact  found  separately  from  the 
conclusions  of  law,  a  question  ol"  the  sufficiency  of  the  evideucfe  upon 
which  findings  of  fact  were  made  by  the  court  can  only  be  raised  by 
bill  of  exceptions.     RaL^ton  v.  Kold,  30  O.  S.  92. 

Ao//". — The  language  of  «eclion  5205  would  seem  to  exclude  the  right  of  the 
parly  iisking  the  same  to  have  reviewed  the  sufficiency  of  the  evidence  upon 
which  such  finding  of  facts  is  made,  as  the  party  can  only  require  the  court  to 
make  <iuch  finding  "  with  the  view  of  excepting  .  .  .  upon  the  questions  of 
law  involved  in  the  trial," 

AI1«gntions  of  fact  made  in  a  motion  for  a  new  trial,  not  supported  by  the 
record,  nor  made  part  thereof  by  bill  of  exceptions,  can  not  be  considered  upon 
proceedings  in  error       Wagonei  v.  State,  HO  O.  S.  575. 

A  ^tition  in  error  to  reverse  the  final  judgment  in  an  action  brings 
before  the  reviewing  court  the  whole  record  of  the  cause;  and  where, 
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pending  the  proceeding  in  error,  the  court  whose  judgment  is  under 
review  makes  an  erroneous  order,  striking  the  bill  of  exceptions  on 
which  the  proceeding  in  error  is  founded  from  the  record,  such  order 
may  be  reviewed  in  the  pending  proceeding,  and  the  filing  of  an  inde- 
pendent petition  in  error  to  reverse  such  order  ought  not  to  be  allowed. 
PoUer  V.  Myers,  31  O.  8.  103. 

Where  parties  have  consented  to  an  entry  on  the  journal,  during  the 
term,  showing  that  a  bill  of  exceptions  was  duly  perfected,  they  will 
be  estopped  from  afterward  showing] that  the  journal  entry  is  untrue. 
lb.  And  if  perfected  in  other  respects,  the  mere  omission  to  file  it 
with  the  clerk  during  the  term  will  not  invalidate  it ;  when  duly  per- 
fected and  ordered  to  be  made  part  of  the  record,  the  bill  of  exceptions 
is,  in  law,  to  be  regarded  as  part  of  the  record,  whether  i'c  comes  into 
the  actual  possession  of  the  clerk  during  the  terra  or  not,     lb. 

An  exception  to  the  charge  of  the  court  can  not  be  saved,  so  as  to 
make  it  reviewable  on  error,  by  merely  making  the  charge  and  excej> 
tion  a  part  of  the  journal  entry  in  the  case.  Pettett  v.  Van  Fleet,  31  O.- 
S.  536.  Nor  unless  made  part  of  the  record  by  bill  of  exceptions. 
Rallmn  v.  Jacks,  11  O.  S.  692. 

The  opinion  of  the  court  in  deciding  a  case,  in  which  the  facts  and 
law  are  stated  generally,  or  blended,  can  not,  by  bill  of  exceptions,  be 
made  a  substitute  for  the  finding  which  may  be  required  under  section 
5205.  Empire,  etc.,  Co.  v.  Bhnchard,  31  O.  S.  650;  Sanderson  v.  Iron 
and  Nail  Co.,  34  0.  8.  442. 

Where  the  admiss'on  of  testimony  is  the  error  relied  on,  the  bill  of 
exceptions  must  be  taken  and  filed  at  the  trial  term.  Eastbrook  v. 
Gebhart,  32  O.  8.  415.  (But  see  the  present  section,  5302,  and  State  v. 
Hawes,  43  O.  8.  16.)  But  where  the  error  was  in  the  charge  of  the 
court  to  the  jury,  it  was  otherwise.  Coleman  v.  Edwards,  5  O.  8.  51. 
But  see  Morgan  v.  Boyd,  13  O.  8.  271.  (The  distinction  is  now  imma- 
terial.) 

In  order  to  review  a  decision  on  a  quetion  of  homestead,  the  bill  of 
exceptions  must  set  forth  the  evidence.     Jax^kson  v.  Rf-id,  32  O.  8.  443. 

Refusal  to  charge  in  a  series  of  propositions,  some  of  which  are  not 
law,  is  not  error  ;  so  a  gnieral  exception  to  such  refusal  is  insufficient. 
Western  Ins.  Co.  v.  Tobin,  32  O.  8.  77 ;  Everett  v.  Sumner,  32  O.  8. 
562.  (The  court  should  be  asked  to  give  each  proposition  as  a  separate 
charge,  and  an  exception  should  be  taken  to  the-  refusal  to  give  each 
charge  asked.) 

Where  a  question  in  chief  is  asked  a  witness  and  is  overruled,  error 
will  not  lie  unless  the  exception  shows  what  it  was  proposed  to  prove 
by  the  answer.     Neff  v.  Cincinnati,  32  O.  8.  215 ;  Bea7i  v.  Green,  33 
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O.  8.  444;  Bolen  v.  State,  26  O.  S.  371 ;  HamiUon  v.  StaU,  34  O.  S. 
82;  Powers  v.  Hazleton,  etc.,  R.  Co.,  33  O.  S.  429.  But  this  is  not 
necessary  as  to  a  proper  question  asked  and  not  allowed  to  be  put  oa 
cro69-^amination  of  a  witness.     Bean  v.  Green,    33  O.  S.  444. 

Although  a  bill  of  exceptions  states  that  it  contains  all  the  evidence, 
yet  if  it  appears  from  it  that  material  evidence  or  documents  referred 
to  thereinare  omitted,  the  judgment  will  not  be  reversed  on  the  ground 
that  the  verdict  is  against  the  evidence.  Amdeder  v.  Lieberman,  33 
O.  S.  77. 

Before  a  paper  purporting  to  be  a  bill  of  exceptions  can  be  regarded 
by  a  reviewing  court,  upon  error,  as  part  of  the  record,  it  must  appear 
from  the  record,  outside  of  such  paper,  that  a  bill  of  exceptions  w^as,  in 
due  time,  tendered  to,  and  allowed  and  signed  (and  sealed — not  now 
required,  section  5302),  by  the  court,  and  made  part  of  the  record; 
and  the  paper  in  question  must  be  itieniified,  with  reasonable  certainty, 
as  the  bill  of  exceptions  which  was  thus  made  part  of  the  record.  Hill 
V.  Bassett,  27  O.  S.  579.  (Documents  or  papers  made  part  of  such  bill 
should  be  designated  by  figures  or  letters  mentioned  in  the  bill  of  ex- 
ceptions, and  themselves  marked  with  such  figures  or  letters,  with  the 
indorsement  of  the  style  of  the  case,  its  number,  the  court,  and  the 
statement  that  it  is  part  of  the  bill  of  exceptions  taken  in  the  case,  and 
if  possible  should  be  attached  to  the  bill  of  exceptions.) 

If  a  court,  after  reading  a  written  charge  to  a  j  ury,  add  a  remark 
not  in  writing,  which,  as  soon  as  the  jury  retires,  is  excepted  to,  be- 
cause not  in  writing,  and  the  court  recall  the  jury,  and  puts  tiie  remark 
in  writing  to  the  charge,  reading  it  to  the  jury,  this  will  not  be  error. 
Pmvers  v.  liadway  Co.,  33  O.  S.  429 

There  is  no  authority  for  taking  a  oill  of  exceptions  in  proceedings 
relating  to  fugitives  from  justice.     Sheldon  v.  McKnight,  34  O.  S.  3IG. 

If  the  reconi  ^ihows  that  a  bill  of  exceptions  was  allowed,  signed  and 
filed  as  part  of  the  record  in  proper  time,  it  is  conclusive,  though,  in 
fact,  the  same  was  not  done  until  a  subsequent  time.  Irvine  v.  Brown, 
6  O.  8.  12,  13. 

The  record  need  not  contain  the  oath  in  full  taken  by  the  jury.  It 
is  enough  that  it  states  that  it  was  duly  impaneled  and  sworn.  Kerr 
V.  Stater,  r,Q  O.  S.  GI4. 

Where  a  bill  of  exceptions  was  in  fact  taken  and  signed  during  the 
term  at  which  the  exccpti<m  was  taken,  and  the  entry  thereof  was  not 
made  upon  the  journal  at  that  term,  the  court  in  which  the  same  was 
taken  may  supply  the  omission  at  a  subsequent  terra  by  an  entry  nuno 
pro  tifiic  Bot'ie  v.  Dajton,  etc.,  R.  Cj.,  37  O.  S.  147;  Mitchell  v. 
Thompion,  40  O.  8.  110. 
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When  thirty  days  after  the  term  is  taken  to  prepare  a  bill  of  excep- 
tions, and  entered  upon  the  journal,  and  there  is  no  journal  entry  that 
such  bill  was  ever  prepared,  presented,  or  allowed,  or  ordered  to  be 
niade  part  of  the  record,  a  reviewing  court  can  not  consider  a  paper 
claimed  to  be  such  bill  of  exceptions.     Heffner  v.  Moyst,  40  O.  S.  112. 

Bills  of  Exceptions — Challenge  to  Array  of  Jury. 

[Form  321.    §  5175;  ^«jo.,  p.  335.] 

Common  Pleas  Court  of County,  Ohio. 

John  Doe,  Plaintiff,  | 

No.  — .]  vs.  V  Bill  of  Exceptions. 

John  Smith  et  als.,  Defendants.  J 

Be  it  remembered  that  on  the  trial  of  this  cause,  in  which  a  trial  by 
jury  was  demanded,  before  the  jury  were  impaneled  or  sworn,  the  plaint- 
iff [or,  defendant,  as  the  c  ise  nay  he]  challenged  the  array  of  said  jury  for 
the  following  reasons,  and  upon  the  grounds  following,  to  wit:  \_Here  state 
the  grounds  of  such  challenge.^ 

And  the  court,  after  hearing  the  evidence  and  being  fully  advised  in 
the  premises,  doth  find  said  alleged  ground.^  of  challenge  to  be  true  in 
fact,  but  adjudges  that  the  same  are  not  sufficient  in  law  to  sustain  said 
challenge,  and  doth  overrule  the  sntne,  to  which  said  plaintiff  [or,  defend- 
ant], at  the  time,  excepts;  said  panel  consists  of  the  following  named  per- 
sons:  \_IJeregive  list  of  the  namea  of  the  jxv'ir.i.']* 

*And  thereupon  the  plaintiff  [_i>r,  dt-fendant]  presents  this,  his  bill  of 
exceptions,  and  asks  the  court  to  allow  and  sign  the  same,  which  is  done 
accordingly.     And  said  bill  of  exceptions  is  fi'.ed  as  part  of  the  record  in 

this  cause,  but  is  not  to  be  entered  at  large  upon  the  journal,*  this 

day  of ,  A.  D.  18 — .  ,  Judge  of  said  Court. 

Note. — There  must  be  a  journal  entry  of  the  fact  of  the  taking  of  a  bill  of  ex- 
ceptions, and  of  tlie  filing  of  the  same.  Such  fact.*,  if  stated  only  in  the  bill  of 
exceptions,  are  not  sufficient  to  make  it  such.  Am  exception  may,  in  the  same 
manner,  be  taken  by  the  opposite  party,  if  such  challenge  is  sustained.  When 
i  witness  is  held  to  be  incompetent,  it  i-s  not  necessjiry  to  state  whit  v  as  utler  ;i 
to  be  proved  by  him.      Wolfw  Pownrr,  "0  O.  S.  472. 

Journal  Entry. 

[Perm  322.    §  5302] 
John  Doe  l 

No. — .]  vs.  >  Allowance,  etc.,  of  Bill  of  Excc|  tions. 

John  Smith   et  als.  J 

This  day  the  plaintiff  [or,  defendant]  prepared  and  presented  to  the 
court  his  certain  bill  of  exceptions,  which  the  court  allowed  and  signed, 
and  ordered  the  same  to  be  filed  with  the  pleadings  as  part  of  the  record 
herein,  but  not  to  be  spread  upon  the  journal.     Bill  of  exceptions  filed, 
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ChAU^NGE  of  JpROR  FOB  CaUSE, 

[Form  323.    §5176.] 

Common  Pleas  Court  of County,  Ohio. 

John  Doe,  Plain tiflF.  | 

No.  — .]  vg.  >  Bill  of  Exceptions. 

John  Smith  et  als.,  Defendants,  j 

Be  it  remembered  that  on  the  trial  of  this  cause,  during  the  impaneling 
<>f  the  jury,  A.  B.  was  culled  a.s  :i  (alesiiiaii,  and  was  by  the  defendant  [or, 
jjlaintifT)  challenged  for  cause  on  th«'  <:round  that  he,  not  being  a  regular 
juror,  has  served  once  already  as  a  talesman  in  the  trial  of  a  cause  in  a 
court  of  record  in  this  county,  within  the  preceding  twelve  months.  And 
said  A.  B.  being  sworn  on  the  voir  dire,  testified  that  he  is  not  a  regular 

juror;  that,  in  the  case  of against  ,  {)ending  in  [this]  court,  on 

or  about  the day  of ,  a.  d.  18 — ,  he  was  impaneled  and  sworn  as 

a  tales  juror,  and  served  as  such,  having  heard  part  of  the  evidence  ad- 
duced by  the  parties  on  the  trial,  when  the  case  was  compromised  by  the 
parties,  and  the  jury  discharged  before  said  cause  was  fully  tried. 

And  the  court  doth  find  said  facts  to  be  true,  but  doth  adjudge  said 
challenge  insufficient  in  law,  and  doth  overrule  the  same,  to  which  the 
defendant  [or,  plaintiff"]  excepts. 

[^Follow  Form  321  from  the  *,  and  have  journal  entry  made  as  in  Form  322.] 

Note. — See  Famulenew.  Andenom.  1')  O.  S.  473,  which  decides  such  exception 
to  be  well  taken,  and  cause  for  the  rever.«!(l  of  the  judgment. 

Should  a  challeni^e  for  cause  be  overruled,  and  the  challenged  juror  be  then 
cballenged  peremptorily,  and  the  jury  made  up  without  the  party  exhauiiting 
his  peremptory  challenees,  the  error  becomes  imraaterlHl.  Mimms  v.  State,  16 
O.  8.  221;  F.rwm  v.  State,  29  O.  S.  186.  (By  peremptory  challenges  parties 
have  the  right  of  objectxon  merely  to  jurors  They  are  given  no  right  of 
selection.  The  law  selects.  In  civil  cases  each  party  may  peremptorily  chal- 
lenge two  jurors,     g  5177.) 


Competency  of  Witness. 
[Form  324.    g§  5240  .5241.  5242;  Sup  ,  p.  343.] 

Common  Pleas  Court  of County.  Ohio 

.John  Doe,  Plaintiff,  | 

No.  — .]  vs.  V  Bill  of  Exceptions. 

.John  Smith  et  aU.,  Defendants.  | 

Be  it  remembered  that  on  the  trial  of  this  cause,  the  plaintiff  [or,  de- 
fendant], to  maintain  the  issues  on  his  part,  produced  and  offered  us  a 
witness  C.  D.,  to  prove  the  issues  herein  on  ins  part  to  be  maintained, 
whereupon  the  defendant  [or  plaintiff]  objected  to  the  competency  of 
said  C.  D  as  a  witness  on  the  ground  that  said  C.  D.  [here  slate  the  ground 
of  the  objection"]. 

AndHhe  court  doth  find  the  facts  upon  which  said  objection  is  bused  to 
be  true,  and  adjudges  said  C  D.  to  be  an  incompetent  witneits  in  behalf 
of  the  plaintiflF  [or  flefendant]    \\\>\  refused  to  permit  h'm  to  h,.  pximinfd 


540  CODE  PRACTICE  AND  PRECEDENTS. 

or  to  testify  as  a  witness  herein,  to  which  the  plaintifiF  [or,  defendant] 
excepts. 

[^Conclude  as  in  Form  321,  f rim  the  *,  and  follow  Form  322.] 

Note. — Only  persons  of  unsound  mind  and  children  under  ten  years  of  age 
who  appear  incapable,  etc.,  are  incompetent  witnesses  by  the  provisions  of  sec- 
tion 5240;  and,  as  to  them,  it  is  difficult  to  perceive  how  a  reviewing  court  can 
determine  that  the  trial  judge  erred  in  excluding  or  admitting  them.  Under 
the  following  two  sections  certain  witnesses  are  incompetent  to  testify  only  in 
certain  respects.  Under  section  6242,  Sup.,  parties  are  incompetent  to  testify 
against  specified  adverse  parties,  except  as  to  enumerated  classes  of  matters. 

If  the  party  is  aware  of  the  ground  of  objection,  he  should  make  it  before 
the  witness  is  examined  in  chief.  He  has  his  election  to  admit  an  interested 
party  to  testifj'  against  him  or  not,  and  he  can  not  avail  himself  of  the  evidence 
if  it  makes  for  him,  and  object  to  it  when'he  finds  that  it  does  not.  1  Greenl. 
Ev.,  sections  421,  422. 

[Form  325.    §§  5241,  5242;  Sup.,  p.  343.] 

Common  Pleas  Court  of County,  Ohio. 

John  Doe,  PlaintifiF,  ] 

No.  — .]  vs.  V  Bill  of  Exceptions. 

John  Smith  et  als.,  Defendants,  j 

Be  it  remembered  that  on  the  trial  of  this  cause,  the  plaintiff  \or,  de- 
fendant], to  maintain  the  issues  on  his  part,  produced  as  a  witness,  Joseph 
Chitty,  who,  alter  being  duly  sworn  as  such  witness,  was  asked  by  the  plaint- 
iff the  following  question :  [Here  set  forth  the  question  asked.'\  To  which  ques- 
tion, and  the  competency  of  said  witness  to  answer  the  same,  the  defend- 
ant objected  on  the  ground  that  [it  called  for  an  answer  concerning  a 
communication  made  to  the  witness  by  his  client  (John  Smith)  in  that  re- 
lation]. And  the  said  Joseph  Chitty  then  testified  to  the  court  that  the 
communication  called  for  by  the  question  "put  to  him  [not  stating  what  it 
was~\  was  made  to  him  under  the  following  circumstance.s,  as  follows : 
[Here  set  forth  the  circumstances  and  fads  as  to  how  the  communication  came  to  be 
made,  etc.,  wi/Iiout  stating  what  it  was.]  And  the  same  being  all  the  testi- 
mony offered  to  the  court  upon  the  matter  of  said  objection,  the  court  doth 
find  that  the  evidence  called  for  by  said  question  is  a  communication  be- 
tween attorney  and  client  in  that  relation,  and  doth  sustain  the  objection 
to  said  question,  and  adjudge  that  said  witness  is  incompetent  to  testify 
concerning  the  same;  and  the  said  witness  is  not  permitted  to  answer  said 
question,  to  which  the  plaintiff  excepts. 

[Cojiclude  as  in  Form  321,  and  follow  Form  322.] 
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COBfPETENCY   OF  HuSBAND  OB  WiFE. 

[Form  326.    §5241.] 

Common  Pleas  Court  of  County,  Ohio. 

JoQn  Doe.  Plaintiff,  1 

No.  — .]  v».  >  Bill  of  Exceptions. 

John  Smith  et  als.,  Defendants.) 

Be  it  remembered  tbnt,  on  the  trial  of  this  cause,  the  plaintiff,  to  main* 
tain  the  issues  on  his  part,  produced  as  a  witness  his  wife,  Mary  Doe,  who, 
after  being  duly  sworn,  was  asked  by  the  plaintiff  the  following  question. 
to  wit:  [^Here  ttcUe  the  question.'^  To  which  the  defendant  objected  for  the 
reason  that  the  same  called  for  a  communication  between  husband  and 
wife  not  shown  to  have  been  made  in  the  known  presence  of  a  third 
person  competent  to  be  a  witness;  and  thereupon,  on  her  vo(><f /re,  the  said 
Mary  Doe  testified  that  the  communication  called  for  by  said  question 
occurred  between  herself  and  her  said  husband,  the  plaintiff,  in  the  pres- 
ence and  hearing  of  one  E.  F.,  a  person  of  full  age  and  of  sound  mind, 
who  heard  all  of  the  same;  and  this  being  all  the  evidence  adduced  to  the 
court  touching  the  competency  of  said  witness  to  testify  to  the  matter 
called  for  by  said  question,  the  court  doth  sustain  said  objection  and  re^ 
fuses  to  allow  the  witness  to  answer  said  question,  to  which  the  defendant 
excepts. 

\_Cunelude  us  in  Form  321,  and  /allow  Form  322.] 

yote. — A  husband  or  wffe  called  to  testify  to  such  communication  or  act  is 
competent  to  testify  as  to  the  known  presence,  etc.,  of  such  third  person.  Me- 
Cogue  V.  MUler,  36  O.  S.  59-3. 


EXCEPTIONS  TO  THE  REJECTIOK   OR  ADMISSION   OF   EVIDENCE. 

Testimony  may  be  irrelevant  to  the  issues  made  by  the  pleadings  to 
be  maintained  by  the  party  in  the  trial  of  the  cause,  or  incompetent  as 
evidence  to  establish  them.  If  relevant  or  competent  for  any  purpose, 
it  must  be  admitted,  though  not  admis.«ible  for  any  other  purpose,  and 
in  the  charge  to  the  jury  the  court  may  instruct  the  jury  as  to  what 
only  it  is  applicable. 

The  distinction  between  evidence  in  chief  and  in  rebuttal  is  not  here 
referred  to,  as  that  relates  to  the  order  of  the  introduction  of  testi- 
mony. When  the  issues  made  by  the  pleadings  are  comprehended  the 
competency  of  evidence  to  support  or  disprove  thera  is  to  be  deter- 
mined by  its  subject-matter.  Relevancy  may  depend  ujx>n  considera- 
tions not  apparent  from  the  pleadings.  When  this  is  the  case,  it  is 
requisite  that  the  counsel  offering  the  evidence  should  state  to  the 
court  fpr  what  he  claims  it  to  be  relevant;  and  the  ruling  and  ex- 
ception taken  by  either  party  will  be  limited  to  the  matters  so  stated. 
Evidence  is  sometimes  not  com{)Cteut  until  testimony  is  gis'eu  tending 
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to  prove  certain  precedent  facts,  as  where  the  declaration  of  one  al- 
leged conspirator,  iu  furtherance  of  the  common  object,  is  offered  as 
evidence  against  another,  there  must  be  some  evidence  tending  to 
prove  a  conspiracy  to  which  they  were  at  the  time  parties  so  as  to 
constitute  one  the  agent  of  the  other. 

Of  course,  after  the  object  for  which  a  conspiracy  was  formed  has 
been  accomplished  and  fully  completed,  the  agency  of  one  couspirator 
for  others  is  at  an  end,  and  the  statements  of  one  can  not  affect  another. 
Another  example  is  admissions  or  confessions  of  a  party;  there  must 
be  some  evidence  tending  to  prove  the  existence  of  the  fact  concerning 
which  the  admission  or  confession  is  made ;  thus,  if  a  person  should 
admit  that  he  converted  to  his  own  use  the  horse  of  another,  there 
must  be  some  evidence  tending  to  prove  that  such  other  had  been  pos- 
sessed of  a  horse  of  which  he  was,  at  the  time,  not  in  possession.  If 
one  should  confess  to  the  murder  and  robbery  of  a  person,  to  render 
evidence  of  such  confession  competent,  there  should  be  evid:nce 
of  the  fact  of  the -death  of  such  person,  etc. — of  the  corpus  delicti. 

Courts  should  require  evidence  tending  to  prove  such  foundational 
fact  before  evidence  of  the  party's  admissions  of  his  relations  to  it 
are  permitted  to  be  given  in  evidence;  for,  though  testimony  be 
ruled  out  and  the  jury  instructed  to  disregard  it,  and  they  endeavor 
to  do  so,  it  is  thereby  definitely  fixed  in  the  mind,  which  can  no  more 
free  itself  from  it  than  from  any  other  fresh  thought  or  mental  im- 
pression. 

Outside  -f  such  rules  of  safety  to  the  rights  and  interests  of  the  par- 
ties, the  arrangement  and  presentation  of  evidence,  under  the  ^ound 
and  experienced  discretion  of  the  court,  must  be  left  largely  to  the 
party  adducing  it.  Every  fact  upon  a  given  matter  can  not  be  proved 
by  a  single  witness.  The  links  in  the  chain  of  testimony  may  have  to 
be  made  out  of  the  statements  of  several  witnesses,  who  can  not  all 
be  examined  at  once,  or  one  dismissed  at  a  certain  stage,  and  another 
called,  and  then  the  first  recalled,  and  this  repeated  perhaps  with 
several  witnesses,  before  the  examination  by  such  party  of  the  first  is 
concluded.  This  would  be  productive  of  confusion  and  prevent  the 
proper  trial  of  the  cause.  In  such  cases,  it  is  sufficient  for  the  coun- 
sel to  state  to  the  court,  professionally,  that  he  will  offer  and  expects 
to  prove  otherwise  than  by  the  witness  such  necessary  connecting  ea- 
sential  facts ;  and  until  such  testimony,  tending  to  prove  such  facts  is 
adduced,  the  evidence  will  be  permitted  subject  to  exception,  and  if 
not  afterward  properly  connected  ruled  out.  The  court  should  strictly 
enforce  this  requirement  to  insure  good  faith  in  attorneys,  and  pre- 
vejit  improper  considerations  from  influencing  the  minds  of  the  jurors. 
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The  subject  is  well  illustrated  by  the  case  of  Summons  v.  State,  5  O. 
S.  325,  where  it  is  held  that  what  a  deceased  wituess  testified  to  on  a 
previous  trial  of  the  case  may  be  proved  as  evidence,  if  all  that  such 
deceased  witness  testified  to,  in  substance,  both  in  chief  and  upon  cross- 
examination,  is  proved  to  the  jury,  but  that  it  is  not  necessary  that  a 
sino^le  witness  should  undertake  to  detail  the  whole  of  it;  a  part  may 
be  proved  by  one,  and  other  parts  by  other  witnesses,  so  that  in  some 
competent  manner  the  whole  is  proven,  substantially ;  and  if  that  be 
u(»t  done,  it  must  be  entirely  disregarded  by  the  jury;  or,  if  not  of- 
fered to  be  proved,  the  whole  will  be  incompetent  to  go  to  tlie  jury. 
If  a  witness  on  the  voir  dire  swears  to  the  court  that  he  recollects  all 
of  the  deceased  witness'  testimony  on  such  former  trial,  and  under- 
takes to  testify  to  it,  and  it  be  developed  in  the  course  of  his  examina- 
tion that  he  has  probably  forgotten  some  parts  thereof,  the  jury  will 
disregard  all  his  testimony  if  they  are  not  satisfied  that  he  has  detailed, 
substantially,  all  of  such  evidence,  or  all  of  such  part  as  he  undertook 
to  give. 

[Form  327.    §  5299.] 

Common  Pleas  Court  of County,  Ohio. 

John  Doe,  PlaintiflF,  | 

No.  — ]  vs.  \  Bill  of  Exceptions. 

John  Smith  et  als.,  Defendants,  j 

Be  it  remembered  that  on  the  trial  of  this  cause,  the  plaintiff,  to  main- 
tain the  issues  on  his  part,  produced  and  caused  to  be  sworn  and  exam- 
ined as  a  witness  in  chief  [^or,  rebuttal]  one ,  whom  he  asked  tiie  fol- 
lowing question:.  \^Here state  the  question.\  To  which  question  the  defend- 
ant objected,  whereupon  the  plaintiff  offered  to  prove  by  said  witness* 
answer  to  said  question,  if  he  should  be  permitted  to  answer  the  same, 
the  following  fact:  [//«•«  state  the  substance  of  the  expected  answer.^  \_If  the 
mattriality  of  the  answer  be  not  apparent :  And  also  claimed  that  said  answer 
is  material  and  relevant  on  the  following  grounds — stating  them.'] 

Whereupon  the  court  sustained  said  objection  to  said  question  and  re- 
fused to  permit  said  witness  to  answer  the  same,  to  which  the  plaintiff, 
at  the  time,  excepted.  [//"  the  objection  be  overruled  and  the  answer  permitted, 
the  other  party  excepting  will  state  the  question,  his  objection  thereto,  and  give  the 
answer  of  the  witness  to  the  same,  with  his  exception  to  the  admission  of  such 
answer.  ]  • 

[^Chnclude  as  in  Form  321,  and  follow  Form  322.3 
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Exceptions  to  Overruling   Motion  to  Rule  Out  Testimony 
Admitted  Subject  to  Exception. 

[Form  328.    §  o299.] 

Common  Pleas  Court  of County,  Ohio. 

John  Doe,  Plaintiff.  | 

No.  — .]  vs.  >  Bill  of  Exceptions. 

John  Smith  et  als.,  Defendants.  1 

Be  it  remembered  that  on  the  trial  of  this  cause,  the  plaintiff,  to  main- 
tain the  issues  on  his  part,  introduced  as  a  witne.ss ,  who  testified  in 

chief  [^or,  rebuttal ;  and  if  in  rchuttal,  it  should  he  stated  that  "  the  defendant 
having  adduced  evidence  tending  to  prove  ' — state  what  such  evidence  was\ 
as  follows:  \^Here  give  the  testimony  in  substance.^  Which  testimony  was 
permitted  to  go  to  the  jury  [or,  "to  the  court, '  if  the  trial  is  by  the  court^ 
subject  to  the  exception  of  the  defendatit,  to  be  ruled  upon  at  the  close 
of  the  testimony  in  the  case,  before  argument  to  the  jury  [or,  at  the  close 
of  the  party's  testimony,  if  such  be  the  understanding  between  court  ana  counsel.^ 
And  also  the  paper  writing  [or,  document,  naming  and  describing  it  so  as  to 
fix  its  identity"],  which  is  hereto  attached  and  made  part  of  this  bill  of  ex- 
ceptions, marked  Exhibit  "A"  [or,  "  1,"  e<c.],  subject  to  the  same  exception 
by  the  defendant.  And,  before  the  commencement  of  the  argument  of  the 
cause  to  the  jury,  the  defendant,  by  separate  motions,  moved  the  court 
to  rule  out  and  exclude  as  evidence  each  of  said  several  matters  intro- 
duced in  evidence  subject  to  his  exception  as  aforesaid,  each  and  every 
of  which  said  motions  the  court  overruled,  and  permitted  each  and  all 
said  matters  to  be  received  and  considered  as  parts  of  the  evidence  ad- 
duced at  the  trial  of  said  cause,  to  each  part,  severally,  of  which  rulings 
and  holdings  of  the  court  the  defendant,  at  the  time,  excepted. 

[Conclude  as  i?i  Form  321,  and  follow  Form  322.] 

If  such  motion  be  sustained,  the  above  form  will  sufficiently  sug- 
gest the  bill  of  exceptions  to  be  taken  by  the  opposing  party. 

Exceptions  to  Charges  Given  or  Refused  by  the  Court. 

[Form  329.    §§  5299,  5190;  cl.  5,  7.] 

Common  Pleas  Court  of County,  Ohio. 

John  Doe,  Plaintiff,  | 

No.  — .]  vs.  [■  Bill  of  Exceptions. 

John  Smith  et  als..  Defendants,  j 

Be  it  remembered  that  on  the  trial  of  this  cause,  the  plaintiff  and  de- 
fendant having  each  given  evidence  to  the  jury  tending  to  prove  all  the 
issues  on  their  respective  parts  to  be  maintained,  the  plaintiff,  when  the 
evidence  was  concluded,  asked  the  court  to  give  to  the  jury,  as  separate 
instructions,  each  of  the  following  charges,  to-wit: 

[Here  give  each  charge  asked,  which  should  be  numbered  1,  2,  etc.J 
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And  the  court  refused  to  give  any  of  said  separate  charges  to  the  jury, 
to  which  refusals  and  every  of  them  the  plaintiff,  at  the  time,  excepted. 

And  thereupon  the  court  [among  other  things — if  only  points  of  the 
ehurijg  are  dcsiretl  to  be  set  forth  in  the  biW]  charged  the  jury  {^rst,  second,  ete."} 
[_H ere  give  the  pvinta  of  the  charge  excepted  to.'\ 

To. each  and  every  of  which  said  charges  of  the  court  the  plaintiff,  at 
the  time  excepted. 

[//"  the  entire  charge  of  the  court  is  set  out,  specif'/  the  jmrticular  parts  excepted 
to  or  they  will  be  waived  for  all  put  poses,  except  when  all  the  evidence  is  stated* 
and  the  court  of  ^rror  is  asked  to  determine  whether  or  not,  in  view  of  such  evi- 
dence, the  charge  was  misleading.^ 

\_Ooinelude  as  in  Form  321,  and  follow  Form  322.] 

BILL    OF    EXCEITIONS    EMBODYING     ALL     THE    EVIDENCE   TAKEN     ON 
OVERRULING   A  MOTION  FOR  A   NEW  TRIAL. 

A  motion  for  a  new  trial  is  to  be  filed  within  three  days  from  the 
reuditiun  of  the  verdict  of  the  jury  or  the  finding  of  facts  and  con- 
clusions of  law,  or  judgment  rendered  by  the  court,  when  the  trial  is 
by  the  court.  §  5307.  See  forms  under  head  of  Motion  for 
New  Trial  Filed  During  the  Term.  For  Proceedings  to  Ob- 
tain A  New  Trial  After  the  Term,  see  sections  5354  {Sup.,  p. 
349)  and  5355-5365. . 

A  motion  fur  a  new  trial  may  be  continued  from  term  to  term,  and 
for  this  reason  the  motion  should  allege,  as  a  ground  for  granting  it, 
"  for  errors  of  the  court  occurring  during  the  trial,  and  to  which  the 

plaintiff  (or,  defendant, ,  the  party  taki.ig  the  exceptions),  at  the  time, 

excepted."  This  will  bring  l)efore  the  court,  when  such  motion  is 
heard,  at  or  after  the  term,  all  such  matters  as  were  so  excepted  to  by 
the  parly  at  the  trial  term,  they  being  made  a  ground  of  iije  motion 
for  new  trial.  A  party  has  the  right  to  prepare  and  have  signed  by 
the  court  a  bill  of  exceptions,  us  to  every  exception  taken,  "  before  the 
case  proceeds  "  further  (section  5302) ;  but,  for  convenience,  it  is  usual 
to  postpone  the  taking  of  such  bill  of  exceptions  until  after  the  con- 
clusiou  of  the  trial,  for  if  such  party  is  successful  he  will  need  none. 
And  now,  by  section  5302,  where  the  party  excepting  consents,  the 
bill  of  exceptions  may  be  taken  nunc  pro  tunc,  the  minutes  of  the 
terra  being  kept  open  for  such  purpose,  within  thirty  days  from  the  rising 
of  the  term.  There  should  be  an  entry  on  the  journal  evidencing  such 
consent.     Moore  v.   Br&wn,  10  O.   201 ;   State  v.  Hawes,  43  O.  S.  16. 

And  if  a  motion  for  a  new  trial  be  filed  in  time,  and  one  of  the 
grounds  alleged  therefor  is,  **for  errors  of  the  court  occurring  during  the 
trial  and  to  which  the  party  at  the  time  excej^,"  and  such  motion  shall 
35 
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not  be  heard  until  a  subsequent  term  of  the  court,  all  exceptions  can 
be  availed  of  by  the  party  by  bill  of  exceptions  taken,  with  liis  con- 
sent, within  tiiirty  days  from  tlie  close  of  the  term  at  which  the  motion 
for  a  new  trial  is  overruled. 

In  practice,  it  is  advisable  to  prepare  bills  of  exceptions  as  soon  as 
possible,  though  not  before  the  case  proceeds  further,  while  all  the 
niatters  connected  with  the  trial  are  fresh  in  the  minds  of  the  counsel 
and  the  court.  If  not,  the  substance  of  the  various  exceptions  should 
be  settled  at  the  time,  and  proper  minutes  made  of  them,  as  the  set- 
tling upon  a  true  bill  of  exceptions  at  a  future  time  is  frequently  the 
subject  of  vexatious  differences,  and  many  of  them  may  be  lost  to  the 
party. 

See  Motion  for  New  Trial. 

[Form  330.    §§  5305,  cl.  6;  5301.] 

Common  Pleas  Court  of County,  Ohio. 

John  Doe,  Plaintiff,  1 

No.  — .]  vs.  >  Bill  of  Exceptions. 

John  Smith  et  als.,  Defendants.  ) 

Be  it  remembered  that  on  the  trial  of  this  case,  the  plaintiff  f^^e  parfy 
having  the  oj/irmntive  and  opening  and  closing  of  the  case\,  to  maintain  the  is 
sues  on  his  part  to  be  maintained,  introduced  as  a  witness  A.  B.,  who 
testified  to  the  jury  and  court  as  follows:  {^flere  give  the  testimony  in /nil.'] 
And  also  C.  D.,  who  testified  to  the  jury  as  follows :  [//ere  give  the  ieidmony 
in  full,  andjol.ow  loiihnll  the  witnesses  and  alllJie  testimony  they  gave  to  thejun/.^ 
And  also  tlie  following  \^paper  ■writing'],  which  is  hereto  attached  and  made 
part  hereof,  marked  \_" \.,"  etc.,  or  "1,"  «/(;].  And  thereupon  rested  his 
case.  Whereupon  the  defendant,  to  maintain  the  issues  on  his  part  to  be 
maintained,  introduced  as  a  witness  E.  F.,  who  testified  to  the  jury  and 
court  as  follows:  [Here  state  the  testimony  in  full.  If  writings,  documents,  etc., 
he  introduced,  attacli  and  designate  them  as  shown  aiow],  and  rested  his  case. 
\_If  rebutting  testimony  is  introduced,  set  it  forth  in  the  same  way.'\  And  the  fore- 
going being  all  the  evidence  adduced  at  the  trial  by  the  parties,  the  jury 
rendered  their  verdict  in  favor  of  the  defendant,  that  [here  give  the  sub- 
stance of  the  verdict  or  finding  and  judjmcnt  of  thecourt  if  the  trial  mas  to  the  court]. 

[If  the  testimony  was  taken  by  a  stenographer  in  full,  give  the  names  of  the  wit- 
nesses, and  say:  who  testified  respectively,  as  contained  in  the  report  of 
their  testimony  hereto  attached  and  make  part  hereof,  marked  "A."]  [/n 
the  same  manner  the  evidence  (f  the  adverse  party  will  be  given  and  referred  to. 
Writings  and  documents  will  be  designated  as  shown  above  and  the  bill  must  show 
that  all  the  testimony  given  on  the  trial  is  embraced  in  it,  a?  above  indicated  ]  A  ml 
be  it  further  remembered  that  on  the  trial  of  this  case  [here  state  any  and 
all  exceptions  taken  during  the  trial,  as  given  in  the  precedng  forms,  if  no  such  bill 
was  taken.  All  exceptions  may  be  embraced  under  this  form,  if  not  otherwise  taken 
by  bid  of  exceptions.] 
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Whereupon  the  plaintiff  duly  filed  his  motion  for  a  new  trial,  whioh  U 
part  of  the  record  herein,  for  the  reasons  and  upon  the  grounds  therein 
stated 

And  this  dny  said  motion  for  a  new  trial  came  on  to  be  heard  by  the 
court  and  was  argued  by  C'  nnsel ;  on  consideration  whereof  the  court  over 
rule<I  the  same,  to  which  the  plaintilT  excepts;  mid  thereupon  the  court 
rendered  the  following  judgment:  \^liere  give  its  suUtanee],  to  which  the 
plaintiff  excepts;  and  thereupon  the  plaintiff  consented  to  the  allowance 
im«i  signing  of  his  bill  of  exceptions  in  this  cause  within  thirty  days  after 

the term,  a.  n.  18 — ,  of  said  court;  and  now  presents  this,  his  bill  of 

exceptions,  and  prays  that  it  be  allowed  signed  and  filed  as  part  of  the 
record  of  this  cause,  but  not  spread  at  largo  upon  the  minutes,  acconling 
to  the  statute  in  such  case  made  and  provided,  all  of  which  is  accordingly 

done  as  of  said  term.     This day  of ,  a.  n.  18 — . 

,  Judge  of  said  Court 

Journal  Entry. 

[Form  33L    g  5302] 
John  Doe  ] 

Ko.  — .]  vs.  >  Entry  as  to  Bill  of  Exceptions. 

John  iSmith  et  als.  j 

In  this  case,  as  to  all  the  e.xceptions  taken  by  the  plaintiff  in  this  cause, 
he  having  consented  in  open  court  thereto,  thirty  days  after  the  close  of 
ths  present  t<*rni  is  granted  him  to  prepare,  present  and  have  allowed, 
signed  and  filed  his  bill  of  exceptions  herein,  as  of  the  present  term,  for 
which  puri>ose  the  journal  of  the  present  term  is  to  be  kept  open. 

Note. — The  above  entry  may  bo  attached  to  and  form  part,  of  the  judgment 
entry.  The  entry  of  tlie  overrulin:;  of  n  motion  for  a  new  trial  is  usually  em- 
braced in  the  judgment  entry.  When  the  bill  of  exceptions  is  allowed  and 
signed,  il  must  bo  filed  and  u  journal  entry  made   of  the  «aiiie.     (Form  82*2.) 

The  foregoing  forms  arc  intended  merely  t.)  illustrate  the  method 
of  preparing  bills  of  exceptions.  Skill  and  readiness  in  this  part  of 
the  practice  are  of  the  greatest  utility;  for  they  give  the  ability  to 
save  and  remedy,  in  a  reviewing  court,  every  substantial  rigiit  of  a 
party  of  which  he  ha?  been  deprived  hy  errors  committed  by  the  trial 
court.  Error  will  He  on  tlie  ground  that  tlic  verdict  and  judgment 
arc  against  the  weight  of  the  evidence  iu  every  court  of  cn-or  except 
the  Supreme  Court.     §§  5301,  G710. 

Sectiou  5301  authorizes  an  "exception  to  the  opinion  of  the  court 
on  a  motion  to  direct  a  noruniU."  By  "nonsuit,"  under  the  Code,  is 
meant  an  instructiuu  to  the  jury  to  render  a  verdict  fjr  tho  defendant, 
the  jud;.:ment  rendered  by  the  court  upon  wliich  will  be  final  botween 
the  parties.  A  judgment  upon  a  "  nonsuit,"  in  the  common -law  sense 
of  the  terra,  is  not  a  final  judgment  barring  the  right  of  tho  party  to 
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sue  again  for  the  same  matter.  It  is  without  prejudice  to  a  new  ac- 
tion. In  many  states,  and  in  the  federal  courts,  the  jury  will  be 
instructed  to  render  a  verdict  for  a  party  upon  the  evidence  ad- 
duced by  him,  if  the  court  would  grant  a  new  trial  were  a  verdict  ren- 
dered in  his  favor.  It  is  otherwise  in  Ohio.  Where,  taking  as  true 
every  fact  the  party's  evidence  tends  in  any  degree  to  prove,  and  every 
inference  or  condusion  that  fairly  may  be  drawn  from  such  evidence  as 
tending  to  prove  such  facts,  the  legal  effect  thereof  being  to  establish  no 
right  of  recovery  in  such  party,  the  court  will  be  autliorized  to  iustruct 
the  jury  to  render  a  verdict  against  such  party;  otherwise  the  evidence 
must  be  weighed  by  the  jury,  though  the  court  would  set  aside  their 
verdict  if  rendered  for  such  party.  This  will  still  leave  him  in  court, 
and  he  may,  if  it  exists,  produce  further  evidence  on  a  new  trial. 

If  such  a  motion  be  granted,  the  party  prejudiced  thereby  may  em- 
body all  the  evidence  in  a  bill  of  exceptions,  with  or  without  other 
exceptions  taken  at  the  trial,  and  review  the  judgment  rendered  on 
error,  as  to  whether  the  evidence  tended  to  prove  all  the  i3sues  the 
party  was  required  to  establish. 

If  the  motion  be  overruled  and  exception  taken,  and  the  party  mov- 
ing introduces  his  evidence,  it  would  seem  to  be  a  waiver,  unless  all 
such  testimony  be  set  forth  in  the  bill  of  exceptions,  from  which,  with 
the  evidence  objected  to,  it  is  apparent  that  the  party's  rights  were 
prejudiced  by  the  refusal  to  grant  such  motion.  If,  upon  the  whole 
of  the  evidence  adduced  by  both  parties,  substantial  justice  has  been 
done,  the  judgment  ought  not  to  be  disturbed.  No  party  can  take  a 
valid  exception  to  any  thing  which  was  iu  his  favor. 
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CHAPTER  XXXI. 

MOTION  FOR  NEW  TRIAL  FILED  DURING  THE  TRIAL  TERM. 

For  whcU  eaiue8  a  new  trial  may  be  granted.  Sec.  5305.  A  new  trial 
is  a  reexamination,  in  the  same  court,  of  an  issue  of  fact,  after  a  ver- 
dict by  a  jury,  a  report  of  a  referee  or  master,  or  a  decision  by  the 
court ;  and  the  former  verdict,  report,  or  decision,  shall  be  vacated, 
and  a  new  trial  granted,  on  the  application  of  tlie  party  aggrieved, 
for  any  of  the  following  causes  affecting  materially  the  substantial 
rights  of  such  party  : 

1.  Irregularity  in  the  proceedings  of  the  court,  jury,  referee,  master, 
or  prevailing  party,  or  any  order  of  the  court  or  referee,  or  abuse  of 
discretion,  by  which  the  party  was  prevented  from  having  a  fair  trial. 

2.  Misconduct  of  the  jury  or  prevailing  party. 

3.  Accident  or  surprise,  which  ordinary  prudence  could  not  have 
guarded  against. 

4.  Excessive  damages,  appearing  to  have  been  given  under  the  in- 
fluence of  passion  or  prejudice. 

5.  Error  in  the  assessment  of  the  amount  of  recovery,  whether 
too  large,  or  too  small,  when  the  acti(m  is  upon  a  contract,  or  for  the 
injury  or  detention  of  property. 

6.  That  the  verdict,  report,  or  decision  is  not  sustained  by  sufficient 
evidence,  or  is  contrary  to  law. 

7.  Newly  discovered  evidence,  material  for  the  party  applying, 
which  he  could  not,  with  reasouable  dilligence,  have  discovered,  and 
produced  at  the  trial. 

8.  Error  of  law  occurring  at  the  trial,  and  excepted  to  by  the  party 
making  the  application. 

•  (a)  A  payment  made  after  the  issuance  of  an  execution,  to  prevent 
a  levy  up<m  or  a  sale  of  the  pro|)crty  of  the  defendant  in  execution,  is 
not  such'a  voluntary  payment  as  will  preclude  the  party  paying  from 
setting  aside  the  judgment  for  irregularity.  Knox  Co.  Bank  v.  Doty,  9 
O.  S.  505. 

2.  The  separation  of  a  juror  from  his  fellows  after  final  submission, 
in  a  criminal  case,  for  the  purpose  of  obtaining  and  (binking  intoxi- 
cating Jiquors,  where  not  explained  or  shown  to  be  excu!:al)Ic,  will  en- 
title the  prisoner  to  a  new  trial.      Weis  v.  State,  22  O.  S.  486. 
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The  mere  fact  that  a  juror  in  a  civil  case  drank  intoxicating  liquor 
(luring  an  adjournment  of  the  court  while  the  trial  was  in  progress  is 
not  a  sufficient  reason  for  granting  a  new  trial,  unless  there  be  reason 
to  suspect  it  may  have  had  some  influence  on  the  final  result  of  the 
case.    Pitts.,  C.  &  St.  L.  R.  Co.  v.  Porter,  32  O.  S.  328. 

In  a  civil  case,  the  misbehavior  of  jurors  which  would  render  it  nec- 
essary to  disturb  the  verdict,  should  be  of  such  a  character  as  to  evince 
bad  intention ;  and  if  they  separate  after  agreeing  upon  a  verdict, 
without  leave,  it  is  no  ground  for  a  new  trial.  Wright  v.  Burchfield,  •> 
O.  53. 

A  separation  of  the  jurors,  after  the  jury  has  retired  to  the  jury- 
room  to  consider  of  the  verdict,  induced  by  a  sudden  alarm  of  fire 
in  the  near  vicinity  of  the  jury  room,  is  not,  of  itself,  such  misconduct 
as  will  vitiate  the  verdict  made  on  reassembling.  Armleder  v.  Lieber- 
man,  33  O.  S.  77. 

It  is  no  cause  for  setting  aside  a  verdict,  that  when  agreed  upon  it 
is  written  and  sealed,  and  the  jury  separate,  if  afterward  they  come 
into  court  and  report  the  .sealed  verdict.  But  if,  after  having  agreed 
and  put  their  verdict  under  seal,  they  separate,  and  subsequently  meet 
and  change  such  verdict,  it  could  not,  with  propriety,  lay  the  founda- 
tion of  a  judgment.  Such  conduct  would  constitute  that  degree  of 
misbehavior  for  which  a  verdict  ought  to  be  set  aside.  SiiMiffy.  Gil- 
beH,  8  O.  405,  408. 

When  it  appears  that  a  fair  trial,  by  an  impartial  jury,  has  been 
prevented  by  any  fraud  or  imposition,  that  was  unknown  to  the  party 
injured  thereby,  and  that  could  not  have  been  prevented  by  proper 
vigilance  on  his  part,  tlic  court  will  set  aside  the  verdict  and  grant  a 
new  trial.     Hayward  v.  Calhoun,  2  O.  S.  164. 

Conversations  by  the  jury  Avith  others  after  their  retirement,  in  re- 
gard to  any  subject  of  their  deliberations,  before  verdict,  is,  in  a  case 
of  the  least  doubt,  good  cause  for  setting  aside  their  verdict.  Farrer 
V.  State,  2  O.  S.  54. 

Where  the  jury,  in  a  criminal  case,  without  knowledge  of  the  couft 
or  prisoner,  obtained  part  of  the  charge  of  the  court,  as  printed  in  a 
newspaper,  and  used  the  same  to  guide  their  deliberations,  though  the 
charge  thus  published  was  accurate,  the  verdict  was  set  aside.     lb. 

Improper  and  officious  interference  of  the  officer  in  charge  of  a  jury 
is  not  a  ground  for  a  new  trial,  unless  such  conduct  led  to  misbehavior 
on  the  part  of  the  jury.     Sulet  v.  Bamett,  10  O.  459. 

A  new  trial  will  not  be  granted  because  a  paper  containing  a  com- 
putation of  interest  by  the  plaintiff  went  to  the  jury  with  the  papers, 


MOTION  poll  NEW  TRIAL  FILED  DURING  THE  TRIAL  TERM.       551 

when  it  dues  not  appear  by  whom  it  was  given  to  ihe  jury,  and  where 
no  fraudulent  intent  is  shown.      Tracy  v.  Card,  2  O.  S.  431. 

If  a  juror  n^t  having  the  qualifications  of  an  elector  is  retained 
upon  the  panel,  without  the  knowledge  of  the  party  or  his  counsel, 
and  afier  rcasonahle  diligence  used  to  ascertain  the  fact  when  the  jury 
13  impaneled,  a  new  trial  will  lie  granted.  Eoitnuin  v.  Wright,  4  O. 
S.  156. 

Testimony  of  ihe  jurors  themselves  will  not  be  received  to  impeach  the 
venlict  by  s'.iowing  misconduct  or  misbehavior  on  tiio  part  of  iho  jury. 
Htdet  V.  Barnetl,  10  O.  459.  (But  such  testimony  is  admissible  to 
giutain  the  verdict.) 

Affidavits  of  jurors,  stating  that  they  misunderstoml  the  charge  of  the 
court,  w  ill  not  be  received  on  motion  to  set  aside  the  verdict.  Hdman 
V.  Riddle,  8  O.  S.  384. 

Surprise  to  a  party,  arising  from  the  unexpected  statements  of  a  wit- 
ness, who  had  been  twice  before  examined  in  tlic  case  witliout  disclos- 
ing the  facts  to  which  he  now  testifies,  docs  not  lay  a  sufficient  ground 
for  a  new  trial,  when  the  verdict  is  justified  by  tiie  other  evidence  in 
the  case,  and  substantial  justice  is  done.  Stites  v.  McKibben,  2  O.  8. 
588  If  this  ground  is  ever  sufficient,  it  can  only  be  when  such  new 
malter  constitutes  the  turning  point  in  the  case,  and  without  which  the 
party  moving  would  be  entitled  to  the  verdict.     lb. 

A  motion  for  new  trial,  that  counsel  were  led  by  a  misapprehension 
of  the  law  to  abstain  from  offering  evidence  pertinent  to  the  issues 
made  therein,  is  addressed  to  the  sound  discretion  of  the  court,  under 
all  the  circumstances  of  the  case ;  and  its  action  thereon  is  not  subject 
to  review  upon  error.     Ferguson  v.  Gilbert,  16  O.  S.  88. 

A  party  in  whose  favor  an  excessive  amount  is  found  may  remit  the 
excess,  and  the  motion  f  tr  a  new  trial  on  that  ground  will  be  over- 
ruled. Durrell  v.  lioijd,  9  O.  S.  72;  Averill  Coal,  etc.,  Co.  v.  Venier, 
22  O.  S.  372;  Pendleton,  etc.,  R.  Co.  v.  Rahman,  22  O.  S.  440;  Doo- 
UUle  v.  CluDnberlain,  7  O.  S.  299;  Lear  v.  McMiUen,  17  O.  S  464; 
Doty  V.  Rigour,  9  O.  8.  526. 

In  an  action  of  slander,  the  verdict  should  not  be  set  aside,  unless 
the  amount  of  damages  is  so  flagrantly  outrageous  and  extravagant  as 
to  show  that  the  jury  acted  corruptly,  or  under  the  influence  of  pas- 
sion, partiality,  or  prejudice.  Simpson  v.  Pitman,  13  O.  365.  (In 
this  case  a  verdict  for  $850  was  set  aside.  The  slander  was  charging 
the  plaintiff',  a  candidate  for  sherifi',  with  sheep  stealing.  He  was 
elected  t  >  tltc  office  by  a  large  majority.  This  is  given  as  an  instance 
of  tfic  application  of  the  rule.)  Nor,  in  a  libel  case,  unless  the  dam* 
ages  are  so  gross  as  to  convince  the  court  that  the  jury  acted  from 
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corruption,  mistake,  undue  bias,  or  sonae  improper  influence.  Fisher 
V.  Patterson,  14  0.  418. 

The  verdict,  in  an  action  for  injuries  sustained  by  a  wife,  under  sec- 
tion 7  of  the  act  of  1854  (52  v.  153),  should  not  be  set  aside  on 
ground  that  the  damages  are  excessive,  unless  the  court  is  satisfied 
that  the  jury  abused  its  discretion.     Schneider  v.  Hosier,  21  O.  S.  98. 

A  corporation,  by  the  malicious  conduct  of  its  agents  or  servants 
acting  within  the  scope  of  their  employment,  may  render  itself  liable 
to  exemplary  or  punitive  damages ;  but  this  doctrine  is  capable  of 
great  practical  abuse,  and  where  a  verdict,  in  such  case,  is  obviously 
exorbitant,  it  should  be  set  aside,  and  a  new  trial  awarded.  Pitts., 
Ft.  W.  &  a  R.  Co.  V.  Slusser,  10  O.  S.  157. 

If  the  action  involve  several  issues,  and  the  finding  is  in  favor  of 
one  of  the  parties  upon  all,  when  it  should  only  have  been  in  his  favor 
upon  one  issue,  which  would  render  the  judgment  different  from  what 
it  ougiit  to  be,  the  verdict  should  be  set  aside.  Union  Cent.  Ins.  Co. 
v.  Sutphin,  35  O.  S.  360. 

A  mere  difference  of  opinion  between  the  court  and  jury  does  not 
warrant  the  former  in  setting  aside  tlie  finding  of  the  latter.  That 
would  be,  in  effect,  to  abolish  the  institution  of  juries,  and  substitnto 
the  co.urt  to  try  all  questions  of  fact.  It  must  be  clear  that  the  jury 
has  erred  before  a  new  trial  will  be  granted  on  the  ground  that  tho 
verdict  is  against  the  weight  of  the  evidence,  or  unsupported  by  it. 
McGatnek  v.  Wason,  4  O.  S.  566;  French  v.  Millard,  2  O.  S.  44,  53; 
Muhlenburg  v.  Florence,  5  O.  245 ;  Lewis  v.  Bavk  of  Kentucky,  12  O. 
132,  151;  Webb  v.  Prot.  Ins.  Co.,  6  O.  456;  Abemathy  v.  Wayne  Co. 
Br.  Bank,  5  O.  S.  266. 

A  new  trial  is  only  granted  when  injustice  has  been  done  by  tho 
verdict,  and  there  is  a  probability  that  justice  will  be  done  on  retrial. 
ILinion  v.  McNeil,  5  O.  ^09,  513. 

A  judgment  will  not  be  reversed  because  it  is  contrary  to  the  evi- 
dence, unless  it  is  manifestly  so.  The  court  before  which  the  trial  was 
had  and  motion  made  can  better  judge  of  the  credibility  of  the  wit- 
nesses than  the  reviewing  court.     Breese  v.  State,  12  0.  S.  146. 

AVhere  the  ground  of  the  motion  for  a  new  trial  is  that  the  verdict 
is  against  the  evidence,  because  of  its  excessive  amount,  and  the 
amount  does  not  necessarily  imply  the  influence  of  passion  or  prejudice 
in  the  finding  of  the  issue,  on  a  remittdur  of  such  excessive  amount, 
it  is  not  error  t:)  overrule  the  motitm.     Douglas  v.  Day,  28  O.  S.  175. 

If,  upon  a  motion  for  a  new  trial  based  on  the  ground  that  the  find- 
ings of  the  court  were  against  the  evidence,  and  all  the  evidence  be 
set  forth  in  the  motion  for  a  new  trial,  and  the  court  erred  in  apphjinQ 
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the  law  to  those  fuels  about  which  there  was  no  material  conflict  in 
the  evidence,  the  i-cviewing  court  will  grant  a  new  trial.  Yeoman  v. 
Laaleij^  40  O.  S.  339.  And  render  sucli  judgment  as  the  court  below 
should  have  rendered.  lb.  But  see  Em^y  v.  Irving  Nat.  Bank^  25 
O.  S.  3G0;  MlUer  v.  Sullivan,  2G  O.  S.  030  ;  wliich  hold  that  after  re- 
versal upon  the  evidence  (not  finding  of  the  facts)  contained  in  the  bill 
of  exceptions,  the  causo  should  be  remanded  for  a  new  trial — that  to 
render  judgment  upon  such  evidence  is  error. 

The  evidence  contained  in  the  bill  of  exceptions  is  taken  only  for  the 
purpose  of  determining  whether  there  was  error,  not  for  the  reviewing 
court  to  try  the  cause  upon  its  merits,  which  would  often  deprive  the 
parties  of  the  rigl)t  to  a  jury  trial.     Kirk  v.  Moxory,  24  O.  S.  581. 

When  the  motion  is  made  on  the  ground  of  newly  discovered  evi- 
dence, it  must  be  disclosed,  and  the  inquiry  will  thon  be  whether  the 
legitimate  effect  of  such  evidence  would  be  to  require  a  different  ver- 
dict.    Ludlow  v.  Park,  4  O.  5. 

A  new  trial  should  not  be  granted  on  the  ground  of  newly  discov- 
ered evidence,  unless  the  legitimate  effect  of  such  evidence,  when  con- 
strued i:i  connection  with  that  produced  on  tlie  trial,  ought  to  have 
resulted  in  a  different  verdict  or  finding.  Railroad  Co.  v.  Long,  24  O. 
S.  133. 

A  new  trial  will  not- be  granted  to  give  a  party  the  opportunity  of 
introducing  cumulativz  testimony  merely,  or  to  give  him  the  opportunity 
of  impcacliing  the  witnesses  of  his  adversary.  Reed  v.  McGrew,  5  O. 
375;  Pernn  v.  Prot.  Itvs.  Co.,  11  O.  147. 

Tiic  refusal  of  the  Common  Picas  to  grant  a  new  trial  on  the  ground 
of  newly  discovered  evidence,  which  was  merdy  cumulative,  is  not 
ground  for  rovers.!!  of  the  judgment  of  that  court  for  error.  Loeff'ner 
V.  State,  10  O.  S.  598. 

If  a  mutioa  is  made  for  a  new  trial  on  the  ground  of  newly  diucov- 
ered  evidence,  and  continued  from  term  to  term,  it  may  be  amended 
after  the  term  at  which  it  was  made  by  including  evidence  newly  dis- 
covered after  its  filing;  and,  in  a  proper  case,  it  is  error  not  to  jtermit 
thi.-*  to  bo  done.     Moore  v.  Coaies,  35  O.  S.  177. 

(In  all  cases,  the  party  filing  the  motion  must  have  used  due  dili- 
gence, and  if  the  failure  to  discover  such  evidence  was  occasioned  by 
his  negligence,  the  motion  will  be  denied.)     §  5307. 

A  court  is  not  authorized  to  grant  a  new  trial  for  the  cause  of  error 
of  law  occurring  at  the  trial,  unless  the  decision  of  the  court  upon  the 
matter, of  law  was  excepted  to  by  the  party  making  the  application  at 
the  time  the  decbiou  was  made.     KHm  v.  Wynne,  10  O.  S.  223.     (The 


554  CODE  PRACTICE  AND  PRECEDENTS. 

bill  of  exceptions  should  always  show  that  such  exception  was  made 
at  the  time  of  the  ruling  of  the  court.) 

The  refusal  of  a  new  trial,  where  no  reasons  for  tiie  new  trial  are  al- 
leged in  the  motion  therefor,  can  not  be  assigned  for  error.  WestfaU 
V.  Dungan,  14  O.  S.  276  ;  Hoffman,  v.  G(yrdo}i,  15  O.  S.  211. 

Where  substantial  justice  is  done  by  a  verdict,  a  new  trial  will  not 
be  granted  on  technical  grounds  or  to  let  in  a  mere  teclinical  defense. 
Buck  V.  Waddle,  1  O.  357 ;  Bash  v.  CritchjieU,  5  O.  109.  (But  errors 
of  law  on  the  part  of  the  court,  which  may  have  influenced  the  re- 
sult, are  never  technical,  or  immaterial.) 

Where,  from  the  whole  record,  the  court  is  of  opinion  that  the  di- 
rection of  the  judge  who  tried  the  cause,  though  in  terms  correct, 
might  still  have  been  misunderstood  by  the  jury,  a  new  trial  should 
be  awarded.      White  v.  TVtowas,  12  0.  S.  312. 

If  tlie  court  in  its  charge  err  as  to  the  law,  and  it  could  have  made 
no  difference  in  the  final  decision  of  the  case,  it  is  not  sufficient  ground 
to  grant  a  new  trial.  Courcier  v.  Graham,  1  O.  330,  349;  Reed  v.  3/c- 
Qrew,  5  O.  S.  375,  385. 

A  new  trial  will  not  be  granted  because  the  court  gave  a  wrong  rea- 
son for  rightly  rejecting  testimony.     Ludlow  v.  Park,  4  O.  5. 

If  tlie  ground  of  the  motion  is  that  improper  testimony  was  ad« 
mitted,  such  fact  must  be  made  distinctly  to  appear,  or  the  verdict  will 
not  be  disturbed.     Heighway  v.  Pendleton,  15  0.  735. 

As  a  general  rule,  when  competent  evidence  has  been  rejected,  which 
would  conduce  to  prove  the  issue,  a  new  trial  will  be  granted.  Hart  v. 
Johnson,  6  O.  87. 

Where  the  trial  is  by  the  court,  and  tlie  bill  of  exceptions  contains 
all  the  evidence,  and  there  was  other  testimony  sufficient  to  establish 
the  same  facts,  and  the  exclusion  of  the  testimony  could  not  have  af- 
fected the  result,  the  admission  of  the  testimony,  as  to  such  facts,  of 
an  incompetent  witness,  will  not  constitute  sufficient  ground  to  reverse 
the  judgment.     Kilbourn  v.  Farij,  28  O.  S.  162. 

Where  improper  evidence  h  admitted,  aud  of  that  character  which 
might  have  influenced  the'jury,  a  new  trial  will  be  granted.  Black- 
burn v.  Blackburn,  8  0.  81,  84. 

A  new  trial  will  noi  be  granted  because  improper  evidence  was  ad- 
mitted, where  it  was  merely  cumulative,  and  when  the  jury  must  have 
found  the  fact  as  thoy  did  without  it.     Allen  v.  Parish,  3  O.  107. 

The  ground,  set  forth  in  the  motion,  tliat  the  verdict  was  against  the 
evidence,  does  not  embrace  the  point  that  tiie  court  erred  in  the  ad- 
mission of  evidence.     Remington  v.  Harrington,  8  O.  507. 
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(A  party  can  never  object  to  any  thing  which  was  in  his  own 
favor.) 

See  notes  to  sections  5190  and  6707. 

When  new  trial  tvUl  not  be  granted.  Sec.  5306.  A  new  trial  shall  not 
be  granted  on  account  of  the  smallness  of  the  damages,  in  an  action 
for  an  injury  to  the  j)er8on  or  reputation,  nor  in  any  other  action  where 
the  damages  equal  the  actual  pecuniary  injury  sustained. 

Wlien  applicaiiyn  must  be  made.  Sec.  5307.  The  application  for  a 
new  trial  must  be  made  at  the  term  the  verdict,  report,  or  decision  is 
rendered ;  and,  except  for  the  cause  of  newly  discovered  evidence, 
material  for  the  party  applying,  which  he  could  not  with  reasonable 
diligence  have  discovered,  and  produced  at  the  trial,  shall  be  made 
within  tliree  days  after  the  verdict  or  decision  is  rendered,  unless  such 
party  is  unavoidably  prevented  from  filing  the  same  within  such 
time. 

N"te. — It  is  usual  not  to  render  judgment  upon  a  verdict,  or  report  of  a 
referee  or  master  commissioner  or  decision  of  the  court,  until  three  days  after 
it«  rendition  and  filing  have  expired.  If  this  bo  done,  tho  motion,  if  filed  in 
time,  will  bo  to  set  aside  tbo  judgment  and  for  a  new  trial  fur  tbc  reasons  stated 
therein  Tho  "decision''  mentioned  in  this  section  is  not  tho  oral  opinion  of 
tbo  court,  but  its  written  findings  and  conclusions  in  accordanco  thcrcwilb  filed 
in  th«  cause.  Such  verdict  rendered  or  decision  madu  wilbin  llirco  days  of  the 
close  of  tho  term  will  not  permit  the  party  his  statutory  right  during  llic  term. 
And  it  is  usual  t<>  render  jud;;mcnt  in  such  cases  before  tlio  closo  cf  tlio  term. 
It  ii,  therefore,  advisable  to  file  tho  motion  for  a  new  trial  at  such  term  bcforo 
the  entry  of  tho  judgment,  and,  if  there  is  hot  time  tu  determine  it,  tlio  caso 
will  be  continued  to  tho  next  term  for  bearing  and  judgment.  Perhaps,  tho 
motion  will  be  authorised,  if  filed  within  tho  three  days,  though  tho  term  has  ex- 
pired; but.  if  judgment  bo  entered,  an  cxccuiion  may  issue  upon  it  notwith- 
standing tbo  motion,  at  tho  risk  of  tho  party  issuing  it. 

(a)  Where  the  record  shows  that  judgment  was  entered  on  ft  ver- 
dict, and  before  a  motion  tu  set  aside  the  verdict  was  made,  and  it  not 
apixMiring  that  the  motion  was  made  within  three  days  after  verdict, 
it  is  uot  error  in  the  court  not  to  notice  the  motion.  Markward  v.  Donate 
21  O.  S.  637. 

How  made.  Sec.  5308.  (^Sup.,  p.  345.)  The  application  must  be 
made  by  motion,  upon  written  grounds,  file<l  at  the  time  of  making  the 
motion  ;  the  causes  enumerated  in  subdivisions  twt,  three,  and  seven, 
of  section  5305^mu8t  be  sustained  by  affidavits  or  depositions,  showing 
their,  truth,  and  may  bo  controverted  by  affidavits  or  depositions,  and 
for  this  purpose  depositions  may  aido  be  taken  iu  the  county  where  the 
action  is  |)endiug. 
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Note. — Siibdivi.eion  2  is  "Misconduct,"  etc.;  3,  "Accident,"  etc.,  and  7,  newly 
discovered  evidence. 

For  proceedings  to  obtain  a  new  trial  after  the  judgment  term,  see 
sections  5309,  5354-5365. 

[Form  332.    §  5305.] 

Common  Pleas  Court  of County,  Ohio.  \ 

John  Doe.  Phuntiff,  | 

No — ]  vs.  >  Motion  for  New  TriaL 

John  Smitli  et  als.,  Defendants.  ) 

Tlie  jjlaintiff  moves  the  court  to  set  aside  the  verdict  of  tlie  jury  [andl 
judgment,  if  one  has  been  rendered]  herein,  for  the  following  veasons  :  [/ictf 
state  as  viamj  statutory  (irounds  as  are  deemed  reqinsi/e.  as] 

1.  For  the  following  irregularities :  ^IJere  sped/if  them  with  sxijjicient  gen- 
eral certainly.] 

2.  For  misconduct  of  [the  jury,  or  prevailing  party]  in  this,  to  wit: 
\^Ilere  state  the  same.] 

3.  On  account  of  the  following  accident  [or,  surprise],  ordinary  prudence 
could  not  have  guarded  against :  [Here  state  it.] 

4.  On  account  of  excessive  damages,  awarded  under  the  influence  of 
passion  and  prejudice. 

5.  For  manifest  error  in  the  assessment  of  the  amount  of  the  recovery, 
the  same  heing  too  large  [^or,  too  small,  when  the  prevailing  parti/  JiLs  the  mo- 
tion.] 

6.  The  verdict  is  not  sustained  by  sufficient  evidence,  and  is  contrary  to 
iavv. 

7.  For  newly  discovered  evidence,  material  to  the  plaintiff'*s  cause, 
which  could  not  have  been  discovered  with  reasonable  diligence  and  pro- 
duced at  the  trial.  Such  evidence  is,  in  substance,  as  follows:  [filers 
state  it.] 

8.  For  the  several  errrors  of  law  occurring  at  the  trial,  and  to  the  com- 
mission of  each  and  every  of  which  the  plaintiff,  at  the  time,  excepted. 

9.  And  for  other  manifest  errors  apparent  upon  the  face  of  the  record. 

Edward  Coke,  Attorney  for  the  Plaintiff". 

Note. — Nos.  2,  3,  and  7  must  bo  established  by  affidavits  or  depositions. 

Since  the  enaitinent  of  the  present  section  5302,  and  the  con.-truction  given 
it  by  the  Supreme  Court  in  Slate  v.  Hawcs,  43  O.  S.  16,  it  is  important  to  em- 
body clause  8  in  the  motion,  as  that  will  enable  the  party  to  save  errors  occur- 
ring at  the  trial  by  bill  of  exceptions,  if  the  motion  is  continued  ti>,  and  not  dis- 
posed of,  until  u  subsequent  term.  The  torms  of  affidavits  and  the  requisites  of 
depositions  in  other  cases  will  serve  as  a  sutficient  guide  in  proceedings  on  a 
motion  for  a  new  trial. 

If  tho  motion  bo  (>verruled  becuuso  of  the  insufficiency  of  such  evidence,  the 
remedy  will  bo  by  bill  of  exceptions  embodying  all  such  evidence  and  petition 
in  error  based  upon  the  same. 
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If  a  motion  for  new  trial  is  granted,  it  may  be  upon  such  terms  as  to  costs, 
as  tlie  court  shall  prescribe.  Courts  will  rurely  reverse  an  order  of  the  court 
granting  a  now  trial,  as  full  Justice  may  b«i  done  upon  such  retrial;  but  where 
the  facts  are  undisputed,  and  the  entire  question  i^  one  of  law  only,  this  may 
now,  us  formerly,  bo  done,  section  6710  of  April  18, 1883,80  v.  170,  having  been 
rcpcah-d  by  soction  GTIO,  Sup.,  p.  883.  Fur  the  law,  see  Dean  v.  King,  2*2  O.  S. 
118;  Reaity  v.  llateher,  13  O.  S.  116;  /rfe  v.  ChUrehiU,  14  O.  S.  872.  Such 
gruntin:;  of  a  new  trial,  in  cases  to  be  determined  by  matter  of  law  alone,  affects 
a  substantial  right  of  the  party  and  prevents  the  proper  judgment.  I  6707. 
Railroad  Co.  v.  Sloan,  81  O.  S.  1. 

Entry  Overrulixo  Motion  and  Exception. 
[Form  333.] 

John  Doe  I 

No.  — .]    »•«.  >  Overruling  Motion  for  New  Trial. 

John  Smith   et  nis.  ) 

This  day  the  motion  heretofore  filed  herein  by  the  plaintiff  for  a  ne^f 
trial,  etc.,  came  on  to  be  heard  by  the  court,  and  the  court  having  heard 
[all  the  evidence  adduced  by  the  parties  respectively,  and]  the  argu- 
ments of  counsel,  and  being  fully  advised  in  the  premises,  do  overrule 
said  motion,  to  which  the  plaintiff  excepts. 

And  thereupon,  on  said  [verdict]  it  is  adjudged  by  the  court,  [^here  give 
the  judgment].  To  which  the  plaintiff  excepted,  *  and  presented  to  the 
court  his  bill  of  exceptions,  which  being  found  by  the  court,  in  all  re- 
spects, a  true  bill  of  exceptions,  is  allowed  and  signed  by  the  court,  and 
ordered  to  be  filed  as  part  of  the  record  in  this  cause,  but  not  spread 
upon  the  journal.     Bill  of  e.xception.s  filed. 

[If  thirij  (iai/s  after  the  term  be  taken  b>j  the  party  cUxiring  the  bill  of  exception*, 
after  the  *,  say :  .\  nd  thereupon  with  the  consent,  given  in  open  court,  of  the 
plaintiff,  thirty  days  from  the  close  of  the  {jresent  term  is  granted  him  to 
prepare  and  have  allowed  and  signed  his  bill  of  exceptions  herein,  ns  of 
the  present  term;  and  for  such  purpose  the  minutes  of  this  term  are  to 
be  kept  open.] 

Note. — The  journal  entry  must  show  the  takini;  and  filing;  of  the  bill  of  ex- 
ceptions. Statements  in  the  bill  <if  exceptions  itself  will  nut  be  sufficieut  to 
authorize  a  court  of  errors  to  consider  it. 
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CHAPTER  XXXII. 

MOnON  FOR  JUDGMENT  NOTWITHSTANDING  THE  VERDICT, 
AND  FOR  ARREST  OF  JUDGMENT,  AND  UPON  SPECIAL  VER- 
DICT OR  FINDINGS. 

Wlien  judgmmt  to  he  entered  agahut  ike  verdict.  Sec.  5328.  When, 
upon  the  statements  in  the  pleadings,  one  party  is  entitled  by  law  to 
judgment  in  his  favor,  judgment  shall  be  so  rendered  by  the  court,  al- 
though a  verdict  has  been  found  against  such  party. 

Note. — This  section  may  not  apply  to  cases  like  Hoffman  v.  Cordon,  15  O.  S. 
212,  where  parties  without  ohjectiori  try  causes  not  put  in  issue  by  the  pleadings, 
and  to  that  extent  \va:ve  pleadings. 

(a)  Judgment  must  be  entered  for  the  defendant,  notwithstanding 
the  verdict  agaiust  him,  if  tiie  plaintiff's  petition  does  not  set  forth  a 
good  cause  of  action.     Trimble  v.  Dofy,  16  O.  S.  118,  128. 

Where  the  only  issue  is  upon  the  truth  of  an  immcderial  matter,  it 
is  not  error  to  render  judgment  upon  the  pleadings,  irrespective  of  the 
verdict  of  the  jury.     Tootle  v.  Clifton,  22  O.  S.  247. 

A  judgment  non  obstante  veredicto  can  only  be  given  for  a  plaintiff. 
The  remedy  for  a  dffendant  is  to  have  the  judgment  arrested.  Bucking- 
luxm  V.  McCraclcen,  2  O.  S.  287. 

A  legal  cause  of  action  substantially  set  forth,  although  so  inartifi- 
cialiy  stated  as  to  be  bad,  if  specially  objected  to  on  demurrer,  is  suf- 
ficient after  verdict,  and  a  judgment  rendered  thereon  is  good.  Nott 
V.  Johnson,  7  O.  S.  270,  274. 

When  court  to  order  proper  judgment  to  be  entered  on  verdict.  Sec. 
5327.  When  the  verdict  is  special,  or  when  there  is  a  special  finding 
on  particular  questions  of  fact,  or  when  the  case  is  reserved,  the  court 
shall  order  what  judgment  shall  be  entered. 

Note. — No  case  can  now  be  reserved  for  decision  by  one  court  to  another,  as 
might  formerly  have  been  done  from  the  District  to  the  Supremo  Court,  The 
Circuit  Court  has  no  such  power  of  reservation.  .A  judge  in  special  term  of 
the  Superior  Court  of  Cincinnati  may  reserve  a  cause,  as  provided  in  section 
603,  to  the  general  term  of  that  court. 

When  jurors  are  required,  under  section  5201,  "to  find  upon  particular  ques- 
tions of  fact,"  the  latter  finding  will  control  the  general  verdict,  if  inconsistent 
with  it  (section  5202),  and  the  court  will  render  judgment  accordingly. 
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The  common-law  practice  required  n  motion  fur  new  trial  to  be  filed  and  dis* 
pott«Ml  of  before  the  filim;  and  hmring  of  a  motion  in  arrest  of  judgment,  as  the 
latter  motion  was  held  to  admit,  in  effect,  that  n<>  objection  dehors  the  record 
existed.  It  will  prove  convenient  in  practice  to  first  file  the  motion  for  new 
trial,  and  preparu  iho  motion  in  arrest  of  judgment,  and  by  consent  entered  of 
record  hear  both  together. 

A  plaintiff,  on  the  cause  of  action  stated  in  his  petition,  or  a  defendant  upon 
a  countcrclaiin  or  cross-petition,  can  not  file  :i  motion  in  arrest  of  jui];;mcnt,  as 
he  desires  :i  judgment  in  bis  favor  upon  the  record.  The  motion,  in  such  cases, 
is  for  judgment  non  obxiante  veredicto.  It  is  the  defendant  to  such  pleading 
who  can  move  to  arrest  the  judgment.  Where  the  general  verdict  and  the  find" 
ings  upon  particular  questions  of  fact  are  inconsistent,  the  party  desiring  judg- 
ment according  to  such  findings  should  move  for  judgment,  though  it  would 
socm  the  court  can  act  sua  sponte. 

Motion  in  Abrest  of  Jcdgmext 

[Form  334.    §  5328.] 

Common  Pleas  Court  of County,  Ohio. 

John  Doe,  PlaintiflF.  | 

No.  — .]         V*.  I  Motion  to  Arrest  Judgment 

John  Smith  et  als.,  Defendants,  j 

And  now  comes  the  defendant  and  moves  the  court,  upon  the  state- 
ments in  tho  pleadings  and  record  herein,  to  arrest  judgment  u{)on  tho 
verdict  herein  in  favorof  the  plaintiff,  as  by  the  same  he  is,  in  law,  entitled 
to  a  judgment  against  the  plaintiff. 

Joseph  Cuittt,  Attorney  for  Defendant. 

Note. — If  overruled  tho  defendant  may  except  to  tho  overruling  and  judg- 
ment, making  the  exception  part  of  such  entry.  No  bill  of  exceptions  will  bo 
necessary,  as  tlie  matter  will  appear  fully  upon  the  record.  If  granted,  tho 
plaintiff  can  except  in  the  samo  way,  and  his  rights  will  bo  saved  without  a  bill 
of  exceptions. 

Entry  Sustainino  Motion  in  Arrest  of  Judgment. 

[Form  335.    §5328.] 
John  Doe  ] 

TCo. — .]  vs.  V  Judgment  Arrested  and  Judgment  for  Defendant. 

John  Smith  et  als.  j 

This  day  this  cause  camo  on  to  bo  heard  upon  the  motion  of  tho  defend- 
ant to  arrest  judgment  upon  the  verdict  for  the  plaintiff  herein,  and  was 
argued  by  counsel.  On  consideration  whereof,  and  the  court  being  fully 
advised  in  the  premise>i.  said  motion  is  granted.  And  thereupon  it  is 
adjudged  by  the  court  that  said  defendant   go  hence  without  day  and 

recover  of  the  plaintiff  his  costs  in  this  behalf  expended,  taxed  at 

dollars.    To  the  granting  of  which  motion  and  the  rendition  of  thia  Judg- 
ment, the  plaintiff  excepts. 
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Entry  Overruling  Motion  in  Arrest. 

[Form  336.    §  5328.] 
John  Doe  | 

No.  — .]  vs.  >  Motion  in  Arrest  Overruled — Judgment  on  Verdict. 

John  Smith  et  als.    ) 

This  day  this  cause  came  on  to  be  heard  upon  the  motion  of  the  defend- 
ant to  arrest  judgment  upon  theverdict  herein,  and  was  argued  by  counsel. 
On  consideration  whereof,  and  the  court  being  fully  advised  in  the 
premises,  it  is  ordered  that  said  motion  be  and  the  same  is  hereby  over- 
ruled, to  which  the  defendant  excepts. 

And  thereupon,  upon  said  verdict,  it  is  adjudged  by  the  court  that  [^here 
enter  thejudgmznt].     To  which  the  defendant  excepts. 

Motion  for  Judgment  Non  Obstante. 

[Form  337.    §  5328.] 

Common  Pleas  Court  of County,  Ohio. 

John  Doe,  PlaintifiF,  )  ^^^.^^^  ^^^,  judgment  Notwithstanding 

John  Smith  et  als..  Defendants.  |       veraict. 

And  now  comes  the  plaintiff,  and  upon  the  statements  in  the  pleadings 
herein,  moves  the  court  to  render  judgment  in  his  favor,  notwithstanding 
the  verdict  of  the  jury,  as  he  is  by  law  entitled  to  judgment  in  his  favor. 

Edward  Coke,  Attorney  for  FlaintifF. 

Entry  Granting  Motion  for  Judgment  Non  Obstante. 

[Form  338.    §  5328.] 
John  Doe  ) 

No.  — .]  vs.  >  Judgment  Notwithstanding  Verdict. 

John  Smith  et  als.  J 

This  day  the  motion  heretofore  filed  herein  by  the  plaintiff  for  judgment 
in  his  favor  upon  the  pleadings,  notwithstanding  the  verdict,  came  on  to 
be  heard  by  the  court  and  was  argued  by  counsel.  On  consideration 
whereof,  and  the  court  being  fully  advised  in  the  premises,  said  motion  is 
granted,  to  which  the  defendant  excepts. 

And  thereupon,  on  the  pleadings  herein,  it  is  adjudged  by  the  court 
that  Inhere  give  the  judjment\.     To  which  the  defendant  excepts. 

Note. — No  bill  of  exception  is  ncoesaary,  as  the  pleadings  are  part  of  the 
record. 

Entry  Overruling  Motion  Non  Obstante. 
[Form  339.    §  5328.] 

^ohnDoe  )  Motion   for  Judgment  Nothwithstanding  Verdict 

T^il      c.    ^fi.     i.     1     I      Overruled — Judgment  for  Defendant. 
John  Smith  et  als.  J  ° 

This  day  the  motion  heretofore  filed  herein  by  the  plaintiff  for  judgment 

upon  the  pleadings,  notwithstanding  the  verdict  of  the  jury,  came  on  to 
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be  heard,  and  waa  argued  by  counsel.  On  conBideration  whereof,  and  the 
court  being  fully  advisd  in  the  premises,  it  is  ordered  that  said  motion 
be  and  the  siinie  is  hereby  overruled,  to  which  the  plaintiff  excepts. 
\_Enter  juiigmenl for  defend int  and  exception  as  in  Form  335.3 

A  bill  of  exceptions  is  unnecessary. 

Motion  for  Judgment  According  to  Special  Findings. 
[Form  340.    §§  5327, 5201. 5202.] 

Common  Ple&s  Court  of County,  Ohio. 

John  Doe,  Plaintiff,  )  -nr  »•       *      t   j  »        o       •  i  t*-    >• 

^     -1  '  '  I  Motion  for  Judgment  on  Special  Fmdmg 

John  Smith  et  als..  Defendants.  ]      ^^  ^**''*- 

And  now  comes  the  said  plaintiff  [or,  defendant]  and  moves  the  court  to 
render  the  proper  judgment  upon  the  particular  findings  of  the  jury  upon 
questions  of  fact  herein,  the  same  being  inconsi.stent  with  the  general  ver- 
dict; and  he  claims  that,  substantially,  the  following  judgment  should  be 
rendered:  [^Here  state  the  same.']  ,  Attorney  for . 

Judgment  According  to  Special  Findings  of  Particular  Ques- 
tions OF  Fact. 

[Form  341.    §5.327] 
John  Doe  ) 

No.  — .]     V*.  \  Judgment  According  to  Special  Findings. 

John  Smith  et  als.  j 

This  day  this  cause  came  on  to  be  heard  by  the  court  upon  the  motion 
heretofore  filed  herein  for  judgment  in  accordance  with  the  special  find- 
ing  of  the  jury  on  particular  questions  of  fact  submitted  to  them  by  the 
court,  and  upon  their  general  verdict  herein,  and  was  argued  by  counsel. 
On  consideration  whereof,  and  the  court  being  fully  advised  in  the  prem- 
ises, upon  said  special  findings  and  general  verdict,  doth  adjudge  that 

Ihere  give  the  judgment  ordered  to  be  rendered  by  the  court\     To  which 

excepts. 

Note. — The  verdict  and  findings  are  entered  upon  the  journal,  and  become 
part  of  the  record  ;  therefore  no  bill  of  exceptions  is  necessary  to  review  the  judg- 
ment of  the  court. 
36 
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CHAPTER  XXXIII. 

TENDER  AND  OFFER  TO  CONFESS  JUDGMENT— THEIR  EFFECT 
AS  TO  JUDGMENT  FOR  COSTS. 

Answer  of  tender  of  money  before  suit.  Sec.  5137.  If,  iu  an  action  on 
a  contract  for  the  payment  of  money,  the  defendant  answer  and  prove 
that  he  did  tender  payment  of  the  money  due  on  the  contract,  at  any 
time  before  the  commencement  of  the  action  thereon,  and  pay  to  the 
clerk,  at  any  time  before  trial,  the  money  so  tendered,  the  plaintifi 
shall  not  have  judgment  for  more  than  the  money  so  due  and  tendered, 
without  costs,  and  shall  pay  the  defendant  his  costs. 

Note. — The  tender  should  be  of  the  precipe  sum  due.  The  tender  of  more  in 
largo  bills  or  pieces  of  money,  and  requlrinaj  the  creditor  to  make  the  change, 
will  not  be  a  sufficient  tender.  The  tender  mu.'t  be  kept  good,  that  is,  the  cred- 
itor may  at  any  time  accept  it,  and  if,  on  his  demand,  it  is  not  paid,  the  previous 
tender  is  invalidated;  and  before  the  trial,  under  this  section,  the  debtor  must 
pay  the  money  to  the  clerk,  so  that  the  creditor  can  receive  it  at  any  time.  A 
tender  stops  the  running  of  interest  on  a  debt. 

(a)  When  a  plea  is  interposed  of  a  tender  of  the  amount  due  the 
plaintiff,  made  before  the  commencement  of  the  suit,  and  issue  found 
for  the  defendant,  the  proper  judgment  to  be  rendered  is  a  judgment 
in  favor  of  the  plaintiff  for  the  amount  due,  and  in  favor  of  the  de* 
fendant  for  costs.     Fuller  v.  Pelton,  1*5  O.  457. 

Where  a  tender,  originally-  good,  has  been  kept  up  by  a  deposit  of 
money  in  court,  the  party  to  whom  the  tender  is  offered  may  recover 
judgment  for  the  amount  thus  admitted  to  be  due  him  ;  and  the  tender 
can  only  affect  the  question  of  costs.  Huntington  v.  Zeigler,  2  O. 
S.  10. 

The  plea  of  tender  is  not  a  bar  to  the  action.    It  only  affects  costs.    lb. 

An  offer  to  pay  bank  notes  is  a  sufficient  tender  of  performance  of  a 
contract  to  pay  money,  when  the  party  to  whom  the  offer  is  made  de- 
clared that  he  would  as  soon  accept  bank  notes  as  specie,  but  that  he 
would  take  neither.  WJieeler  v.  Knaggs,  8  O.  169.  (If  the  tender  is 
in  current  money,  passing  at  par,  but  not  a  legal  tender,  it  will  be 
good,  unless  refused  on  the  ground  that  it  is  not  a  legal  tender — as 
national  bank  notes,  gold  and  silver  certificates  of  the  United  States.) 
And  when  a  debtor  tenders  a  bank  check,  and  the  creditor  expressly 
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waives  all  objection  to  the  medium  of  payment,  and  objects  only  to 
the  amount,  it  is  a  good  tender.  Jcnnimj.i  v.  MnidetxhaU,  7  O.  S. 
257. 

But  it  seems  that  mere  silence  on  the  jwirt  of  the  creditor  as  to  the 
medium  of  piyment  is  not,  in  such  case,  conclusive  of  such  waiver. 
lb.     (i.  «.,  wiien  the  check  of  the  party  is  tendered.)' 

Unite<l  States  treasury  notes  are  a  lawful  tender  upon  contracts 
stipulaiitig  for  the  payment  of  money  generally,  whether  made  before 
or  after  the  date  of  the  law  under  which  the  notes  were  issued.  Ijong- 
worth  V.  ArUchell,  26  O.  S.  334;  Legal  Tender  Guses,  13  Wal.  457; 
Railroad  Co.  v.  Johnson,  15  Wal.  195,  overruling  Hepburn  v.  Chiswold, 
8  Wal.  603;   Legal  Tender  Cases,  110  U.  S.  421. 

For  tender  of  performance  of  conditions,  as  precedent  to  the  right 
to  maintain  actions  for  relief,  sec  references  to  cases  in  the  note  to  sec- 
tion 5137,  Revised  Statutes,  p.  1070.    • 

Pfea  of  tender  of  article  or  labor  before  suit.  Sue.  5138.  If,  in  an  ac- 
tion on  a  contract  for  the  {myment  of  any  article  or  thing  other  than 
money,  or  for  the  performance  of  any  work  or  hibor,  the  defendant 
answer  that  he  did  tender  payment  or  performance  of  such  contract, 
at  such  time  and  place,  and  in  such  articles,  work,  or  labor,  as  by  such 
contract  he  was  bound  to  pay  or  perform,  and  the  court  or  jury  find 
that  he  did  tender,  as  alleged  in  his  pleading,  they  shall,  at  the  same 
time,  assess  the  value  of  the  property  or  labor  so  tendered,  and  there- 
upon judi;ment  shall  be  rendered  in  favor  of  the  plaintiff  for  the  sum 
80  found,  witliout  interest  or  costs;  but  if  the  defendant  forthwith 
perform  his  contract,  or  give  to  the  plaintiff  such  assurance  as  the  court 
may  approve  that  he  will  jierform  the  same  within  such  time  a^  the 
court  may  direct,  judgment  shall  be  rendered  for  the  defendant;  and 
in  case  any  article  so  tendered  is  of  a  j>erishable  nature,  it  shall,  from 
the  time  of  such  tender,  be  kept  at  the  risk  and  exi>ense  of  ihe  plaint- 
iff, provided  the  defendant  take  reasonable  care  of  the  same. 

Xote. — If  the  contract  is  Bilent  as  to  tlie  place  of  delivery  of  a  debt  payable 
iti*p<-cific  property,  the  place  of  delivery  is  that  of  the  creditor  or  payee,  ex- 
«.-Kpt  when  the  nature  of  the  property  is  »uch  as  to  raise  the  fair  presumption  that 
such  place  is  where  the  property  is  when  the  contract  is  made.  The  place  of 
delivery  oUi;ht  always  to  be  stated  in  the  contract,  to  avoid  doubt  or  question. 
In  executory  contracts  for  the  purchase  and  sale  of  personal  property  the  place 
of  delivery  is  the  place  of  the  seller.  Such  tender  must  be  set  up  by  answer, 
it  being  new  matter.*    {  6070. 


564  CODE  PRACTICE  AND  PRECEDENTS. 

(a)  In  case  of  a  contract  for  the  delivery  of  specific  articles  within 
a  specified  time,  where  the  party  has  made  a  tender,  which,  through 
inadvertence  or  mistake,  turns  out  to  be  insufficient  and  ineffectual,  he 
has  the  right  to  make  a  subsequent  tender  of  articles,  such  as  are  re- 
quired by  the  coutract,  within  the  time  specified,  unless  there  be  some 
provision  in  the  terms  of  the  contract  preventing  it.  Coleman  v.  Ed- 
wards, 5  O.  S.  51. 

Offer  to  confess  judgment  before  action  brought.  Sec.  5139.  Before  an 
action  for  the  recovery  of  money  is  brought  against  any  person,  he 
may  go  into  the  court  of  the  county  of  his  residence,  or  of  that  in 
which  the  person  having  the  cause  of  action  resides,  which  would  have 
jurisdiction  of  the  action,  and  offer  to  confess  judgment  in  favor  of 
such  person  for  a  specified  sum,  on  such  cause  of  action  ;  whereupon, 
if  such  person,  having  had  such  notice  that  the  offer  would  be  made, 
of  its  amount,  and  of  the  time  and  place  of  making  it,  as  the  court 
deems  reasonable,  fail  to  attend  to  accept  the  confession,  or  if  he  at- 
tend, and  refuse  to  accept  it,  and  afterwards  commence  an  action  upon 
such  cause,  and  fail  to  recover  more  than  the  amount  so  offered  to  be 
confessed,  and  the  interest  thereon  from  the  date  of  the  offer,  he  shall 
pay  all  the  costs  of  the  action. 

Offer  to  confess  out  of  court.  Sec.  5140.  The  defendant  in  an  action 
for  t^e  recovery  of  money  only  may,  at  any  time  before  the  trial,  serve 
upon  the  plaintiff,  or  his  attorney,  an  offer  in  writing  to  allow  judg- 
ment to  be  taken  against  him,  for  the  sum  specified  therein ;  if  the 
plaintiff  accept  the  offer,  and  give  notice  thereof  to  the  defendant,  or 
his  attorney,  within  five  days  after  service  of  it,  the  offer,  and  an  affi- 
davit that  the  notice  of  acceptance  was  delivered  in  the  time  limited, 
may  be  filed  by  the  plaintiff,  or  the  defendant  may  file  the  acceptance, 
with  a  copy  of  the  offer,  verified  by  affidavit ;  in  either  case  the  offer 
and  acceptance  shall  be  noted  in  the  journal,  and  judgment  rendered 
accordingly;  if  the  notice  of  acceptance  be  not  given  in  the  period 
limited,  the  offer  shall  be  deemed  withdrawn  ;  and  if  the  plaintiff  fail 
to  obtain  judgment  for  more  than  was  offered  by  the  defendant,  he 
shall  pay  the  defendant's  costs  from  the  time  of  the  offer. 

Note. — In  an  action  before  a  justice  of  the  peace,  it  is  sufficient  to  make  such 
offer  to  confess  judgment,  for  a  specified  sum,  in  writing,  any  time  before  trial. 
It  need  not  be  served  upon  the  plaintiff,  but  made  in  the  justice's  office.  The 
offer  is  made  to  affect  the  costs,  in  case  the  plaintiff  recovers  no  more  than  the 
amount  offered,  exclusive  of  accruing  interest.  The  offer  can  not  be  given  in 
evidence  on  the  trial  as  an  admission,  or  used  for  any  other  purpose  than  as  af- 
fecting costs.     26581. 
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(n)  The  "offer  to  corapromise"  can  not  properly  be  made  in  an 
armoer,  but  to  be  effectual  (to  save  costs)  must  be  made  in  a  separate 
writing,  t<»  be  served  as  prescribed  in  this  section.  Armgtrong  v.  Spean, 
18  O.  S.  373. 

Notice  in  writing,  served  on  the  plaintiff  or  his  attorney  by  the  de- 
ft'udant,  to  the  effect  that  the  defendant  does  then  offer  to  confess  judg- 
ment for  a  sum  therein  named,  and  costs  to  that  date,  should  be  re- 
garded as  an  offer  to  allow  judgment  to  be  taken  against  him  within 
the  meaning  of  this  section.     Adam»  v.  Phifer,  !Z5  O.  S.  301. 

(6)  Where  the  defendant  offered  to  confess  judgment  for  a  specific 
amount,  which  was  rejected  by  the  plaintiff*,  and  on  appeal  from  the 
justice  to  the  Court  of  Common  Pleas  the  plaintiff*  recovers  less  than 
was  off*ered,  judgment  should  be  reudered  against  him  for  the  defend- 
ant's costs  accruing  after  such  off*er.  Courtright  v.  Staggers,  15  0.  S. 
511.  In  such  case  the  plaintiff*  is  not  entitled  to  judgment  for  the 
amount  offered  by  the  defendant;  nor  is  the  amount  of  recovery  to  be 
aff'ected  by  such  off*er.     lb. 

Where  the  off'er  of  the  defendant,  before  trial,  to  confess  judgment 
for  sixty-three  dollars  and  costs  to  that  time,  was  rejected,  and  the 
jury  returned  a  verdict  for  the  plaintiff  for  four  dollars,  whereupon 
the  justice  rendered  judgment  for  the  plaintiff*  for  sixty-seven  dollars, 
being  the  aggregate -amount  of  the  off*er  to  confess  and  the  verdict: 
Hdd,  that  the  Court  of  Common  Pleas,  on  error,  was  authorized  to 
reverse  the  judgment  in  toto  and  retain  the  case  for  trial  (section  6733), 
and  was  not  bound  to  modify  the  judgment  so  as  to  conform  to  the  ver- 
dict.    Faiuxtt  V.  Meeker,  31  O.  S.  634. 

A  writing,  signed  by  th  >  defendants,  by  their  a^ent,  and  by  the  agent 
read  in  the  presence  of  the  parties,  to  the  plaintiff*,  which  contained 
an  off'er  to  allow  the  plaintiffs  to  take  judgment  in  the  case  for  a  speci- 
fied sum  against  the  defendants,  and  delivered  to  the  justice,  is  an 
off'er  in  writing  under  this  section  (6581).  Carpentv  \.  Kent,  11  O. 
S.  554. 

Where  a  defendant,  who  confesses  a  judgment  before  a  justice  of  the 
I>eace,  omits  to  set  up,  as  a  set-off*  or  counterclaim,  a  claim  he  has 
agiiinst  the  plaintiff^,  he  b  not  precluded,  by  such  omission,  in  a  sub- 
sequent suit  on  such  claim,  from  recovering  costs  against  sucli  plaint- 
iff. Section  5073  does  not  apply  to  the  Justice's  Code.  Black  v. 
Chester,  12  O.  S.  621. 

Offer  to  confess  in  open  court.  Sec.  5141.  The  defendant  in  an  action 
for  tlic  recovery  of  money  may  offer  in  court  to  coifess  judgment  for 
part  of  the  amount  claimed,  or  part  of  the  causes  involved  in  the 
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action  ;  whereupon,  if  the  plaintiff,  being  present,  refuse  to  accept  such 
confession  of  judgment,  in  full  of  his  demands  against  the  defendant 
in  the  action,  or,  having  had  such  notice  that  the  offer  would  be  made, 
of  its  amount,  and  of  the  time  of  making  it,  as  the  court  deems 
reasonable,  fail  to  attend,  and,  on  the  trial,  do  not  recover  more  than 
was  so  offered  to  be  confessed,  and  the  interest  thereon  from  the  date 
of  the  offer,  such  plaintiff  shall  pay  all  the  costs  of  the  defendant  in- 
curred after  the  offer  was  made. 

(a)  The  offer,  to  be  effectual,  must  be  made  in  open  court;  and  it  ia 
not  sufficient  to  merely  place  a  written  offer  on  file  with  the  papers  in 
the  case,  although  the  plaintiff  may  have  notice  that  such  offer  has 
been  so  made.  Fike  v.  France,  12  O.  S.  624.  And  see  note  to  section 
5140. 

Such  offers  not  to  affect  tlie  trial.  Sec.  5142.  An  offer  made  as  pro- 
vided in  the  three  preceding  sections  shall  not  be  deemed  an  admission 
of  the  cause  of  action,  nor  of  the  amount  to  which  the  plaintiff  is  en- 
titled ;  nor  shall  it  be  a  cause  of  continuance  of  the  action,  or  a  post- 
ponement of  the  trial,  or  given  in  evidence  or  mentioned  on  the  trial. 

Note. — It  would  be  highly  impropuf  and  unprofessional  for  counsel  to  state  the 
fact  of  such  offer  in  any  way  to  the  jury,  and  if  permitted  by  the  court  to  do 
so,  iigainst  objection,  would  be  good  ground  for  a  new  trial  according  to  the 
principle  settled  in  Union  Cent.  Life  Ins.  Co.  v.  Cheever,  36  O.  S.  201. 

Application  of  preceding  sections.  Sec.  5143.  The  provisions  of  this 
subdivision  (subd.  3,  tit.  1,  div.  3,  ch.  1)  shall  be  applied,  so  far  as 
they  may  fairly  be  made  applicable,  to  a  tender  or  offer  made  by  the 
plaintiff;  and  to  the  same  extent,  the  same  provisions  may,  in  the  dis- 
cretion of  the  court,  be  applied  to  one  or  more  of  several  cruses  of 
action,  counterclaim,  or  set-off,  in  which  case  the  court  shall  make  such 
order  as  to  costs  as  it  deems  proper. 

Answer  Setting  up  a  Tender  of  Money. 

[Form  342.    §  5137.] 

Common  Pleas  Court  of  County,  Ohio. 

John  Doe,  Plaintifl",  | 

No. — .]  vs.  i- Answer. 

John  Smith  et  als.,  Defendants.  ) 

For  answer  to  the  petition  of  the  plaintiff  herein,  the  defendant,  John 
Smith,  says  that,  on  the day  of ,  a.  d.  18 — ,  before  the  commence- 
ment of  this  action,  he  did  tender  to  the  said  plaintiff  the  payment  of  the 
money  due  upon  the  said  contract  stated,  as  a  cause  of  action,  in  the  peti- 
tion, to  wit,  the  sum  of dollars,  which  tender  the  plaintiff  refused; 
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and  that  he  has  ever  since  been,  and  still  is,  ready  and  willing  to  pay  the 
plaintiff  the  said  amount  of  money,  and  now  brings  the  same  into  court, 
and  haA  paid  the  same  to  the  clerk  of  said  court,  in  accordance  with  the 
statute  in  such  case  made  and  provided. 

Wherefore  he  asks  judgment  for  his  costs,  etc. 

Joseph  Chittt,  Attorney  for  said  Defendant. 

Note. — Tender  must  be  specially  pleaded,  and  must  be  denied  by  reply,  or  it 
will  be  taken  ai  true  to  the  extent  of  the  amount  tendered.  The  ( lerk  should 
make  an  entry  of  .•^ucii  payment  to  him  of  the  money  tendered  upon  the  jour- 
nal, whether  ii<  term  time  or  vacation. 

[Form  343.] 
John  Doe  | 

No.  — .]  vs.  \  Tendered  Money  Paid  to  Clerk,  $ . 

John  Smith  et  eJs.  ) 

This  day  the  defendant  John  Smith  [by  his  attorney,  Joseph  Chitty], 

paid  to  the  clerk  of  this  court  the  sum  of dollars,  as  money  tendered 

to  the  plaintiff  in  this  action 

TENDER  OF  PROPERTY  BEFORE  SUIT  BROUGHT. 

If  a  debt  is  to  be  pjiid  in  property  or  labor,  etc.,  and  the  debtor  fails 
to  pay  or  tender  the  same  when  due,  the  debt  becomes  payable  in 
money.  Xewnian  v.  McGregor,  5  O,  349 ;  Wheeler  v.  mihinson,  W. 
365;  Troxvbridge  v.  Holrmib.  4  O.  S.  38;  Cleveland,  etc.,  R.  Co.  v.  Kdr 
ley,  5  O.  S.  180;  Sperry  v.  Johnson,  11  O.  454. 

[Form  344.    g5l38.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B.,  Plaintiff,    ] 
No.  — .]  vs.  >  Answer 

C.  D.,  Defendant,  j 

For  answer  to  the  petition  of  plaintiff  herein,  the  defendant,  C.  D.,  says 

that,  before  the  commencement  of  this  action,  to  wit,  on  the day  of 

,  A   D.  18 — ,  at  [<A«  place  of  payment  or  delivery]  he  did  tender  to 

the  plaintiff  all  and  every  part  of  the  .said  specific  personal  property  in 
the  petition  stated,  as  the  grounds  of  the  plaintiff's  cause  of  action  against 
this  defendant,  to  wit:  \_here  specify  the  thing  tendered],  which  said  tender 
of  the  same  the  plaintiff  then  and  there  wholly  refused  to  accept,* and  that 
tlie  defendant  has  ever  since  been,  and  now  isready  and  willing,  and  hereby 
offera  to  perform  his  said  contract  and  pay  and  deliver  to  the  plaintiff 
[all]  said  personal  property  hereinbefore  mentioned  and  described,*  [or, 
if  iht  fact  be  so  /allow  the  form  to  tlu  *,  and  omit  to  the  second  *,  and  aver :  that 
this  defendant,  from  the  said  time  of  said  tender,  ha.s  kept  said  property 
at  the  risk  and  expense  of  the  plaintiff,  and  has  taken  rea.sonable  care  of 
the  same,  but  the  same  being  of  a  perishable  nature,  has  perished  and  be- 
come destroyed,  without  the  fault  of  this  defendant;  and  that  there  is 
due  to  the  defendant  from  the  plaintiff  for  the  care,  custody,  and  expenses 
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of  keeping,  etc.,  the  same,  the  sum  of dollars,  an  itemized  account 

of  which  is  hereto  attached,  marked  "A,"  and  made  part  hereof,  for  which, 
with  such  further  expenses  of  so  keeping  said  property  as  the  defendant 
may  incur  {if  property  has  not  all  perished)  the  defendant  asks  a  judgment 
against  the  plaintiff,  and  for  his  costs,  etc.]. 

\^If  the  defendant  has  not  kept  the  property,  the  prayer  of  the  answer  may  be  :3 
Wherefore  the  defendant  asks  that  the  value  of  said  property,  so  as  afore- 
said tendered,  may  be  assessed,  and  judgment  rendered  according  to  the 
statute  in  such  case  made  and  provided. 

Note. — This  form  will  be  a  sufficient  guide  for  drawing  an  an.swer  where  the 
contract  is  to  be  performed  in  labor ;  but,  in  the  latter  case,  the  defendant  should, 
if  he  elects  to  perform  in  labor,  execute  an  undertaking  to  the  plaintiff,  to  the 
acceptance  of  the  court,  that  he  will  perform  the  same.  In  the  case  of  property, 
it  will  be  at  the  risk  of  plaintiff,  and  he  may  take  possession  of  it.  A  second 
tender  is  not  necessary.  It  is  vested  in  him.  Where  not  performed  in  specie, 
at  the  election  of  the  defendant,  the  value  of  the  property  must  be  assessed  by 
the  jury  or  court  trying  the  cause,  for  which  value,  at  the  time  of  the  tender, 
without  interest  or  costs,  the  plaintiff  will  receive  judgment.  This  was  the 
common  law.     Palmer  v.  Harper,  W.  383. 

In  cases  in  which  tender  is  pleaded,  and  the  plaintiff  denies  its  sufficiency  and 
insists  upon  prosecuting  his  action,  it  is  advisable  for  the  court  to  submit  the 
question  of  tender  to  the  jury  to  be  specially  answered. 

Offer  to  Confess  Judgment  Before  Action  Brought  in  Court 
OF  Debtor's  County — Journal  Entry. 

[Form  345.    §  5139.] 
No.  — .]     John  Smith's  Offer  to  Confess  \ 
Judgment  to  John  Doe.  j 

This  day  came  John  Smith,  a  resident  of  this  county,  and  offered  to 

confess  judgment  in  favor  of  John  Doe  in  the  sum  of dollars,  with 

interest  from  the  day  of ,  a.  d.  18 — ,  on  [a  promissory  note  made 

by  him,  payable  to  the  order  of  John  Jones,  for dollars,  in after 

the  date  thereof,  and  dated  on  the day  of ,  a.  d.  18  — ,  and  which 

note  was  indorsed  by  said  John  Jones  to  Hugh  Evans,  and  by  said  Hugh 
Evans  to  said  John  Doe]. 

Whereupon,  it  is  ordered  by  the  court  that  said  John  Smith  give  

days'  notice  in  writing,  to  said  John  Doe,  that  he  will  be  present  in  this 

court  on  the  day  of ,  a.  d.  18 — ,  at o'clock  —  m.  and  offer  to 

confess  judgment  in  favor  of  said  John  Doe.  on  said  cause  of  action,  for 
said  sum  of  money,  with  interest  a.?  aforesaid. 

Notice  of  Such  Offer  to  Confess  Judgment. 
[Form  346.    §5139.] 

To  John  Doe : 

Sir:  You  are  hereby  notified  that,  in  the  Common  Pleas  Court  of  — 
County,  Ohio,  on  the  day  of ,  a.  d.  18 — ,  at o'clock  —  m.  I 
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shall  be  present  and  then  and  there  offer  to  confess  judgment  in  your  fa- 

▼or  against  me  for  the  sum  of dollars,  with  interest  from  the 

day  of .  A.   D.    18 — ,  on  the  following  cause  of  action :  [^Here  state  it  at 

in  the  journal  mfry.] 

You  are  requested  to  be  then  there  present  and  accept  or  reject  such 
offer. 

This day of  ,  a.  d   18 — .  Johk  Smith. 

On  proof  of  Service  of  such  notice,  and  on  the  failure  of  the  creditor 
to  appear,  or  if  he  appear  and  refuse  such  offer,  a  journal  entry  of  the 
fact  may  be  made  as  follows : 

[Form  347.    §  5139] 

No.  — .]     In  the  Matter  of  John  Smith's  Offer  to  Confess  ) 
Judgment  to  John  Doe.  } 

This  day  came  said  John  Smith  and  proved  to  the  court  that  he  has  duly 
notified  said  John  Doe  of  his  offer  to  confess  judgment  upon  the  cause  of 
action  and  for  the  amount  stated  in  the  former  entry  herein,  and  ns  therein 
ordered  and  required  by  the  court.  And  said  John  Doe  has  failed  to  ap- 
pear and  accept  [^or,  refuse  such  said  offer ;  or,  having  duly  appeared  in 
accordance  with  said  notice  refuses  said  offer] 

If  the  offer  be  made  in  the  court  of  the  county  where  the  creditor 
resides,  the  above  forms  can  readily  be  varied  to  apply. 

If  the  offer  be  accepted,  the  judgment  will  b"  the  ordinary  judg- 
ment by  confession. 

A  certified  transcript  of  such  journal  entries  will  be  evidence,  in 
case  such  offer  be  pleaded  in  an  action. 

Offer  to  Confess  Judcjment  Made  Out  of  Court. 

[Form  348.    g  -iHO.] 

Common  Pleas  Court  of County,  Ohio. 

John  Doe,  Plaintiff,  ] 

No.  — .]  va  >  Offer  to  .Allow  Judgment 

John  Smith  ct  als..  Defendants,  j 
To  John  Doe,  or  his  Attorney,  Edward  Coke: 

You  are  hereby  notified  that,  in  this  cause.  I  will  allow  judgment  to  be 

taken  against  me  in  your  favor,  for  the  sum  of cloUars,  with  interest 

from  the day  of .  a.  d.  18 — ,  and  the  costs  incurred  by  you  prior 

to  the  time  of  this  offer  If  you  accept  this  offer,  yoi>wilI,  within  five  days 
after  its  service  upon  you.  notify  me.  or  my  attorney,  Joseph  C*hitty,  of 
such  acceptance 

This  -h —  day  of a  d  18—  JoHx  Smith. 

If  there  be  no  acceptance  within  five  days  after  the  service  of  such 
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notice,  proof  of  service  will  be  made  by  affidavit,  and  with  such  no- 
tice filed  in  court.     The  journal  entry  may  be  in  the  following 

[Form  349.    §5140.] 
John  Doe  ] 

No.  — .]  vs.  >  Notice,  etc.,  of  Defendant's  Offer  to  Allow  Judgment. 

John  Smith  et  als.  ] 

This  day  the  said  defendant,  John  Smith,  produced  in  court  a  written 
notice  to  said  plaintiff,  John  Doe,  or  his  attorney,  Edward  Coke,  of  his 
offer  to  confess  judgment  against  himself  in  favor  of  said  John  Doe  for 

dollars,  with  interest  from  the day  of  ,  a.  d.  18 — ,  and  also 

the  affidavit  of  the  service  of  the  same  upon  said ,  on  the day  of 

,  18 — ,  which  notice  and  affidavit  are  filed  herein,  the  court  finding 

said  affidavit  to  be  true.  And  said  John  Doe  having  failed  to  accept  said 
offer  within  five  days  after  its  service  upon  him,  said  offer  is  deemed  with- 
drawn. 

Note. — If  the  offer  is  accepted  either  party  maj'  file  it  with  an  affidavit  of  its 
due  service,  and  notification  of  such  acceptance  to  the  defendant,  within  five 
days  from  the  service,  which  facts  are  to  be  noted  in  the  journal,  and  judu;raent 
will  be  rendered  accordingly. 

Offer  to  Confess  in  Open  Court  for  a  Certain  Sum — Offer  in 
Court  in  Plaintiff's  Presence. 

[Form  350.    §5141.] 

John  Doe  ] 

No.  — .]  vs.  V  Offer  to  Confess  Judgment  for  $ 

John  Smith   et  als.  J 

This  day  came  said  defendant,  John  Smith,  said  plaintiff,  John  Doe,  be- 
ing present,  and  in  open  court  offered  to  confess  judgment  against  him- 
self and  in  favor  of  said  plaintiff,  upon  the  cause  of  action  stated  in  the 

petition,  for  the  sum  of dollars,  with  interest  from  the  day  of 

,  A.  D.  18 — ,  and  the  costs  to  the  present  time,  which  said  offer  the  said 

John  Doe  refused  to  accept. 

Offer  to  Confess  in  Open  Court  when  Plaintiff  is  Absent. 
[Form  351.    §  SUI.] 

John  Doe  I 

No.  — .]  vs.  y  Offer  to  Confess  Judgment  for  $ . 

John  Smith  et  als.  J 

This  day  came  the  defendant,  John  Smith,  and  in  open  court  offered  to 
confess  judgment,  in  favor  of  said  plaintiff,  .John  Doe,  against  himself,  on 

the  cause  of  action  stated  in  the  petition,  for  the  sum  of  dollars, 

with  interest  from  the  day  of  ,  18 — ,  and  costs  to  the  present 

time;  and  said  John  Doe  not  being  present  in  court,  it  is  ordered  that  the 
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said  defendant,  in  writing,  notify  the  plaintiff,  or  his  attorney,  Edward 
Coke,  of  said  offer,  and  that  he  be  required  to  accept  or  refuse  the  same 
within days  after  being  so  notified  of  the  same. 

For  notice  and  proof  of  service,  see  Forms  348,  349. 
If  the  of!er  is  accepted,  juds^raent  will  be  rendered  as  an  ordinary 
judgment  by  confes^iuus.     And  see  note  to  Form  349. 
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CHAPTER  XXXIV. 

ISSUES,  HOW  TRIED. 

What  a  tried  is.  Sec.  5127.  A  trial  is  "a  judicial  examination  of  the 
issues,  whether  of  law  or  of  fact,  in  an  action  or  proceeding. 

What  an  issue  is.  Sec.  5128.  Issues  arise  on  the  pleadings  where  a 
fact,  or  conclusion  of  law,  is  maintained  by  one  party  aud  controverted 
by  the  other.     They  are  of  two  kinds:    1.  Of  law.     2.  Of  fact. 

(a)  Prior  to  the  Code,  section  5207,  the  court  could  not  hear  a  cause 
without  pleadings.  Mason  v.  Embree,  5  O.  277.  Nor  decide  the  facts  nor 
proceed  to  judgment  where  no  issue  was  made.  He^dly  v.  Roby,  6  O. 
521 ;  Ferrdl  v.  Humphrey,  12  O.  112. 

An  agreement  of  counsel  to  consider  the  issues  as  made  up  is  of  no 
effect.  McBride  v.  Moore,  W.  524.  (As  a  rule,  this  should  be  still 
strictly  adhered  to  in  practice.  No  issue  should  be  permitted  to  be 
tried  or  heard  upon  pleadings  not  in  existence,  but  taken  for  granted. 

Where  a  case  is  tried,  without  objectiou,  upon  evidence,  upon  issues 
not  made  by  the  pleadings,  the  judgment  will  be  valid.  Hodman  v. 
Gordon,  15  O.  S.  212      And  see  section  5114.) 

How  issue  of  fact  is  raised      Sec  5129.  An  issue  of  fact  arises  : 

1.  Upon  a  material  allegation  in  the  petition  denied  by  the  answer. 

2.  UpoD  a  set-off,  counterclaim,  or  new  matter  presented  in  the 
answer  and  denied  by  the  reply. 

3.  Upon  material  new  matter  in  the  reply,  which  shall  be  considered 
as  controverted  by  the  opposite  party  without  further  pleading. 

Note. — This  section  does  not  apply  to  trials  contesting  wills.  In  such  cases 
the  law  frames  the  issue,  and  it  must  be  submitted  to  and  tried  by  a  jury  outside 
of  the  pleadings. 

"  Is  the  paper  writing  the  valid  last  will  and  testament  of  the  said  testator?  " 
§  6861.    See  Contest  of  Will 

How  issues  are  to  he  tried.  Sec.  5130.  Issues  of  law  must  be  tried  by 
the  court,  unless  referred  as  hereinafter  provided  (sections  5210-5224) ; 
and  issues  of  fact  arising  in  actions  for  the  recovery  of  money  only,  or 
specific  real  or  personal  property,  shall  be  tried  by  a  jury,  unless  a 
jury  trial  be  waived,  or  a  reference  be  ordered  as  hereinafter  pro« 
vided. 
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(a)  Adversary  parties  to  a  siiitf  can  not,  by  contract,  require  the 
court  to  try  their  cause  contrary  to  the  established  rules  of  judicial 
proceedings.     Gittings  v.  Baker,  2  O.  S.  21. 

An  action  for  the  enforcement  of  a  trust,  and  for  an  account  by  the 
trustee  to  the  cestui  que  truM,  is  not  triable  of  right  by  a  jury,  but  by 
the  court.  Carl'ide  v.  Foder,  10  O.  S.  198.  (Issues  of  fact,  in  cases 
triable  only  in  courts  of  common  law,  are  triable  by  jury  as  of  right 
wiien  demanded  by  either  party.  Cases  cognizable  in  courts  of 
chancery  are  triable  by  the  court,  and  neither  party  can  demand  a 
trial  by  jury  as  of  right.  Special  statutory  proceedings  are  triable  in 
the  manner  provided  by  statute.) 

No  judgment  can  be  rendered  upon  a  finding  oi  facts  which  are  in 
the  nature  of  evidetux  only,  and  are  not,  in  law,  conclusive  u{X)n  the 
question  at  issues.     Leaeh  v.  Church,  10  O.  S.  148. 

In  a  civil  action,  where  the  facts  stated  in  the  petition,  and  the 
nature  of  the  relief  primarily  demanded,  are  within  the  sole  jurisdic- 
tion of  a  court  of  equity,  neither  party  can,  of  right,  demand  that  the 
issues  of  fact  made  by  the  pleadings,  touching  the  plaintiff's  right  to 
such  relief,  shall  be  tried  by  a  jury.  Rowland  v.  Entriken,  27  O. 
S.  47. 

Where,  in  an  action  upon  a  note  and  mortgage  given  to  secure  its 
payment,  apermiuU  judgment  is  asked  upon  the  note,  and  for  the  sale 
of  the  mortgaged  property,  either  party  may  demand  a  jury  trial  upon 
any  issue  of  fact  which  affects  the  judgment  upon  the  note.  Jjoddv. 
Javier,  10  O.  S.  437. 

In  an  action  by  jiersons  claiming  to  be  trustees  of  an  incorporated 
religious  society,  and  seeking,  in  their  character  as  such  trustees,  to 
recover  possession  of  the  real  property  of  the  society,  an  answer  deny- 
ing that  tl;ie  plaintiffs,  and  alleging  that  the  defendants,  are  such 
trustees,  presents  an  issue  which  is  properly  triable  by  a  jury.  First 
Pre*.  Sodety  v.  SmUhers,  12  O.  8.  248. 

In  an  action  for  the  recovery  of  money,  wherein  the  only  relief 
prayed  for  is  a  money  judgment,  either  party  is  entitled  to  demand  a 
trial  by  a  jury,  notwithstanding  numerous  items  of  account,  or  of 
claim  and  counterclaim,  are  involved  in  the  issue.  Averill,  etc.,  Co.  v. 
Vemer,  22  O.  S.  372.  (Of  matters  of  account,  within  the  proper 
meaning  of  the  term,  courts  of  law  and  equity  have  concurrent  juris- 
diction. This  decision  gives  the  plaintiff  the  power,  by  the  prayer  in 
his  petition,  to  confer  upon  himself  the  coustitutioual  right  of  trial  by 
jury  in  such  cases.) 

What  issues  to  he  tried  by  the  court.     Sec.  5131.     All  other  issues  of 
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fact  shall  be  tried  by  the  court,  subject  to  its  power  to  order  any  issue 
to  be  tried  by  a  jury,  or  referred. 

(a)  A  verdict  in  an  equity  case  is  not  conclusive,  but  the  court  may 
decree,  notwithstanding  the  verdict.  Morgan  v.  Spangler,  20  O. 
S.  38. 

Where  the  court,  in  au  equity  case,  submits  certain  questions  to  a 
-jury,  it  is  not  error  to  refuse  instructions  on  points  irrelevant  to  the 
questions  svhmitted,  though  pertinent  to  other  parts  of  the  case.  Gar- 
lidev.  Foster,  10  O.  S.  198. 

TIME   OF  TRIAL, 

Secs.  5132,  5136.  Trial  docket  and  copy  for  the  bar.     See  ante. 

When  judgment  on  default  may  be  entered.  Sec.  5133.  In  an  action 
upon  an  account,  or  written  instrument  for  the  payment  of  money  only, 
or  in  foreclosure,  judgment  may  be  entered,  at  any  time  during  the 
term,  after  the  defendant  is  in  default  for  an  answfer;  but  the  court 
may,  for  good  cause  shown,  give  further  time  for  answer. 

(a)  A  judgment  by  default  may  be  rendered  on  an  account  without 
calling  a  witness  and  proving  the  account.  Dallas  v.  Fernau,  25  O.  S. 
635.  (But  it  is  usual  in  defaults  to  require  proof  to  fix  the  amount 
of  the  claim,  when  not  based  upon  an  instrument  for  the  payment  of  a 
sum  of  money  certain  only.) 

The  order  in  which  ca^es  are  to  be  heard.  Sec.  5134.  Cases  in  which 
there  is  an  issue  of  fact,  or  in  which  damages  are  to  be  assessed,  shall 
be  tried  in  the  order  in  which  they  stand  on  the  trial  docket,  unless,  by 
the  consent  of  the  parties,  or  by  the  order  of  the  court,  they  bs  con- 
tinued, or  placed  at  the  heel  of  the  docket;  all  other  cases  shall  be 
heard  in  the  order  in  which  Ihey  stand  on  the  trial  docket,  unless  the 
court  otherwise  direct;  and  the  court  may,  at  any  time,  hear  a  de- 
murrer or  a  motion,  and  may,  by  rule,  prescribe  the  time  of  hearing 
demurrers  and  motions. 

(a)  Before  this  section  was  changed  specially  permitting  it,  de- 
murrers could  be  heard  out  of  the  order  in  which  they  stood  upon  the 
docket.     Smith  v.  Bank,  etc.,  26  O.  S.  141. 

Whether  or  not  the  continuance  of  a  cause  shall  be  granted  or  re- 
fused is  a  matter  of  judicial  discretion,  and  error  can  not  be  predicated 
of  the  action  of  the  court  in  that  behalf,  unless  in  a  case  of  an  abuse 
of  that  discretion.  Diebold  v.  Powell,  32  O.  S.  173  ;  Holt  v.  State, 
11  O.  S.  691 ;  Loeffner  v.  State,  10  O.  S.  598 ;  Chf,n  v.  State,  18  O. 
S.  438,  446;  Hoff  v.  Fisfier,  26  0.  S.  7. 
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Note. — Kale  24  of  the  Sapreme  Court  prov5d<>9  for  the  continaance  of  causes 
in  the  Circuit  and  Common  Pleas  Courts:  "In  all  applications  fur  the  contin- 
uance of  a  cause  in  the  Circuit  Court,  and  for  a  secorvl  continuance  in  the  Com- 
mon Plea.",  on  the  ground  of  inability  to  procure  the  teatitnoity  of  an  absent  wit- 
ness, the  party  making  the  application  sbnll  stiite  in  his  ailldarit  wbut  ho  ex- 
pects to  prove  by  such  witness,  and  also  what  a^ts  of  diligence  be  bos  employed 
to  procure  the  testimony  of  such  witness,  and  if  the  court  shall  find  the  testi- 
mony material,  and  that  due  dili;;cnce  baa  been  used,  said  cause  mny  be  con- 
tiruu'd,  unlo«s  the  opposite  party  consent  to  the  reading  of  such  affidavit  in  evi- 
dence; in  which  case  the  trial  may  proceed,  and  said  affidavit  be  read  on  the 
trial,  and  treated  as  the  deposition  of  an  absent  wit:iess. 

"First  applications  for  continuance  in  the  Common  Pleas  shall  be  subject  to 
such  regulations  as  the  court  shall  adopt." 

At  common  law,  to  avoid  a  continuance  on  the  ground  of  the  absence  of  a 
material  witness,  the  opposing  party  bad  to  admit  the  truth  of  the/a  •<  expected 
to  be  proved  by  such  witness;  now  only  that  the  witness  would  so  testify.  To 
require  the  testimony  of  the  absent  witness  to  be  set  out  in  the  affidavit  in  the 
Common  Fleas,  under  this  rule,  there  must  have  already  been  o»«  continuance 
granted  on  the  ground  of  "inability  to  procure  the  testimony"  of  gome  absent 
witness.  Previous  continuances  on  other  grounds  will  not  be  considered  in  de- 
termining whether  the  affidavit  shall  state  what  such  witness  is  expected  to  tes- 
tify to.  Every  affidavit  should  state  that  the  party  expects  to  procure  the  at- 
tendance of  the  absent  witness  or  his  testimony,  at  the  next  terra  of  the  court, 
or  it  will  be  insufficient.  The  application  is  to  be  granted  or  refused  upon  the 
showing  made  in  the  affidavit,  as  such  applications  are  not  debatable.  Strict 
adherence  to  this  rule  whU  save  much  of  the  time  of  courts,  and  prevent 
profitless  wrangling. 

TJpox  KuLE  XXrV.  Supreme  Court. 

[Form  352.] 

Common  Pleas  Court  of County,  Ohio. 

John  Doc,  Plaintiff,  | 

No.  — .]  v,T.  >  .AfBdavit  for  Continuance. 

John  iSmith  et  als.,  Defendants.  ] 

And  novr  comes  the  above  named  defendant,  John  Smith,  and  makes 
solemn  oath  that is  a  material  witness  for  him  in  this  case,  and  with- 
out whose  testimony  he  is  advised  by  his  counsel  he  can  not  safely  go  to 

trial;  that  he  intends  and  expects  to  procure  the  attendance  of  said , 

or  his  testimony,  at  the  next  term  of  this  court;  that  he  has  used  the  fol- 
lowing acts  of  diligence  to  procure  the  testimony  of  said  u  itness  at  the 
trial  of  this  ca.se  at  the  present  term,  but  has  failed  to  procure  the  same: 
\_ncre  tpcc'fy  the  acts  of  dilijenee  vscl."}  That  he  expects  said will  tes- 
tify substantially  as  follows:  [//tT«  ttate  the  proposed  evidence  of  the  witness]', 
and  that  this  application  for  a  continuance  is  not  made  for  delay  merely, 
but  for  the  purpose  of  justice.                                                      Johv  Smith. 

Sworn  to,  etc 

The  affidavit  will  be  filed,  and  the  applicatiuu  decided  by  the  court 


576  CODE  PRACTICE  AND  PRECEDENTS. 

upon  the  showing  made  by  it.  When  the  evidence  of  the  witness  is 
stated,  the  opposite  party  may  admit  the  affidavit  as  the  deposition  of 
such  witness. 

Wlien  actions  are  triable.  Sec.  5135.  Actions  are  triable  at  the  first 
term  of  the  court  after  the  issue  therein,  by  the  times  fixed  for  plead- 
ing, are  or  should  have  been  made  up.  When  the  issues  are  or  should 
have  been  made  up  during  a  term,  such  action  shall  be  triable  at  that 
term ;  and  when  the  issues  are  or  should  have  been  made  up  either  be- 
fore or  during  a  term  of  court,  but  after  the  period  for  the  prepara- 
tion of  the  trial  docket  of  the  term,  the  clerk,  if  required  by  the 
court,  shall  place  such  actipns  on  the  trial  docket  at  that  time. 


JUJ>0MSNT3.  577 


CHAPTER  XXXV. 

JUDGMENTS. 

What  a  judgment  is,  and  what  w  an  order.  Sec.  5310.  A  judgment  is 
the  final  determination  of  the  rights  of  the  parties  in  action;  and  a  di- 
rection of  a  court  or  judge,  made  or  entered  in  writing,  and  not  in- 
cluded in  a  judgment,  is  an  order. 

(a)  The  judgment  of  a  court  of  competent  jurisdiction,  however  in- 
formal, irregular,  or  summary,  is  valid  until  reversed,  and  can  not  be 
questioned  collaterally — that  is,  in  any  proceeding  other  than  one 
1)rought  directly  to  reverse,  or  set  it  aside.  Weyer  v.  Zane,  3  O.  305 ; 
B'ujelow  V.  Bigdow,  4  O.  138;  Biiell  v.  Cross,  4  O.  327;  Do^iglass  v. 
McCoy,  5  O.  522 ;  Foster  v.  Bugan,  8  O.  107 ;  PiMury  v.  Dugan,  9 
O.  117;  Darby  v.  Carson,  9  0.  149;  Adams  v.  Loring,  17  O.  409; 
Newiiam  v.  Cincinnati,  18  O.  323;  Reynolds  v.  Stanbury,  20  O.  344; 
isomer  v.  Whiteman,  2  O.  S.  270,  286;  Slieldon  v.  Xeuion,  3  O.  S. 
494;  Moore  v.  liobinson,  6  O.  S.  302;  Callen  v.  Ellison,  13  O.  S.  446' 
Faran  v.  Robinson,  17  O.  S.  242;    Welsh  v.  ChUds,  17  O.  S.  319. 

Where  jurisdiction  is  shown  or  must  be  presumed,  the  judgment  or 
order  of  the  court  can  not  be  collaterally  impeached.  Richards  v.  Skiff, 
8  O.  S.  586.  (Where  the  judgment  or  order  is  that  of  a  court  of  gen- 
eral jurisdiction,  its  validity  will  be  presumed ;  but  if  it  be  a  court  or 
tribunal  of  limited,  or  special  jurisdiction,  to  acquire  which  specific 
things  must  be  done,  jurisdiction  must  be  shown,  and  can  not  be  pre- 
sumed.) 

The  jurisdiction  of  the  Courts  of  Common  Pleas  of  our  own  state 
will  be  presumed  where  the  record  is  silent  on  the  subject.  Morgan  v. 
Burnet,  18  O.  535. 

Jurisdiction  of  the  person  will  be  presumed,  although  that  fact  may 
not  affirmatively  appear  on  the  record.  Reynolds  v.  Stanbury,  20  O. 
344. 

Where,  in  case  of  an  order  for  sale  of  real  estate  on  petition  for  par- 
tition, the  proceeding  being  in  rem  before  a  competent  jurisdiction,  it 
must  be  presumed  that  the  court  made  the  order  on  a  stiite  of  facts  be- 
ing proved  that  gave  jurisdiction  and  authorized  the  exercise  of  it. 
Glover  v.  Ruffin,  6  0.  255. 

Where  it  affirmatively  appears  in  the  record  that  the  defendant  was 
37 
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not  served  witli  process,  or  otherwise  legally  notified,  the  judgment  is 
void.     Moore  v.  Starks,  1  O.  S.  369. 

Where  a  summous  has  been  served  upon  a  part  only  of  several  de- 
fendants, and  judgment  is  rendered  against  aU,  the  judgment  is  erro- 
neous and  voidable,  but  not  void.     Douglass  v.  3fassie,  16  O.  271. 

The  records  of  a  judgment  rendered  in  another  state  may  be  contra- 
dicted as  to  the  facts  necessary  to  give  the  court  jurisdiction  ;  and  if 
it  be  shown  that  such  facts  did  not  exist,  the  record  will  be  a  nullity, 
notwithstanding  it  may  recite  that  they  did  exist.  Pennyivit  v.  Foote, 
27  0.  S.  600.  (The  statement  of  the  requisite  jurisdictional  facts  in 
such  records  will  be  prima  facie  evidence  of  jurisdiction;  and  "vhen 
jurisdiction  is  established,  the  record  is  as  conclusive  as  that  of  a  court 
of  our  own  state.)  Thompson  Whitman,  18  Wal.  457;  Knowles  v.  Gas, 
etc.,  Co.,  19  Wal.  58;  Fennoyer  v.  Xej^T,  95  U.  S.  714. 

The  want  of  jurisdiction  may  be  shown  either  as  to  the  subject-mat- 
ter, the  person,  or  in  proceedings  in  rem  as  to  the  thing.  Pennyvdt  v. 
Foote,  Thompson  V.  Whitman,  Knowles  v.  GaJi,etc.,  Co.,  supra. 

The  jurisdiction  of  a  court  or  tribunal  entering  a  judgment  in  any 
particular  case  may  always  be  inquired  into  where  such  judgment  is 
made  the  foundation  of  an  action;  either  in  a  court  of  the  state  in 
which  it  was  rendered,  or  any  other  state.  Spier  v.  Corll,  33  O.  S. 
236. 

A  personal  judgment,  rendered  against  one  over  whom  the  court 
has  no  jurisdiction,  is  wholly  invalid.     lb. 

(This  was  a  case  of  an  action  upon  Pennsylvania  judgments,  as  was 
Pennyivit  v.  Foote,  27  O,  S.  600,  upon  an  Arkansas  judgment.  In  an 
action  upon  an  Ohio  judgment,  in  an  Ohio  court,  where  the  record 
states  all  the  facts  requisite  to  confer  jurisdiction,  it  is  conclusive.  The 
only  remedy  is  to  set  the  judgment  aside  in  the  court  where  rendered. 
Gallen  v.  Edmiston,  13  O.  S.  446  ;  Critchfield  v.  Porter,  3  O.  519 ;  Shel- 
don V.  Newton,  3  O.  S.  498-9.  Clearly  such  a  judgment  rendered  in 
this  state  can  not  be  collaterally  attacked  on  the  ground  of  fraud  in 
obtaining  it.') 

Judgment  may  he  given  for  or  against  one  or  more  parties.  Sec.  5311. 
Judgment  may  be  given  for  or  against  one  or  more  of  several 
plaintiffs,  and  for  or  against  one  or  more  of  several  defendants ;  and  by 
the  judgment  the  court  may  determine  the  ultimate  rights  of  the 
parties  on  either  side,  as  between  themselves,  and  grant  to  the  defend- 
ant any  affirmative  relief  to  which  he  is  entitled. 

(a)  The  common-law  rule,  that  where  a  joint  contract  is  the  subject 
of  an  action  the  recovery  must  be  against  all  or  none  of  the  defend- 
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nn ts,  has  been  modified  by  this  section,  so  as  to  authorize  j  iKl;,'njent  to  be 
rendered'"  for  or  against  one  or  more  of  several  defendants,"  where  it 
turns  out  upon  the  trial  that  only  one  or  more  of  several  defendants  in 
such  joiut  action  is  liable,  without  subjecting  the  plaintiff  to  the  neces- 
sity of  bringing  a  new  action  against  such  defendant  or  defendants. 
Lampkin  v.  Chinom,  10  O.  S.  451. 

Wiiere  a  separate  action  might  have  been  maintained  against  a 
party  a  separate  judgment  is  proper.  Smith  v.  Exchange  Batik,  etc., 
26  O.  S.  141. 

The  section  has  no  legitimate  effect  on  the  right  to  commence  a  sev- 
eral suit  upon  a  cause  of  action  confessedly  joint.  It  relates  to  the 
termination  and  not  to  the  commencement  of  a  suit,  and  before  it  can 
Ik)  applied  the  testimony  must  show  that  the  real  cause  of  action  was 
several  and  not  joint.     Smelters  v.  Rainey,  14  O.  S.  287,  291. 

In  an  action  on  an  alleged  joint  contract,  judgment  may  be  rendered 
against  one  or  more  of  i^everal  defendants,  when  it  turns  out  upon  the 
trial  that  only  one  or  more  of  them  is  liable  on  the  contract.  Boby  v. 
Rainsherger ,  27  O.  S.  674. 

In  an  action  against  several  defendants  to  recover  possession  of  land, 
where  they  defend  jointly,  verdict  and  judgment  may,  on  final  trial, 
be  rendered  for  or  against  one  or  more  of  them.  Humphrie)^  v.  Huff- 
man, 33  O.  S.  395. 

(It  will  be  observed  that  the  language,  "  for  or  against  one  or  more," 
applies  to  judgments  in  favor  of  plaintiffs  as  well  as  to  defendants.) 

Judgments  at  different  times  against  several  defendants.  Sec.  5312.  In 
an  action  against  several  defendants,  the  court  may  render  judg- 
ment against  one  or  more  of  them,  leaving  the  action  to  proceed  against 
the  others,  whenever  a  8ci,rra/ judgment  is  proper. 

(a)  Where  a  joint  suit  against  all  the  obligors  in  a  bond  is  the  only 
remedy  of  the  plaintiffs  thereon,  it  is  error  foi  the  court  to  render  a 
several  judgment  against  one  or  more  of  the  defendants,  leaving  the 
action  to  proceed  against  the  others.     Aucker  v.  Adams,  23  O.  S.  543. 

In  an  action  against  tioo  defendants  to  recover  a  sum  of  money  al- 
leged to  be  due  from  tiiera  on  an  account,  where  it  appears,  either 
from  the  pleadings,  or  during  the  progress  of  the  ca.se,  thatawyera/ 
judgment  is  proper  against  one,  the  court  may,  in  its  discretion,  render 
a  judgment  against  him  for  the  amount  for  which  he  is  liable,  leaving 
the  action  to  proceed  against  his  co-defendant.  Hempy  v.  Ransom,  33 
O.  S.  ^2. 

The  effect  of  such  severance  and  judgment  is  ti  leave  the  action  to 
be  tried  as  a  several  action  against  the  remaining  defendant  upon  the 
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issues  joined,  as  fully  as  if  he  had  been  sued  separately  on  the  same 
cause  of  action,  and  judgment  may  be  rendered  for  or  againsl;  him  as 
if  he  had  been  sued  alone,  without  regard  to  the  amount  of  the  former 
judgment  against  his  co-defendant.     Ih. 

The  court  may  dismiss  for  want  of  prosecution.  Sec,  5313.  The  court 
may  dismiss  the  petition  nith  costs,  in  favor  of  one  or  more  defend- 
ants, in  case  of  unreasonable  neglect  on  the  part  of  the  plaintiff  to 
serve  the  summons  on  other  defendants,  or  to  proceed  in  the  cause 
against  the  defendant  or  defendants  served. 

Wieii  action mayhe  dismissed  without  ^prejudice.  Sec.  5314.  An  action 
may  be  dismissed  without  prejudice  to  a  future  action  : 

1.  By  the  plaintiff,  before  i]\Q  final  submission  of  the  case  to  the  jury, 
or  to  the  court,  when  the  trial  is  by  the  court. 

2.  By  the  court,  when  the  plaintiff  fails  to  appear  on  the  trial. 

3.  By  the  court,  for  the  want  o^  necessary  parties. 

4.  By  the  court,  on  the  application  of  some  of  the  defendants,  where 
there  are  others  whom  the  plaintiff  fails  to  prosecute  with  diligence. 

5.  By  the  court,  for  disobedience  by  the  plaintiff  of  an  order  con- 
cerning the  proceedings  in  the  action. 

6.  By  the  plaintiff,  in  vacation,  on  payment  of  costs;  and  the  clerk,  m 
such  case,  shall  forthwith  make  an  entry  thereof  on  the  journal,  where 
upon  the  dismissal  shall  take  effect;  but  this  clause  shall  not  apply  t(V 
a  petition  in  error,  or  a  case  in  which  a  counterclaim  or  set-off  has 
been  filed. 

In  all  other  cases  the  decision  must  be  upon  the  merits,  upon  the 
trial  of  the  action. 

(a)  The  court  may,  in  a  proper  case,  arrest  the  testimony  from  the 
jury,  and  render  judgment  foi"  the  defendant.  The  judgment  in  such 
case,  however,  has  not  the  effect  of  a  nonsuit  at  common  law,  but  is, 
under  this  section,  a  decision  on  the  merits.  Stockstill  v.  Railroad  Co., 
24  O.  S.  83. 

Under  the  former  practice  the  court  exercised  the  same  power  under 
the  same  circumstances,  but  the  action  of  the  court  did  not  operate  as 
a  bar  to  a  subsequent  suit,  being  a  nonsuit  as  at  common  law.  Ellis  v. 
Ohio  L.  Ins.,  etc.,  T.  Co.,  4  O.  S.  628;  Sperry  v.  Johnson,  11  O.  452; 
Carman  v.  Railroad  Co.,  4  O.  S.  399 ;  Hicks  v.  Person,  19  O.  426. 

In  an  action  for  flooding  plaintiff's  land,  after  he  has  given  evidence 
tending  to  maintain  the  issue,  the  decision  must  be  upon  the  merits, 
and  the  court  has  no  power  to  nonsuit.  Byrd  v.  Blessing,  11  0.  S. 
362 ;  Dick  v.  Railroad  Co.,  38  O.  S.  389. 

A  judgment  dismissing  an  action  without  prejudice  to  a  future  action 
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is  an  entirety,  and,  though  it  may  have  been  so  rendered  erroneously, 
it  will  not  constitute  a  bar  to  a  subsequent  action  upon  the  same  sub- 
jec^matter.     Wwizer  v.  Self,  30  O.  S.  378. 

If  the  plaintiff  takes  leave  to  amend,  after  adverse  decision  upon 
demurrer,  but,  without  doing  so,  dismisses  the  action,  it  is  not  a  decis- 
ion up)n  the  merits.     McGatrick  v.  Wason,  4  O.  S.  566. 

Where  the  court  gave  leave  to  file  a  petition  within  sixty  days,  and, 
in  default,  ordered  that  the  cause  stand  dismissed,  and  a  petition  was 
filed  two  (lays  after  the  expiration  of  the  sixty  days,  the  defendant, 
after  answer,  trial,  and  judgment,  can  not,  on  error,  insist  on  the  dis- 
missal. The  order  of  dismissal  must  be  deemed  vacated  by  the  subse- 
quent action  of  the  court  and  parties.  Hill  v.  Supervisor,  efc.,10  O.  S. 
621. 

The  submission  of  a  case  on  demurrer  to  the  answer,  on  the  ground 
that  it  does  not  contain  a  defense,  is  a  final  submission  of  the  case 
within  the  meaning  of  this  section,  unless  leave  is  obtained  to  reply  or 
answer;  and  the  plaintiff  can  not,  if  the  demurrei  is  overruled,  wlth- 
oui  leave  of  court,  dismiss  his  action  without  prejudice.  Beaumont  v. 
HerricL,  24  O.  S.  445. 

(Leave  to  amend,  upon  or  without  terms  as  to  costs,  within  a  certain 
time,  is  given  as  a  matter  of  course,  when  asked,  and  after  amend- 
ment, and  before  final  submission  ot  the  case  on  the  trial,  the  plaint- 
iff may  dismiss  his  action  without  prejudice.) 

A  judgment  entered  by  a  justice  of  the  peace  in  an  action  tried 
before  him,  "  that  the  action  be  dismissed  without  prejudice  to  a  new 
action,"  is  not  a  bar  to  a  subsequent  suit  on  the  same  cause  of  action. 
Eaton  V.  Fro;ic/»,  23  O  S.  500. 

It  is  discretionary  with  the  court  whether  or  not  it  will  dismi.ss  a 
petition  in  erroi  without  the  consent  of  both  parties.  Cleveland  Gas 
Co.  V.  Duffy,  22  O.  206. 

It  was  discretionary  with  the  court,  in  chancery,  to  permit  the  com- 
plainant to  dismiss  his  bill  without  prejudice,  to  be  exercised  with 
reference  to  the  rights  of  both  parties,  as  well  defendant  as  complainant. 
Conner  v.  Drake,  1  O.  S.  166. 

Where  the  rue  ird  of  a  former  suit  is  pleaded  in  bar,  and  the  record 
of  such  firmer  suit  i.s  silent  as  to  whether  the  dismissal  was  upon  the 
merits  or  for  want  of  prosecution,  there  is  nc  presumption  either  way, 
and  the  consequence  is  that,  as  it  must  be  established  that  the  dismission 
was  upon  the  merits,  there  is  no  bar.  LouilenbacL  v.  Collim,  4  O. 
S.  25h 

A  plaintiff,  after  an  answer  amounting  to  a  counterclaim  has  been 
filed,  can  not  dismiss  the  action.      Wisuell  v.  First  Con.  Ch.,  140.  S.  31. 
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Where  the  allegatious  of  the  answer  are  not  such  as  entitle  the  de- 
fendant to  affirmative  relief,  such  answer  does  not  present  a  counter- 
claim which  the  defendant  has  a  right  to  have  tried  after  the  plaintiff's 
cause  of  action  has  been  dismissed  without  prejudice.  Quebec  Bank 
V.  Weyand,  30  O.  S.  126. 

The  plaintiff  can  not,  in  a  proceeding  for  the  contest  of  a  will,  by 
.dismissing  his  petition,  defeat  the  contest,  where  either  of  the  defend- 
ants in  his  answer  joins  in  the  prayer  that  the  will  be  set  aside  gs 
invalid.     Bradford  v.  Andrews,  20  O.  S.  208. 

At  common  law  the  proceeding  would  be  arrested  at  any  stage  when 
it  was  discovered  that  the  judgment  would  be  arrested  after  verdict. 
Slipherv.Fisher,  no.  299. 

The  court  could  direct  a  noiisiiit  whenever  it  appeared  that  the 
plaintiff  was  not  entitled  to  maintain  his  action,  although  the  objection 
might  have  been  made  on  demurrer.  Powell  \.  Jones,  12  O.  35.  (In 
such  a  case,  as  there  is  no  fact,  in  reality  to  try,  it  would  seem,  under 
the  Code,  that  the  court  should  arrest  the  case  from  the  jury,  and  ren- 
der judgment  for  the  defendant,  that  he  g'o, hence  without  day,  as  the 
plaintiff  has  stated  no  cause  of  action  against  him.  ) 

Under  the  former  practice  a  nonsuit  would  not  be  set  aside,  although 
improperly  directed,  unless  a  verdict  in  favor  of  the  plaintiff  would  lay 
the  foundation  for  a  legal  judgment.  Jones  v.  Smith,  14  O.  606.  (And 
in  such  case,  under  the  Code,  it  could  not  be  error  for  the  court  to 
instruct  the  jury  to  return  a  verdict  for  the  defendant.) 

Where  there  was  a  misjoinder  of  complainants  in  chancery,  the  court 
could  dismiss  the  bill  as  to  all  the  complainants,  or  only  as  to  those 
which  were  improperly  joined.  Myers  v.  Farrington,  18  O.  72.  (See 
section  5311  and  ncjte.) 

The  dismissal  ot  a  bill  to  foreclose  a  mortgage  was  no  bar  to  a  suit 
on  the  note  secured  thereby.  Longworth  v.  Flagg,  10  O.  300.  (A 
party  may  bring  suit  on  a  note  secured  by  mortgage,  after  it  is  due  ; 
also  to  foreclose  the  mortgage;  and  also  an  action  of  ejectment  upon 
the  mortgage,  after  condition  broken.  He  may  bring  sucli  separate 
actions  at  the  same  time,  or  one  after  the  determination  of  another,  if 
there  be  no  exercise  of  the  mortgagors  equity  of  redemption  by  pay- 
ment of  the  mortgage  debt.  Roll  v.  Raguet,  4  O.  400;  Raguet  v.  Roll, 
7  0.  (1  pt.)  76;  76.  70.) 

Defendant  may  have  comvterclaim  adjudicated  if  plaintiff  dismiss  his 
petition.  Sec.  5315.  If  a  set-off  or  counterclaim  be  pleaded,  the  defend- 
ant shall  have  the  right  of  proceeding  to  tlie  trial  of  his  claim,  although 
the  plaintiff  has  dismissed  his  action,  or  fails  to  appear. 
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Mortgaged  properiy  to  be  ordered  sold.  Sec.  53  1G.  When  a  mortgage 
is  foreclosed  a  sale  of  the  jiremisos  shall  be  ordered  ;  and  when  the 
premise;}  to  be  sold  are  in  one  or  n>  )re  tnicts,  the  court  may  direct  the 
officer  who  makes  the  sale  to  subdivide,  appraise,  and  sell  the  same  in 
parcels,  or  to  soil  any  one  of  the  tracts  as  a  wi»ole.     (See  section  5021.) 

(a)  Ajx-.axia/ judgment  can  not  be  taken  against  a  mortgagor,  in 
an  acti.}U  to  foreclose  a  mortgage,  unless  the  petition  contains  a  prayer 
lor  such  jutigiuenL  (See  seciion  5021.)  But  the  court  may  order  an 
execution  to  issue  for  any  balance  after  exhausting  the  proceeds  of  the 
mortgaged  property.     Giddings  v.  Barney,  31  O.  S.  80. 

Although  a  decre6  of  foreclosure  may  be  so  framed  as  to  permit  exe- 
cution to  issue,  as  ujK)n  a  judsrmeut  at  law,  to  collect  any  balance 
which  may  remain  after  exhausting  the  mortgaged  premises,  yet  such 
decree  creates  no  lien  upon  other  lands  of  the  defendant.  Myers  v. 
Hewitt,  16  O.  449. 

The  purchaser  under  judicial  proceedings,  foreclosing  a  mortgage 
•  and  selling  the  mortgaged  premises,  takes  the  complete  title  both  of 
mortgagor  and  mortgagee.     Caiicr  v.  Walker,  2  O.  S.  339. 

A  proceeding  to  foreclose  a  mortgage  on  real  estate,  althougii  in  the 
nature  of  a  proceeding  in  rem,  is  still  an  adversary  proceeding  in  which 
the  right  of  the  mortgagor  is  necessarily  to  be  passed  on ;  and  he  is 
entitled  to  his  day  in  court,  and  before  the  court  can  act  it  is  necessary 
that  it  should  acquire  jurisdiction  over  the  person  of  the  defendant. 
Jurisdiction  over  both  the  person  and  the  thing  are  absolute  requisites 
to  the  validity  of  its  action.     Moore  v.  Starh,  1  O.  S.  369. 

When  mortgaged  premises  are  sold  in  parts  to  different  purchasers, 
the  mortgagee,  on  foreclosure,  w  ill  be  compelled  to  first  exhaust  the 
part  last  sold,  and  thus  in  the  inverse  order  of  the  sales  of  the  sercral 
mortgaged  parcels,  or  parts,  till  the  mortgage  be  satisfied.  Gary  v. 
Folsom,  140.  3G5 ;  Sternbergerv.  Hanna,  42  O.  S.  305  ;  Kyle  v.  Thomp- 
*on,  11  O.  S.  616 ;  Leffcrson  v.  Dallas,  20  O.  S.  74. 

Where  a  senior  mortgagee  forecloses  without  making  a  junior  mort- 
pai^ee  a  party,  the  rights  of  the  junior  mortgagee  remain  unaffected 
and  not  prejudiced  by  such  foreclosure.  Stewart  v.  Johnson,  30  O.  S. 
24;  Fri^lte  \.  Kranw'r,  IG  O.  125;  Chikls  v.  ChiUs,  10  O.  S.  339. 
(He  may  foreclose  without  paying  off  the  prior  mortgage,  but  if  the 
land  does  not  sell  for  more  than  enough  to  satisfy  the  prior  mortgage 
<lebt,  ho  must  jwiy  the  costs.  The  purchaser  under  mortgage  is  subro- 
gated to  the  rights  of  the  mortgagee.     30  O.  S.  24.) 

(Without  an  order  to  subdivide  and  sell,  sheritTs,  adminisfrator-:, 
guardians,  etc.,  may,  in  their  discretion,  divide  a  tract  levietl  upon  and 
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appraised  entire,  and  sell  it  in  parcels,  being  responsible  for  the  abuse 
of  that  discretion.  If  all  the  lands  are  sold  they  must  bring  at  least 
two-thirds  of  their  appraised  value.     Stall  v.  Macalester,  9  O.  19. 

Wien  mortgage  property  situate  in  more  than  one  county.  Sec.  5B17. 
When  the  mortgaged  property  is  situate  in  more  than  one  county,  the 
court  may  order  the  sheriff  or  master  of  each  to  make  sale  of  the  prop- 
erty in  his  county,  or  may  direct  one  officer  to  sell  the  whole ;  the 
court  may  direct  that  the  property,  when  it  consists  of  a  single  tract. 
be  sold  as  one  tract,  or  in  separate  parcels,  and  shall  direct  whether 
appraisers  shall  be  selected  for  each  county,  or  one  set  for  all ;  and 
shall  also  direct  whether  publication  of  ihe  sale  shall  be  made  in  all  the 
counties,  or  in  one  county  only. 

When  judgment  to  operate  as  a  conveyance.  Sec.  5318.  When  the 
party  against  whom  a  judgment  for  a  conveyance,  release,  or  acquit- 
tance is  rendered,  does  not  comply  therewith  by  the  time  appointed,  such 
judgment  shall  have  the  same  operation  and  effect,  and  be  as  available, 
as  if  the  conveyance,  release,  or  acquittance  had  been  executed  con- 
formably to  such  judgment. 

Note. — For  forms  under  this  section,  see  Spkcific  Performance. 

(a)  Where  the  court  has  acquired  jurisdiction  over  the  person  of 
the  defendant,  obedience  to  its  decree  may  be  enforced  by  attachment 
under  section  5490  (Contempts),  whether  the  lands  ordered  to  be  con- 
veyed lie  within  or  without  the  state.  Pemi  v.  Hayward,  14  0.  S. 
302. 

A  court  of  equity,  having  acquired  jurisdiction  over  the  persons  of 
the  parties,  may  enforce  a  trust  or  the  specific  performance  of  a  con- 
tract, iu  relation  to  land  situate  in  another  state.  Burnley  v.  Steven- 
son, 24  O.  S.  474. 

(And  where  a  court  of  equity  has  jurisdiction  of  a  cause  it  will  do 
/«?Z  justice,  granting  all  the  relief  to  which  the  parties  may  be  entitled, 
botli  legal  and  equitable.) 

Although  the  decree  in  such  case,  or  the  deed  of  a  master  executed 
in  pursuance  thereof,  can  not  operate  to  transfer  title  to  sucli  lauds, 
yet  the  decree  is  binding  upon  the  consciences  of  the  parties,  and  con- 
cludes them  in  respect  to  all  matters  and  things  properly  adjudicated 
and  determined  by  the  court      lb. 

(The  authority  of  one  state  can  not  transfer  title  to  lands  in  another 
state.  Such  decrees  are  void.  Douglas  v.  Colt,  1  O.  522 ;  Price  v. 
Johnston,  1  O.  S.  390;  Salrnondv.  Price,  13  O.  368.) 
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The  reversal  of  a  decree  which  has  been  made  to  operate  as  a  con- 
veyance, cw  between  tfie  partien,  divests  the  title,  and  reinvests  it  in  the 
person  wh«»  held  it  before  the  decree  was  made.  Taylor  v.  Boyd,  3  O. 
837.  As  such  lands  are  not  sold  on  execution  or  order  of  sale,  section 
5409  does  nf)t  apply. 

Where  the  party  takin<^  tiie  title  under  the  decree  conveys  in  g(X)d 
faith,  before  the  commencement  of  proceedings  in  error,  the  title  of 
the  purchaser  will  not  be  divested  by  «  reversal.     lb. 

The  title  of  a  purchaser  to  real  estate  sold  by  an  administrator  to 
pay  debts  is  not  divested  by  a  subsequent  reversal  of  the  order  of 
sale.  Notice  to  such  purchaser,  at  the  time  of  sale,  that  an  effort 
would  be  made  to  reverse  the  order,  docs  not  affect  the  purchaser's 
title.  Irwin  v.  Jeffers,  3  O.  S.  389.  (This  is  within  the  spirit  and 
reason  of  section  5409.) 

The  statutory  provision  that  a  decree  should  operate  as  a  convey- 
ance did  not  divest  the  jurisdiction  of  the  court  to  enforce  the  execu- 
tion of  a  conveyance  by  process  of  attachment  for  contempt.  They 
are  cumulative.     Randall  v.  Pryor,  4  O.  425. 

Judgment  against  a  married  loomaii.  Sec.  5319.  (Sup,,  p.  346.)  When 
a  married  woman  sues  or  is  sued  alone,  like  proceedings  shall  be  had, 
and  judgment  may  be  rendered  and  enforced,  as  if  she  were  unmarried, 
and  her  property  and  estate  shall  be  liable  for  the  judgment  against  her ; 
but  she  shall  be  entitled  to  the  benefit  of  all  exemptions  to  heads  of 
families. 

(a)  In  an  action  against  a  married  woman  upon  her  obligation  in 
writing  to  pay  for  services  rendered,  or  money  advanced  for  the  bene- 
fit of  her  separate  estate,  it  is  not  error  to  render  a  personal  judgment 
against  her.     Patrick  v.  Litlell,  36  O.  S.  79.     See  section  4996. 

Judgment  on  failure  to  ansuxr — How  damages  are  assested.  Sec.  5320 
(ch.  2).  When  all  or  a  jxirt  of  one  or  more  of  the  causes  of  action 
are  not  put  in  issue  by  answer,  ju<lgraenr  maybe  taken,  as  ujx)u  a 
default,  for  so  much  of  the  plaintiff's  demand  as  is  not  put  in  issue  by 
the  answer,  upon  any  or  all  of  the  causes  of  action,  without  prejudice  to 
the  rights  of  the  plaintiff  as  to  that  portion  of  his  demand  disputed ; 
and  if,  in  the  determination  of  any  cause,  the  taking  an  account, 
proof  of  a  fact,  or  the  as.-5es.sment  of  damages  is  necessary,  the  court 
may  take  the  account,  hear  the  proof,  or  assess  the  damages,  or  may 
refer  the  case  to  ft  referee  or  master  for  such  purpose,  or  direct  the 
matter  lo  be  ascertained  by  a  jury,  as  the  case  may  require. 

Note. — At  commun  law  eHch  cuuio  of  action  was  an  entirety,  and  if  part  of 
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the  claim  was  admitted  and  part  denied,  judgment  could  not  be  taken  for  the 
admitted  portion  without  thereby  barring  the  part  denied. 

(a)  When  a  party,  by  liis  owu  mistake,  and  without  any  fault  of 
the  adverse  party,  takes  judgment  by  default  for  a  less  sum  than  the 
amount  due  on  his  claim,  he  can  not  maintain  a  second  action  to  re- 
cover the  remainder.     Ewinij  v.  McNairy,  20  O.  S.  315. 

Where  the  defendant,  in  an  action  for  the  price  of  goods  sold,  sets 
up  in  his  answer  as  his  only  idelense  that  the  goods  were  sold  by 
sample,  and  were  inferior  to  the  sample  to  a  specified  amount,  the 
court  may  render  judgment  for  the  amount  so  admitted  to  be  due,  and 
continue  the  cause  as  to  the  counterclaim  or  amount  in  dispute.  Moore 
V.  Woodside,  i6  O.  S."  537. 

Where  a  defendant  admits  the  amount  of  his  indebtedness  to  the 
plaintiff,  and  pleads  a  set-off,  and  issue  is  joined  on  the  set-off,  a  judg- 
ment rendered  upon  the  pleadings  on  the  motion  of  the  plaintiff  for 
the  amount  admitted  to  be  due,  less  the  amount  of  the  set-off,  is  not 
erroneous'.     Benson  v.  Stein,  34  O.  S.  294. 

Where  the  vahie  of  admitted  services  rendered  was  denied,  and  it 
was  averred  that  such  value  did  not  exceed  a  certain  specified  sum, 
judgment  could  not  be  taken  for  tliat  sum,  and  the  cause  continued 
for  trial  as  to  the  further  value  of  such  services.  Weaver  v.  Carnahan, 
37  O.  S.  363. 

JUDGMENT    BY    CONFESSION. 

By  debtor  personally  in  court.  Sec.  5321.  A  person  indebted,  or 
against  whom  a  cause  of  action  exists,  may  perscmally  appear,  in  a 
court  of  competent  jurisdiction,  and,  with  the  assent  of  the  creditor, 
or  person  having  such  cause  of  action,  confess  judgment;  whereupon 
judgment  sliall  be  entered  accordingly. 

Pleadings  in  such  case.  Sec.  5322.  The  debt  or  cause  of  action  shalV 
be  briefly  stated  in  the  judgment,  or  in  a  writing  to  be  filed  as  plead- 
ings in  other  actions. 

(a)  These  sections,  5321,  5322,  apply  only  to  a  proceeding  wherein 
the  debtor  appears  personally  in  court  and  confesses  judgment.  JRosen- 
burgh  v.  Ansley,  35  O.  S.   107. 

How  such  judgment  enforced.  Sec.  5323.  Such  judgment  shall 
authorize  the  same  proceedings  for  its  enf)rcement  as  judgments  ren- 
dered in  actions  regularly  brought  and  prosecuted  ;  and  the  confes- 
sion shall  operate  as  a  release  of  errors. 

Confession  of  fudgment  by  attorney — Warrant  to  be  produced.  Sec. 
5324.  An  attorney  who  confesses  judgment  in  any  case  shall,  at  the 
time  of  making  such  confession,  produce  the  warrant  of  attorney  for 
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making  the  same  to  the  court  before  which  he  makes  the  confession  ; 
and  the  original  or  a  copy  of  the  warrant  shall  be  filed  with  the  clerk 
of  such  court. 

(a)  A  warrant  of  attorney  to  confess  judgment  must  be  strictly  con- 
strued, and  the  authority  thereby  conferred  can  not  be  exercised  be- 
yond the  limits  expressed  iu  the  instrument.  Cusliman  v.  Welalt,  19 
b.  S.  53G. 

When  a  judgment  is  sought  to  be  taken  by  confession  under  a  war- 
rant of  attorney,  a  petition  duly  verified  should  be  filed.  But  when 
u  judgment  is  rendered  on  a  warrant  whicii  authorizes  the  w;aiving  of 
process  and  the  release  of  all  errors,  any  defect  in  the  verification  of 
the  petition,  on  a  proceeding  in  error,  will  be  deemed  to  have  been 
waived.     Fird  Nat.  Bk.  Sidney  v.  Reed,  31  O.  S.  435. 

A  warrant  of  attorney  to  confess  judgment  does  not  authorize  such 
confession  before  the  maturity  of  the  note;  and  an  appearance  prema- 
.  turely  entered  by  virtue  of  such  warrant  confers  no  jurisdiction  of  the 
person  of  the  maker.     Spier  v.  Corlly  33  O.  8.  236. 

A  warrant  to  confess  a  judgment  upon  a  debt  due  directly  from  the 
defendant  to  the  plaintiff  is  not  a  collateral  security,  merging  tlie 
original  debt.     Sloo  v.  Lea,  18  O.  279. 

Such  power  of  attorney  is  not  negotiable,  and  when  the  note  is  trans- 
ferred becomes  iuoi)erat1ve.      Osbora  v.  Hatdey,  19  O.  130. 

When  annexed  to  the  note,  and  authorizes  confession  of  judgment 
in  favor  of  any  holder  of  the  note,  whether  negotiable  with  the  note, 
query.  Marsden  v  Soper,  11  O.  S.  503.  Such  note  must  be  indorsed 
to  pass  the  legal  title,  and  to  authorize  attorney  to  confcs.s  judgment 
upon  warrant  of  attorney  "  in  favor  of  the  legcd  holder  of  the  note." 
Oiahman  v.  Welch,  19  O.  S.  536.  Left  in  doubt :  Watson  v.  Paine, 
25  O.  S.  346. 

A  power  of  attorney  to  confess  judgment,  attached  to  a  note,  and 
forming  part  of  the  same  instrument,  does  not  destroy  the  ..egotiability 
of  the  note.     Oaborn  v.  Haivley,  19  O.  130. 

A  warrant  of  attorney  to  confess  a  judgment  executed  by  the  prin- 
cipal and  surety  on  a  note  or  bill,  although  in  its  terms  u  p  >wer  to 
confess  a  jot/t/  judgment  against  principal  and  surety,  may  be  a  gootl 
power  to  take  a  judgment  against  the  principal  alone.  Huniimjton  v. 
Finch,  3  O.  S.  445. 

The  taking  of  a  judgment  upon  a  warrant  of  attorney,  without  filing 
the  original  warraut  or  a  copy  thereof,  is  an  irregularity  for  which  the 
judgmapt  may  be  set  aside.      Knox  Co.  Bank  v.  Doty,  9  O.  S.  505. 

(In  confessions  of  judgments  before  a  justice  of  the  peace,  to  give 
justice  jiiriidiction,  tlie  appearance  must  bo  in  person.     Judgm?nt  cat) 
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not  be  taken  upon  a  warrant  of  attorney,  confessed  by  attorney.     Mc- 
Gleary  v.  McLain,  2  O.  S.  368.     This  is  by  force  of  section  588.) 

How  warrant  executed  by  person  in  custody.  Sec.  5325.  A  warrant 
of  attorney  executed  by  a  person  in  custody,  to  confess  judgment  in 
favor  of  the  person  at  whose  suit  he  is  in  custody,  shall  be  of  no  force 
unless  executed  in  presence  of  an  attorney  expressly  named  by  the 
person  in  custody,  and  signed  by  him  as  a  witness. 

MANNER  OF   GIVING   AND   ENTERING   JUDGMENT. 

Judgment  must  be  entered  by  clerk  upon  verdict.  Sec.  5326.  When  a 
trial  by  jury  has  been  had,  judgment  must  be  entered  by  the  clerk  in 
conformity  to  the  verdict,  unless  the  verdict  is  special,  or  the  court 
order  the  case  to  be  reserved  for  future  argument  or  consideration. 

See  sections  5327,  6328,  ante. 

Wlien  defendant  may  have  judgment.  Sec.  5329.  When  a  counter- 
claim or  set-off,  established  at  the  trial,  exceeds  the  plaintiff's  claim  &o 
established,  judgment  for  the  defendant  must  be  given  for  the  excess ; 
or,  when  it  appears  that  the  defendant  is  entitled  to  any  affirmative  re- 
lief, j  udgment  shall  be  given  therefor. 

Note. — When  a  counterclaim  or  set-ofF  is  contained  in  tlio  answer,  the  jury- 
should  be  instructed  to  find,  by  their  verdict,  what,  if  any  thing,  is  due  to  th© 
plaintiff  upon  the  cause  of  action  stated  in  the  petition,  and  what,  if  any  thing, 
to  the  defendant  upon  the  matters  claimed  in  the  answer,  and  to  subtract  the 
less  from  the  larger  amount,  and  render  their  verdict  in  favor  of  the  party  en- 
titled for  such  balance. 

Verdict  upon  Plaintiff's  Claim  and  Claim  Set  Forth  in  De 
pendant's  Answer. 

[Form  353.] 

A.  B. 

No.  — .]  v,i. 
C.  D. 

We,  the  jury,  upon  the  issues  joined,  find  that  there  is  due  to  the 
plaintiff  from  the  defendant  upon  the  cause  of  action  stated  iu  bis  j)eti- 

tion dollars,  and  that  there  is  due  to  the  defendant  from  the  plaintiff, 

upon  the  matters  claimed  in  his  answer, dollars. 

We  find  for  the  plaintiff  l_or,  defendant]  the dollars  [<Ae  balance  due 

to  such  partyl^.  ,  Foreman. 

Rights  of  minors  reserved.  Sec.  5330  (83  v.  74).  It  shall  not  be 
necessary  to  reserve  in  a  judgment  or  order  the  right  of  a  minor  to 
show  cause  against  it  after  attaining  the  age  of  majority ;  but  in  any 
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case  in  which,  but  for  this  section,  such  reservation  would  have  been 
proper,  the  minor  may,  within  one  year  after  arriving  at  tlie  age  of 
majority,  show  cause  against  such  order  or  judgment.  (April  14, 
1886.) 

Xoie. — Tbe  only  change  made  by  this  section  in  the  one  repealed  is  to  substi- 
tute the  words  "minor"  for  "infant,"  and.  "majority"  for  "twenty-one  years," 
wliicli,  as  shown  a;i^^,  are  synonymous,  "twenty-one  years"  being  construed 
"eighteen  years  "  in  the  case  of  a  female.     See  note  to  section  4978. 

(a)  In. a  suit  by  bill  in  equity  against  an  infant,  for  tbe  specific 
performance  of  an  alleged  contract  with  his  ancestor,  he  is  entitled  to 
a  day  in  court,  after  coming  of  age,  to  show  cause  against  the  decree, 
and  if  an  absolute  decree  be  taken  against  him  it  will  be  error.  Long 
V.  Mulford,  17  O.  S.  484.  (This  was  under  our  former  system  of  prac 
tice.  Now  he  has  one  year  to  show  such  cause,  whether  put  in,  or 
omitted  from  the  judgment.  The  old  chancery  rule  was  that,  wiien 
infants  arrived  at  age,  or  a  disability  was  removed,  they  should  be 
cited  to  apixjar  and  show  cause  agaiust  the  decree,  before  it  could  be- 
come final.) 

A  decree  against  an  infant  could  be  impeached  for  error  by  original 
bill ;  and  what  would  have  been  a  good  cause  of  action  to  sustain  au 
original  bill  is  a  good  cause  of  action  under  the  Code.  lb.  (This 
case  seems  to  establish  the  law  to  l)e  that  the  right  given  by  section 
5354  to  obtain  a  new  trial  in  the  same  court  is  not  rxdiutive,  and  does 
not  take  away  the  right  to  obtain  relief  as  it  formerly  existed.) 

See  sections  5331-5335,  ante. 

When  judicial  records  to  be  transcrihed.  Sec.  5336.  A  court,  when  it 
deems  it  necessary,  may,  by  order  on  the  journal,  direct  its  clerk  to 
transcribe  any  book  in  his  office  into  a  new  volume,  and  the  transcript 
so  made  shall  be  as  valid  as  the  original;  and  for  such  services  the 
clerk  shall  receive  six  cents  for  each  hundred  words  copied,  to  be  paid 
out  of  the  county  treasury. 

When  complete  records  need  not  be  made.  Sec.  5337.  Section  533l^ 
shall  not  apply- - 

1.  In  criminal  prosecutions,  when  the  indictment  has  been  quashed, 
or  when  the  prosecuting  attorney  has  entered  u  nolle  prose/jni  on  the 
indictment. 

2.  When  the  action  has  been  dismissed  without  prejudice  to  a  future 
action,  as  provided  in  section  5314. 

3.  In  all  actions  in  which,  in  open  court,  at  the  term  at  which  the 
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final  order  or  judgment  is  made,  both  parties  declare  their  agreement 
that  no  record  shall  be  made. 

When  to  be  made  on  payment  of  costs.  Sec.  5338.  When  an  action 
has  been  dismissed  without  prejudice  to  a  future  action,  the  clerk  shall 
made  a  complete  record  of  the  proceedings,  'ipon  being  paid  therefor 
by  the  party  requesting  it. 

JUDGMENT   FOR   COSTS — ITS   ENFORCEMENT. 

When  plaintiff  must  give  security  for  costs.  Sec.  5340,  The  plaintiff, 
if  a  non-resident  of  the  county  in  which  the  -  action  is  brought,  or  a 
partnership  suing  by  its  company  name,  must  furnish  sufficient  se- 
curity for  costs ;  the  surety  must  be  a  resident  of  the  county,  and  ap- 
proved by  the  clerk,  and  his  obligation  shall  be  complete  by  indorsing 
.the  summons,  or  signing  his  name  on  the  petition,  as  surety  for  costs ; 
he  shall  be  bound  for  the  payment  of  all  costs  which  may  be  adjudged 
against  the  plaintiff  in  the  court  in  which  the  action  is  brought,  or  in 
any  other  court  to  which  it  may  be  carried,  and  for  all  costs  which 
may  be  taxed  against  the  plaintiff  in  such  action,  whether  he  obtain 
judgment  or  not ;  but  the  plaintiff  may  deposit  with  the  clerk  of  the 
court  such  sum  of  money,  as  security  for  costs  in  the  case,  as,  in  the 
opinion  of  the  clerk,  will  be  sufficient  for  the  purpose ;  and  the  court 
may,  on  motion  of  the  defendant,  and  if  satisfied  that  such  deposit  is 
not  sufficient,  require  the  same  to  be  increased,  or  personal  security  to 
be  given, 

(a)  The  surety  of  a  non-resident  plaintiff,  for  costs,  under  this  sec- 
tion, is  only  liable  to  such  costs  as  the  defendant  may  recover  against 
the  plaintiff,  and  for  the  costs  of  the  plaintiff's  witnesses.  McKenzie  v. 
Horr,  15  O.  S.  478. 

The  methods  mentioned  in" the  section  for  entering  the  security  are 
not  exclusive.     ScJmeffer  v.  WaMo,  7  O.  S.  309. 

Where  the  statute  required  the  summons  to  be  indorsed  with  secu- 
rity for  costs  in  case  the  plaintiff  was  a  non-resident,  before  service, 
the  want  of  such  indorsement  did  not  invalidate  the  service.  Mc  Vicker 
v.  Ludloiv,  2  O.  259. 

An  indorsement  on  the  writ,  after  service  and  ret  ;rn,  would  bind 
the  surety.     Newcom  v.  Ran,  18  0.  240, 

(The  costs  which  are  carried  into  the  judgment  of  a  party  draw  in- 
terest whether  they  have  been  paid  by  such  ])arty  or  not.  Emmitt  v. 
Brophy,  42  O.  S.  82.     See  section  1319.) 

.  When  a  cause  is  at  issue  and  called  for  trial,  it  is  too  late  to  demand 
security  for  costs,  so  as  to  give  the  defendant  a  right  to  continue  the 
cause,  or  to  have  the  action  dismissed  without  prejudice.     Baymer  v. 
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EruUy,  Tappan,  134.  (In  such  cases,  the  court  should  make  such  rule 
as  to  time  for  giving  the  security  us  may  be  just,  not  tiiking  the  party 
hy  surprise.  The  rule  decided  iu  Tappan  has  been  the  settled  prac- 
tice during  the  entire  judicial  history  of  the  state.  Officers  can  require 
payment  of  their  fees  before  rendering  the  official  service.) 

When  action  may  be  dismissed  for  want  of  security  for  cods.  Sec.  5341. 
If  K'curity  for  costs  be  not  given  in  a  case  mentioned  in  the  preceding 
wction,  the  court  shall  at  any  time  before  the  commencement  of  the 
trial,  on  motion  of  tiie  defendant,  and  notice  to  the  plaintiff,  dismiss 
the  action,  unless  in  a  reasonable  time,  which  may  be  allowed  by  the 
court,  security  be  given. 

Security  rrquired  if  plaintiff  become  lum-resident.  Sec.  5342.  If  the 
plaiiitiiT  become  a  non-resident  of  the  county  in  which  the  suit  is 
brought,  during  its  pendency,  he  may  be  comj^lled,  in  the  manner 
.«tateil  in  the  two  preceding  sections,  to  give  such  security. 

When  additional  security  may  be  required.  Sec.  5343.  In  an  action 
in  which  security  for  costs  has  been  given,  the  defendant  may,  at  any 
time  before  the  commencement  of  the  trial,  after  reasonable  notice  to  the 
plaintiff,  move  the  court  for  (Mirf/tio/wZ security  ;  and  if,  on  such  motion, 
the  court  is  satisfied  that  the  surety  has  removed  from  tiiis  state,  or  is 
not  sufficient,  the  action  may  be  dismiss^ed,  unless,  in  a  reasonable 
time,  to  be  fixed  by  the  court,  sufficient  security  be  given. 

When  judfjment  may  be  entered  against  surety  for  conts.  Sec.  5344. 
After  final  judgment  in  an  action  in  which  security  for  costs  has  been 
given,  the  court  may,  on  motion  o^  the  defendant,  or  a  penjon  having 
a  right  to  such  costs,  or  any  part  thereof,  after  ten  days'  notice  of  such 
motion,  render  judgment,  in  the  name  of  the  defendant,  or  his  legal 
representatives,  against  the  surety  for  costs,  his  executors  or  adminis- 
trators, for  the  amount  of  costs  adjudged  against  the  plaintiff,  or  so 
much  thereof  as  is  unpaid;  and  execution  may  be  issued  on  such  judg- 
ment as  in  other  cases,  for  the  use  and  benefit  of  the  i)ersons  entitled 
to  such  costs. 

Mlien  informers  shall  pay  costs.  Sec.  5345.  If  an  informer,  under 
a  i>enal  statute,  to  whom  is  given  the  penalty,  or  any  part  thereof,  if 
recovered,  dismiss  his  suit  or  prosecution,  or  tail  in  the  sjiroe,  he  shall 
pay  all  costs,  unless  he  U  an  officer  whose  duty  it  is  to  commence  the 
^;inie. 

Xote. — This  section  ^refers  only  to  civil  action*. 

« 
When  defendant  disclaims.     Sec.  5346.  When  a  defendant  dischiims 
having  title  or  interest  in  laud,  or  other  property,  the  subject  of  the 
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action,  he  shall  recover  costs,  unless,  for  special  reasons,  the  court  ad- 
judge otherwise. 

Costs  on  preliminary  matters.  Sec.  5347.  Unless  otherwise  provided 
by  statute,  the  costs  of  motions,  continuances,  amendments,  and  the 
like,  shall  be  taxed  and  paid  ;is  the  court  may  direct. 

Wlien  defendant  shall  pay.  Sec.  5348.  When  it  is  not  otherwise 
provided  by  statute,  costs  shall  be  allowed,  of  course,  to  the  plaintiff, 
upon  a  judgment  in  his  favor,  in  actions  for  the  recovery  of  money  only, 
or  for  tlie  recovery  of  specific  real  or  personal  property. 

(a)  In  this  state  costs,  as  a  general  rule,  have  ever  been  allowed  to 
the  party  recovering  judgment.  The  amount  to  be  taxed,  however, 
has  been 'varied  from  time  to  time,  the  whole  subject  being  regu- 
lated by  statute.     Bell  v.  Bates,  3  0.  380,  381 . 

(Referees'  compensation  is  part  of  the  costs  (section  5218),  and 
follow  the  judgment.  A  master  commissioner's  compensation  is  to  be 
borne  by  the  party  or  parties  as  the  court  may  order,  like  costs  in  a 
chancery  cause  (section  5424),  unless  "  in  actions  for  the  recovery  of 
money  only,  or  for  the  recovery  of  specific  real  or  personal  property.") 
Costs  are  unknown  to  the  common  law.  They  are  only  given  by  statute, 
and  may  be  changed  or  entirely  taken  away,  at  the  will  of  the  legisla- 
ture.    Farrier  v.  Cairn,  5  O.  45,  47. 

No  officer  whose  compensation  is  regulated  by  fees  can  charge  for  a 
particular  service  unless  the  law  specifically  gives  him  fees  for  that  serv- 
ice. Fees  are  not  allowed  by  implication.  Debolt  v.  Cincinnati  Tp., 
7  O.  S.  237,  238. 

(To  entitle  an  officer  to  poundage  given  by  statute,  the  money  must 
actually  come  into  his  bauds.  If  paid  directly  to  tlie  party,  the 
officer  is  not  entitled  to  any.  thing.  Buslinell  v.  Eaton,  W.  720; 
Va)iee  v.  Bank  of  Columbus,  2  O.  214;  Fiedeldey  y.  Diserens,  26  O. 
S.  312.) 

Where  the  plaintiff  sues  the  defendant  for  a  sum  of  money,  and  the 
defendant  pleads  a  counterclaim  or  set-off,  which  is  allowed  on  the 
trial,  and  the  plaintiff  recovers  $100,  or  more,  the  plaintiff  recovers 
full  costs.  Eaton  v.  Bradford,  40  O.  S.  106,  107.  Section  5349  (83 
v.  86.)  • 

The  party  recovering  judgment  is  entitled  to  interest  on  his  costs, 
carried  into  his  judgment,  whether  he  has  paid  them  or  not,  but  not 
upon  accruing  costs,  unless  he  has  paid  them,  and  then  only  from  the 
time  of  payment.     Emmitt  v.  Brophy,  42  O.  S.  93. 

A  court  without  jurisdiction  has  no  power  to  render  judgment  for 
costs,  except  in  the  case  of  a  judgment  reversed  on  error  because  the 
lower  court  had  not  jurisdiction,  in  which  case  the  reversing  court  must 
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render  a  judgment  for  costs  in  the  case.     RothweU  v.  Winterstein,  42  O. 
S.  249;  Moore  \.  Bayer,  i6.  312.     §  6727. 

Sec.  5349  (83  v.  ^6).  If  it  shall  appear  that  a  justice  of  the  peace 
has  jurisdiction  of  an  action,  and  the  same  has  been  brought  in  any 
other  court,  and  the  iudgment  is  less  than  one  hundred  dollars,  unless 
the  recovery  be  reduced  below  that  sum  by  counterclaim  or  set  off, 
each  party  shall  pav  his  own  costs;  and  in  all  actions  for  libel,  slander, 
malicious  prosecusion,  assault,  assault  and  battery,  false  imprisonment, 
criminal  conversation  or  seduction,  actions  for  nuisance,  or  against  a 
justice  of  the  peace  for  misconduct  in  office,  where  the  damage  as- 
sessed is  under  five  dollars,  the  plaintiff  shall  not  recover  costs. 

Note. — This  section  may  illustrate  the  imfwrtance  of  pleading  in  some  cases. 
A  justice  of  the  peace  has  no  jurisdiction  in  cases  of  injuries  to  real  estate,  other 
than  in  trespass — not  for  indirect  or  consequential  injuries  thereto.  In  the  pro- 
fessional experience  of  the  author,  a  case  was  brought  and  tried  in  the  Court  of 
Common  Pleas  against  a  party  who  had  kindled  a  fire  in  his  clearing  in  the 
i-arly  spring,  which  burned  over  his  ground  and  upon  the  land  of  a  neighbor, 
I'urning  his  straw,  hay,  and  fodder,  etc.  The  case  was  tried  several  time?,  the 
jury  disagreeing,  and  finally  the  plaintiff  recovered  something  less  than  $100. 
There  then  arose  the  question  as  to  what  the  judgment  for  costs  should  be,  each 
party's  being  heavy.  The  petition  had  been  drawn  by  a  lawyer  trained  under 
the  "old  system  of  pleading."  Among  other  things,  it  averred  that  "the  fire 
burned  up  the  grass  of  the  plaintiff  then  and  there  standing  »nd  grountig."  Such 
grass  is  part  of  the  realty,  and  though,  in  that  case  it  must  have  been  very 
sparse,  and  its  value,  probably  not  considered  by  the  jury  at  all,  the  allegation 
entitled  the  plaintiff  to  a  judgment  for  his  costs,  and  without  which  he  could 
not  have  recovered  them,  the  property  destroyed  being  personal  property. 

(o)  It  is  error  to  instruct  a  jury  that  in  a  proper  case  for  exemplary 
damages  they  should  know  that  in  case  the  party  recovers  less  than 
one  hundred  dollars  he  can  not  recover  his  costs  in  the  action.  RaUr 
road  Go.  v.  Bartram,  11  O.  S.  457. 

The  amount  claimed  in  the  jtetitlon  determines  the  jurisdiction  of  the 
Court  of  Common  Pleas;  but  if  the  recovery  be  /ess  than  one  hundred 
dollars,  judgment  for  the  plaintiff's  costs  can  not  be  rendered,  unless 
the  jury  have  foun<l  the  amount  of  the  plaintifTs  claim  to  be  nvore 
than  one  hundred  dollars,  and  have  reduced  the  same  by  the  allowance 
of  a  counterclaim  or  set-off  to  less  than  that  sum.  Brunaugh  v.  Wor- 
ley,  6  O.  S.  598. 

In  an  action  in  the  Court  of  Common  Pleas  for  recovery  of  money 
only,  wRere  the  facts  in  a  counterclaim  set  up  by  the  defendant  are 
denied  by  the  plaintiff,  and  the  jury,  by  a  general  verdict,  find  "  the 
38 
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issues  joined"  for  the  plaintiff,  and  assess  his  damages  at  less  than  (me 
hundred  dollars,  the  plaintiff  is  not  entitled  to  recover  costs.  Butler 
V.  Kneeland,  23  O.  S.  196.  (This  case  shows  the  importance  of  fram- 
ing verdicts  in  such  cases  as  indicated  in  Form  353.) 

The  plaintiff  in  an  action  of  trespass  to  real  estate,  m  the  Court  of 
Common  Pleas,  does  not  recover  costs  where  the  recovery  is  less  than 
one  hundred  dollars,  but  judgment  should  be  that  each  party  pay  the 
costs  by  him  made.  Dinduff  v.  Steubenville  R.  Co.,  14  O  S.  336, 
which  limits  and  explains  Norton  v.  Hart,  1  O.  154. 

Where  a  case  is  dismissed  for  want  of  jurisdiction  of  the  subject- 
matter,  the  court  can  only  strike  the  case  from  its  docket,  and  can 
render  no  judgment  for  costs.  Norton  v.  McLeary,  8  O.  S.  205; 
Burke  v.  Jackson,  22  O.  S.  268 ;  Wilson  v.  Holeman,  2  O.  254 ;  Nichol 
V,  Patterson,  4  O.  200;  Paine  v.  Poiigage  Co.,  W.  417.  (When,  on 
petition  in  error,  a  cause  is  reversed  for  want  of  jurisdiction  in  the 
lower  court,  costs  of  the  proceedings  in  error  are  recoverable  by  the 
plaintiff  in  error.  §  6727;  Burke  v.  Jackson,  22  O.  S.  268;  Moore  x. 
Boyer,  42  O.  S.  312.) 

No  judgment  can  be  rendered  in  the  Common  Pleas  Court  for  the 
costs  before  a  justice  of  the  peace  from  whom  the  case  is  appealed, 
where  he  had  no  jurisdiction.     Harrington  v.  Heath,  15  O.  483. 

Wlien  plaintiff  to  pay.  Sec.  5350.  Costs  shall  be  allowed,  of  course, 
to  any  defendant,  upon  a  judgment  in  his  favor  in  the  actions  men- 
tioned in  the  two  preceding  sections. 

When  costs  in  the  discretion  of  the  court.  Sec.  5351.  In  other  actions 
the  court  may  award  and  tax  costs,  and  apportion  them  between  the 
parties,  on  the  same  or  adverse  sides,  as  it  may  adjudge  to  he  right 
and  equitable. 

(a)  The  costs  of  a  proceeding  to  settle  an  administrator's  account, 
on  exceptions  filed  thereto,  may  be  awarded  and  taxed  by  the  court 
"  as  in  its  discretion  it  may  think  right  and  equitable,"  in  analogy  to 
the  provisions  of  this  section.     JRaab's  Estate,  16  0.  S.  273. 

In  a  proceeding  ngainst  a  mortgagee  for  an  account,  the  court  is  au- 
thorized to  tax  the  costs  as  in  its  discretion  it  may  think  right  and 
equitable.     Armstrong  v.  3fcAlpin,  18  O.  S.  18-4. 

In  a  suit  by  directors  to  dissolve  an  insolvent  corporation,  where 
there  was  no  property,  the  court,  in  its  discretion,  could  award  costs 
against  the  directors.     Godley  v.  Pugh,  29  O.  S.  438. 

In  a  suit  against  a  trustee,  in  relation  to  the  trust  estate,  demanding 
what  he  might  hesitate  to  grant,  except  under  the  protection  of  the 
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court,  the  plaintifi*  may  be  charged  with   the   costs.     Armdrong  v. 
Zane,  12  O.  2H7,  299. 

Whero  jti<l;^mcut  on  warrant  of  attorney  is  set  aside  under  section 
5354,  the  c«iurt  is  vested  with  discretion  as  U)  cost.*.  Bank  of  Cad'u  v. 
SlemimM,  34  O.  S.  142,  150. 

]yiien  teveral  actions  are  brought  on  Vie  game  itigtrument.  Sec.  5352. 
When  several  actions  are  brought  on  one  instrument  in  writing, 
against  several  parties  who  might  have  been  joined  as  defendants  in 
the  Siime  action,  no  costs  shall  be  recovered  by  tlie  piaintiflP  in  more 
than  one  of  the  actions,  if  the  parlies  proceeded  against  in  the  other 
actions  were,  at  the  commencement  of  the  previous  acti  )n,  openly 
within  the  state. 

Note. — This  i^eciiun  would  eeem  to  apply  to  lieparate  nctionn  against  the  maker 
and  indorser  of  u.  promissory  note,  etc. 

Fees  on  summons  to  another  county.  Sec.  5353.  When  a  summons  is 
issued  to  another  county,  it  may  be  returned  by  mail,  and  the  sheriff 
shall  be  eutitled  to  the  same  fees  as  if  it  had  issued  in  the  county  of 
which  he  is  sheriff*. 


Judgment  in  Case  op  Money  Tendered. 
[Form  354.    §5137.] 

John  Doe  ] 

No.  — .]  vs.  [  Judgment  for  $ for  Plaintiff'.     For 

John  Smith,  John  Jones,  and   |       Defendant  for  Costd. 
Hugh  Evans.  j 

In  this  cause  [upon  the  verdict  herein]  the  said  defendant,  John  Smith-, 
having  tendered  to  the  plaintiff*,  before  tlie  commencement  of  this  action, 

as  stated  in  his  answer  herein,  the  sum  of dollars,  the  full  amount 

then  due  upon  the  cause  of  action  stated  in  the  petition,  and  paid  the 
same  to  the  clerk  of  this  court  before  the  trial  of  this  cause;  it  is  there- 
fore adjudged  by  the  court  that  the  said  John  Doe  recover  of  the  said 
.John  Smith,  as  maker  of  said  promissory  note,  fhe  said  sum  of dol- 
lars; and  that  the  said  John  Smith  go  hence  without  day  and  recover 
of  the  said  John  Doe  his  costs  in  thi.s  behalf  expended,  taxed  at dol- 
lars; plaintiff's  costs  ta.xed  at dollars. 

And  it  is  further  adjudged  by  the  court,  that,  by  rea.son  of  the  premises, 
the  F'nid  John  Jones  and  Hugh  Evans,  as  such  said  indorsers,  go  hence 
without  day  and  recover  of  the  said  John  Doe  their  respective  costs  in 
this  behalf  expended  taxed  at dollars. 

JVote.-Mndorsers  are  only  colUterally  liable,  that  is,  if  the  maker  fail  to  pay ; 
and  if,  before  the  commencement  of  the  action,  the  maker  tenders  the  amount 
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due  to  the  holder,  and  pays  it  to  the  clerk  before  the  trial,  it  is,  in  effect,  pay- 
ment to  the  holder,  who  can  receive  ther money  from  the  clerk,  and  this  should 
release  the  indorsers  from  their  collateral  contracts. 

Judgment  in  Case  of  Tendered  Property. 

[Form  355.    §5138.] 
A.  B.        ] 

No  — .]  vs.  y  Judgment  for  Plaintift,  $ .    For  Defendant  for  Costs. 

C.  D.         J 

In  this  case  [upon  the  verdict  herein]  the  said  defendant,  C.  D.,  having 
tendered  to  said  plaintiff,  A.  B.,  the  said  article  of  personal  property  men- 
tioned in  the  pleadings  herein,  according  to  the  terms  and  conditions  of 
the  said  contract  between  the  parties,  and  the  said  property  being  of 

the  value  of dollars;*  it  is  adjudged  by  the  court  that  said  A.  B. 

recover  of  the  said  C.  D.  the  said  sum  of dollars,  the  assessed  value 

of  said  article  of  pergonal  property;*  and  that  said  C.  D.  recover  of  the 

said  plaintiff",  A.  B.,  his  costs  in  this  behalf  expended,  taxed  at dollars. 

Plaintiff's  costs  taxed  at d  illars. 

[i/",  in  such  case,  the  defendant  eUct  to  perform  the  contract,  instead  of  what  is 
included  between  the  **,  in  the  ahnve  form,  insert :  And  the  said  defendant  hav- 
ing executed  to  the  plaintiff  an  undertaking,  with  E.  F.  and  G.  II.  as  his 

sureties,  in  the  sum  of dollars,  as  directed  and  approved  by  the  court, 

conditioned  that  he  will  perform  said  contract  within days  from  the 

date  of  this  entry,  it  is  adjudged  by  the  court  that  said  defendant  go 
hence  without  day  and  recover  of  the  plaintiff  his  costs  in  this  behalf  ex- 
pended, taxed  at dollars.     Plaintiff's  costs  taxed  at dollars. 

And  said  article,  from  the  time  of  said  tender,  to  wit,  on  the  day 

of  ,  A.  D   18 —  shall  be  deemed  to  have  been  and  to  be  kept  at  the 

risk  and  expense  of  the  said  plaintiff,  the  defendant  having  taken  rea- 
sonable care  of  the  same.  And  for  the  costs  and  expenses  of  keeping  the 
same,  as  stated  in  his  answer,  it  is  adjudged  that  said  defendant  recover 

of  the  plaintiff  the  sum  of -"  dollars,  and  shall  moreover  be  entitled  to 

such  amount  as  he  may  become  entitled  to  for  further  future  expenses  in 
the  premises. 

Note. — It  would  seem  such  expenses  ought  to  be  computed  to  the  time  of  the 
trial. 

A  sufficient  number  of  forms  of  undertaking  have  been  given  to  enable  the 
drawing  of  one  in  this  class  of  cases. 

And  this  form  can  readily  be  varied  to  apply  to  contracts  payable  in  labor, 
which  has  been  tendered  according  to  the  terms  of  the  contract. 
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Judgment  after  Offer  to  Confess. 

[Form  356.    §  5139.  5140,  5141] 
John  Doe 
No.  — .]  vs. 
John  Smith  et  als. 

In  this  case,  it  being  found  by  the  court  that  [before  the  bringing  of  this 
suit,  as  required  by  the  statute  in  such  case  made  and  provided]  ;  [or,  the 

said  defendants,  on  the day  of ,  a.  d.  18 — ,  did  oflFer,  in  writing, 

to  allow  judgment  to  be  taken  against  them,  and  each  of  them,  for  the 

eum  of dollars,  and  the  costs  of  this  action  to  said  day,  in  all  respects 

as  required  by  the  statute  in  such  case  made  and  provided];  [or, did  offer. 

in  open  court,  on  the  day  of ,  a.  d.  18 — ,  to  confess  judgment 

for  the  sum  of dollars,  with  costs  to  said  d?te],  which  offer  the  plaints 

iff  refused  to  accept;  and  the  court  finding  [or,  it  having  been  found  by 
the  jury  in  their  verdict  herein]  that  there  was  on  said  day  of  said  offer 

the  sum  of dollars  due  to  the  plaintiff  from  the  defendants,  it  i» 

therefore  adjudged  by  the  court  that  the  plaintiff  recover  of  the  said  John 
Smith,  as  maker,  and  the  said  John  Jones  as  first  indorser,  and  Hugh 
Evans  as  second  indorser  of  said  promissory  note  mentioned  in  the  peti- 
tion, the  sum  of dollars.     [^1/  offer  under  section  b\Z^,  before  suit  hrought.~\ 

And  it  is  further  adjudged  that  the  defendants  recover  of  the  plaintiffs 

their  costs  in   this  behalf  expended,  taxed  at  dollars.     Plaintiff's 

costs  taxed  at dollars. 

[iV  offer  unler  section'bW^  or  section  5141,  say  ;] 

And  it  is  further  adjudged  by  the  court  that  the  plaintiff  recover  of  the 

defendants  his  costs  in  this  behalf  expended,  to  the day  of ,  a.  d. 

18 — .  taxed  at dollars.     Defendants  costs  taxed  at dollars.    And 

that  the  defendants  recover  of  the  plaintiff  their  costs  incurred  herein, 

since  the  day  of  ,  a.  d.  18 — ,  taxed  at dollars.     Plaintiff's 

costs  taxed  at dollars. 

If  the  offer  be  not  as  great  as  the  amount  recovered,  the  plaintiff  will 
recover  judgment  for  hi.s  costs  in  full.     See  section  5143. 

Judgments  by  Confession. 

[Form  367.    §5321.5322.] 

John  Doe.  Plaintiff  ] 

No. — .]  «?r  I  Confession  of  Judgment  in  Open  Court, 

John  Smith,  John  Jones,  and  J      $ . 

Hugh  Evans,  Defendant.s.     j 

This  day  personally  appeared  in  open  court  John  Smith.  John  Jones, 
and  Hugh  Evans,  and  acknowledged  that  they  did  owe  John  Doe  [said 
Smith,  as  maker,  and  said  Jones  as  first  and  said  Evans  as  second  in- 
dorsers]  upon  a  promissory  note  \_Here  ifescribe  »'/.]  [Or,  if  the  debt  conr 
fessed'is  stated  in  a  writing  filed  at  the  time  and  Sinned  by  the  parties,  say  :  As 
stated  in  the  writing  61ed  as  a  pleading  herein],  the  sum  of dollars, 
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and  confess  judgment  upon  the  sanae,  and  waive  all  right  of  error,  and 
right  of  appeal  herein. 

It  is,  therefore,  adjudged  by  the  court  that  the  said  John  Doe  recover, 
etc.      [^The  ordinary  judgment  for  the  amount  confessed,  with  cosis.^ 

Warrant  of  Attorney. 

[Form  358.] 

I  do  hereby  authorize  and  empower  Joseph  Chitty,  or  any  other  attor- 
ney at  law  in  the  State  of  Ohio,  to  appear  in  any  court  of  record  in  said 
state  having  jurisdiction  of  the  subject-matter,  at  any  regular,  special,  or 
adjourned  term  of  said  court,  and  waive  the  issuing  and  service  of  pro- 
cess, and  confess  a  judgment  against  me,  and  in  favor  of  John  Doe  \^or,  any 

legal  holder  of  the  above  promissory  note],  for  the  sum  of doUarSj 

and  costs,  and  thereupon  to  release  all  error  and  right  of  appeal. 

IDate.l  JoHX  Smith. 

If  the  warrant  of  attorney  is  to  confess  upon  a  promissory  note,  the 
petition  to  be  filed  upon  the  cause  of  actiou  can  be  drawn  from  Form  1. 
It  must  be  verified,  and  filed,  with  the  warrant  of  attorney  or  a  copy 
of  such  warrant. 

[Form  359.] 
Common  Pleas  Court  of County,  Ohio. 

John  Doe,  PlaintiflF,       | 
No.  — .]      vs.  >  Answer. 

John  Smith,  Defendant.  ] 

This  day  the  said  John  Smith,  by  his  attorney,  Joseph  Chitty,  under 
and  by  virtue  of  a  warrant  of  attorney  now  here  produced  by  him,  and 
filed,  comes  and  waives  the  issuing  and  service  of  process  herein,  and 
enters  the  appearance  of  the  said  John  Smith  ;  and  for  answer  says  that 
he  can  not  deny  the  action  of  the  plaintiflF,  nor  but  that  he,  the  said  de- 
fendant, does  owe  and  is  indebted  to  the  plaintiff  as  stated  in  the  petition ; 
and  confesses  judgment  therefor,  and  for  costs;  and  all  errors  and  right 
of  appeal  are  hereby  released. 

Joseph  Chitty,  Attorney  for  John  Smith. 

[Form  360.    §  5324.] 
John  Doe  ] 

No.  — .]  vs.  }■  Judgment  on  Warrant  of  Attorney,  $ . 

John  Smith.  J 
This  day  this  cause  came  on  to  be  heard  upon  the  petition  and  answer 
of  the  said  John  Smith,  by  his  attorney,  Joseph  Chitty,  who,  having  pro- 
duced to  the  court  the  warrant  of  attorney  to  confe.ss  judgment,  executed 
by  said  John  Smith,  and  which  [or,  a  copy  of  which]  is  filed  in  this  cause, 
authorizing  him  to  confess  judgment  in  favor  of  said  John  Doe  against 
aaid  John  Smith,  for dollars  and  costs,  and  judgment  for  which  is 
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accordingly  confetised.     It  is  therefore  ordered  and  acy  udged  by  the  court 
that  5:ai<l  John  Doe  recover  against  the  said  John  Smith  the  said  sura  of 

dollars,  and  his  costs  in  this  behalf  expended,  txxed  at dollars. 

And  all  error  and  right  of  appeal  is  hereby  released  by  said  defendant. 

ATo/*.— The  promissory  not©  upon  which  judgment  is  tnken  ought  also  to  be 
filed.  H«  in  other  cmscs.  Sometimes  tho  court  allows  a  copy  to  be  filed  and  the 
ori'^inHl  withdrawn. 

Jl'DOMENT  WHEN  ANSWER   ADMITS   PaRT  OF  THE   ClAIM   TO  BE  DuE 

AND  Contests  the  Residue. 

[Form  361.    §  .'i;j20.] 

XT         *^  "  [  Juilcment  for  S ,  and  Continuance  as  to  Part  of 

.No.  — .J  V*.  r      ri 

John  Sniiih  et  als  j      '^  '*'™ 

In  this  case,  it  appearing  trom  the  defendant's  answer  that  he  admits 
-  —  dollars  of  the  plaintiff's  said  cause  of  action  to  be  due,  it  is  there- 
fore ?»djudged  by  the  court,  on  motion  of  the  plainlifF,  that  the  plaintiff 

recover  of  the  said  defendant,  .John  Smith,  the  sum  of dollars;  and 

as  to  the  residue  of  said  plaintiff's  said  cause  of  action  which  is  denied 
by  said  defendant  in  his  answer,  this  cause  stand  for  trial. 

If^oif.—W'hut  is  net  denied  by  the  answer  is  admitted.    §  5081. 

Judgments  of  Dis>nssAL  by  the  Party. 
[Form  362.    §  wu.] 

Jonn     oe  i  juj„mpnt    of    Dismissal    without    Prejudice,    by 

No- -•]"?•        ^     ,     \      Plaintiff.  ''  ^ 

John  Smith  et  als.  J 

And  now  come.s  the  plaintiff,  and  before  the  final  submission  of  this 
cause  to  the  jury  [^or,  to  the  court,  if  the  trial  is  to  the  court]  dismisses 
this  action  at  his  costs,  and  without  prejudice  to  the  bringing  of  another 
action.     [No  record.     See  section  53."i7  ] 

It  is  therefore  considered  and  adjudged  by  the  court  that  the  defend- 
ants recover  of  tho  plaintiff*  their  costs  in  this  behalf  incurred  and  ex- 
pended, taxed  at dollars. 

Plaintiff's  costs  taxed  at dollars. 


[Form  363.    §  5314.] 
John  Doe  | 

No  — . )  r*.  [•  Judgment  of  Dismissal  by  Court 

.John  Smith  et  als.  ) 

In  this  case,  the  plaintiff  having  di8ob»>yed  the  order  of  the  court  here- 
tofore made  herein,  requiring  him  to  [here  state  (he  substance  of  such  order] : 
it  is  therefore  ordered  that  this  cause  be  and  the  same  is  hereby  dismissed, 
without  prejudice,*at  the  costs  of  the  plaintiff. 
\_Uert  enter  judgment  /or  costs  as  in  Furm  362.] 
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Security  for  Costs — Motion. 

[Form  364.    §  5340.] 

Common  Pleas  Court  of County,  Ohio. 

John  Doe,  PlaintiflF,  ] 

No.  — .]  vs.  >  Motion  for  Security  for  Costs,  etc. 

John   Smith  et  als.,  Defendants.  J 

And  now  come  the  defendants  and  move  the  court  to  require  the 
plaintiff  to  give  security  for  costs,  as  required  by  law,  he  being  a  non-resi 
dent  of  said  county  \_or,  he  having  become  a  non-resident  of  said  county 
since  the  commencement  of  this  action];  and  in  default  of  his  doing  so 
within  a  reasonable  time  to  be  fixed  by  the  court,  that  this  cause  be  dis- 
missed. Joseph  Chitty,  Attorney  for  Defendants. 

Note. — The  court  usually  orders  the  plaintiff,  in  such  cases,  or  a  next  friend, 
if  insolvent  (section  4999),  to  give  security  for  costs  within  a  specified  time,  with- 
out making  the  failure  to  do  so  a  dismissal  of  the  action,  but  after  the  expiration 
of  such  time,  may  give  further  time,  jr  dismiss  the  cause  for  such  failure. 

[Form  365.    §  5341.] 

XT  T  Dismissal  of  Action  for  Failure  to  Give  Security  for 

No.  — .]  vs.  I     p  ^ 

John  Smith  et  als.  j      ^^^''^• 

In  this  cause,  the  plaintiff,  by  a  former  order  of  this  court,  having  been 
ordered  to  give  security  for  costs,  as  required  by  law,  of  which  order  the 
court  finds  he  has  had  due  notice;  and  he  having  failed,  and  still  failing 
to  comply  with  such  order,  it  is  hereby  ordered  that  *  this  cause  be  and 
the  same  is  hereby  dismissed  at  the  costs  of  the  plaintiff,  without  preju- 
dice. 

\_Enter  judgment  for  costs. ~\ 

\_0r,  after  the  *,  add  instead  of  what  follows  •]    Unless  said  plaintiff  give 

security  for  costs  herein  as  required  by  law,  on  or  before  the day  of 

,  18 — ,  this  cause  stand  dismissed,  without  prejudice,  at  plaintifTs 

costs. 

Proceedings  and  Judgment  against  Surety  for  Costs — Notice 
TO  Surety  for  Costs. 

[Form  366.    §  5344] 
The  State  of  Ohio,  County,  ss. 

To  A .  B :  Court  of  Common  Pleas. 

You  are  hereby  notified  that,  on  the day  of ,  a.  d.,  18 — ,  in  the 

action  of  John  Doe  against  John  Smith  et  als.,  pending  in  said  court, 

judgment  was  rendered  against  said  John  Doe  for dollars  costs  [na 

part  of  which  has  been  paid],  you  being  surety  for  said   John   Doe,  the 

plaintiff,  for  the  same;  and  that  you  appear  on  the day  of ,  a.  d. 

18 —  \jen  days  notice  must  be  givenl,  and  show  cause,  if  any  you  have,  why 
judgment  should  not  be  rendered  against  you  for  the  same. 
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Witness  my  hand  and  the  seal  of  said  Ck>urt  of  Common  Pleas,  thic 

day  of ,  A.  D.  18 — . 

[seal.]  ,  Clerk. 

This  notice  should  be  issued  upon  precipe  filed  by  the  defendant's 
attorney,  or  by  some  person  having  a  right  to  such  costs. 

Judgment  for  Costs. 

[Form  367.    g5344] 
John  Doe  ] 

No.  — .]  vs.  >  Judgment  against  A.  B.,  Security  for  Costs.     $ . 

John  Smith  et  als.  ) 

This  day  it  being  shown  to  the  satisfaction  of  the  court  that  A.  B.  is 
surety  for  said  John  Doe  for  the  costs  of  this  action,  which,  by  judgment 

rendered  herein  against  said  John  Doe,  amount  to  the  sum  of dollars ; 

and  that  said  A.  B.  has  been  notified  according  to  law  of  the  application 
herein  for  judgment  against  him  for  said  sum,  as  such  surety  for  costs;  it 
is  therefore  adjudged  by  the  court  that  said  John  Smith,  John  Jones,  and 

Hugh  Evans  recover  against  the  said  A.  B.  the  said  sum  of dollars, 

together  with  their  costs  in  this  behalf  expended,  taxed  at dollars. 

Judgment  for  Plaintiff  on  the  Merits. 

[Form  368.    §  5348] 
John    Doe  | 

Jo'hirsmith.  John  Jones,  and  Hugh     -Judgment  for  Plaintiff.     I . 

Evans.  J 

This  day  this  cause  came  on  to  be  heard  [upon  the  motion  of  the  de- 
fendants heretofore  tiled  herein  for  a  new  trial,  which  motion  is  overruled 
by  the  court,  to  which  the  defendants  except]  upon  the  verdict  of  the 
jury  herein,  whereupon  it  is  adjudged  by  the  court  *  that  the  said  plaint- 
iff, John  Doe,  recover  of  the  said  defendants  [John  Smith,  as  maker,  and 
the  said  John  Jones,  as  first,  and  the  said  Hugh  Evans,  as  second,  in- 
dorsers  of  the  promissory  note  mentioned  in  the  petition   herein]  the 

sum  of dollars,  together  with  his  costs  in  this  behalf  incurred  and 

expended,  taxed  at dollars. 

Defendants'  costs  taxed  at dollars. 

[To  which  the  defendants  except,*  and  thereupon  the  defendants  pre- 
!>en(i*d  to  the  court  their  bill  of  e.xceptions,  and  asked  that  the  same  be 
uilowed  and  signed  by  the  court,  and  filed  as  part  of  the  record  herein, 
hut  not  spread  upon  the  journal,  all  of  which  is  acconiingly  done.  Bill 
of  exception.^  filed.]  [Or,  if  the  defendant  elects,  alter  the  *  add:  and,  with 
the  consent  of  the  defendants,  thirty  days  after  the  clo$e  of  the  present 
term  is  allowed  for  the  taking  of  their  bill  of  exceptions  herein,  accord- 
ing to  the  statute  in  such  case  made  and  provided. 

Note, — In  suits  brou<;bt  before  the  commencorocnt  of  the  term,  interest  is 
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reckoned  to  the  first  day  of  the  term,  from  which  time  the  judgment  draws  in- 
terest. In  actions  Ijrought  during  the  term,  and  by  confession,  iiidgraents  draw 
interest  from  the  day  of  their  rendition. 

Judgment  for  Defendant  upon  the  Merits. 

[Form  369.    §  5348.] 

John    Doe  ] 

jj,^   1  vs  ' 

T  u     u     -iu    T  u      T  1  ij     V    r  Judament  for  Defendants. 

Jv)hn  Smith,  John  .Jones,  and  Hugh  ° 


Evans. 

\_Follow  preceding  form  to  the  first  *,  and  continue-:^  that  the  said  defend- 
ants go  hence  without  day,  and  recover  of  the  plaintiff  their  respective 
costs  in  this  behalf  expended,  taxed  at dollars. 

For  Exceptions  and  Bill  of  Exceptions,  see  preceding  form. 

Judgment  when  Jury  is  Waived,  and  the  Trial  is  by  the 

Court. 

[Form  370.    §  520.4.] 
John  Doe  ] 

^^.  ~c-'  -fi     1  I  ^*T  A   u     ,    ^  'Judgment  for  Plaintiff.     $ 

.  ohn  Smith,  John  Jones,  and   Hugh  I  ° 

Evans.  J 

This  day  this  cause  came  on  to  be  tried,  and  [the  parties  in  open  court 
having  waived  a  trial  by  jury;  or,  by  consent  of  the  plaintiff,  the  defend- 
ants having  failed  to  appear  at  the  trial,  etc  ]  was  submitted  to  the  court 
for  trial  and  judgment;  and  the  court  having  heard  the  evidence  [ad- 
duced by  tJie  parties  respectively,  and  the  arguments  of  their  counsel], 
and  being  fully  advised  in  the  premises,  doth  find  that  there  is  due  to  the 
plaiiitiflF  from  the  defendants  [John  Smith,  as  maker,  and  John  Jones,  as 
first,  and  Hugh  Evans,  as  second  indorsers  of  said  promissory  note  men- 
tioned in  the  petition]  the  sum  of dollars. 

Wherefore  it  is  adjudged  by  the  court  that  the  said  plaintiff  recover  of 

the  said  defendants  [accordingly]  the  said  sum  of  dollars,  together 

with  his  costs  in  this  behalf  expended,  taxed  at dollars. 

Defendants'  costs  taxed  at dollars. 

Note. — If  there  is  a  motion  for  a  new  trial,  and  a  bill  of  exception.?,  Form  :1<;8 
will  indicate  how  the  same  are  to  be  mentioned  in  the  entry. 

The  al)ove  form  and  Form  3t>9  will  show  how  judgment  for  tlie  defendant 
may  be  drawn. 

The  costs  part  of  a  judgment  to  be  rendered  is  governed  by  the  sections  of 
the  Code  before  given. 
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CHAPTER  XXXVI. 

NEW  TRIAL  AFTER  JUDGMENT  TERM. 

How  and  when  application  to  be  made.  Sec.  5309.  When  the  grounds 
for  a  new  trial  couUl  not,  with  reasonable  diligence,  have  deen  discov- 
ered before,  but  are  discovered  after,  the  term  at  which  the  verdict, 
report,  or  decision  was  rendered  or  made,  the  application  may  be  made 
by  petition,  filed  as  in  other  cases,  not  later  than  the  second  term  after 
the  discovery;  whereupon  a  summons  shall  issue,  and  be  returnable 
and  ser^'ed,  or  publication  made,  as  prescribed  in  section  5050 ;  the 
facts  stated  in  the  petition  shall  be  considered  as  denied  without  amicer; 
if  the  service  be  complete  in  vacation,  the  case  shall  be  heard  and 
summarily  decided  at  the  ensuing  term,  and  if  in  term,  it  shall  be 
heard  and  decided  after  the  expiration  of  twenty  days  from  such  serv- 
ice; and  the  case  shall  be  placed  on  the  trial  docket,  and  the  witnesses 
shall  be  examined  in  open  court,  or  their  dejwsitions  taken,  as  in  other 
cases;  but  no  such  petition  shall  be  filed  more  than  oiie  year  after  the 
final  judgment  was  rendered. 

(a)  For  grounds  for  such  new  trial,  see  sections  5305,  5354. 

When  the  court  retains  jurisdiction  over  a  motion  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence,  the  hearing  of  the  motion 
is  not  limited  to  evidence  discovered  during  the  term  at  which  the  mo- 
tion was  made,  but  may  include  evidence  subsequently  discovered,  and 
which,  in  the  absence  of  such  motion,  could  only  be  brought  before 
the  court  by  petition  in  accordance  with  the  Civil  Code,  section  5309. 
Moore  v.  Coate;<,  35  O.  S.  177. 

Wlien  court  may  vacate  or  modify  judgment  or  order  after  tenn.  Sec. 
5354.  iSup.,  p.  349.)  The  Common  Pleas  Court,  or  the  Circuit  Court, 
may  vacate  or  mixlify  its  own  judgment  or  order,  after  the  term  at 
which  the  same  was  made — 

1.  By  granting  a  new  trial  for  the  cause  within  the  time  and  in  the 
manner  provided  in  section  5309. 

2.  By  a  new  trial  granted  in  proceedings  against  defendants,  con 
structively  summoned,  as  provided  in  section  504^. 

3.  F^r  mistake,  neglect,  or  omission  of  the  clerk,  or  irregularity  in 
obtaining  a  judgment  or  order. 
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4.  For  fraud  phacticed  by  the  successful  party  in  obtaining  a  judg- 
ment or  order. 

5.  For  erroneous  proceedings  against  an  infant,  or  person  of  unsound 
mind,  when  the  condition  of  such  defendant  does  not  appear  in  the 
record,  uor  the  error  in  the  proceedings. 

6.  For  the  death  of  one  of  the  parties  before  the  judgment  in  the 
action. 

7.  For  unavoidable  casualty  or  misfortune,  preventing  the  party 
from  prosecuting  or  defending. 

8.  For  errors  in  a  judgment,  shown  by  an  infant  within  twelve 
months  after  arriving  at  full  age,  as  prescribed  in  section  5330.  (See 
83  V.  74.) 

9.  For  taking  judgments  upon  warrants  of  attorney  for  more  than 
was  due  the  plaintiff,  when  the  defendant  was  not  summoned,  or 
otherwise  legally  notified  of  the  time  and  place  of  taking  such  judg- 
ment. 

10.  When  such  judgment  or  order  was  obtained,  in  whole  or  in  a 
material  part,  by  false  testimony  on  the  part  of  the  successful  party, 
or  any  witness  in  his  behalf,  which  ordinary  prudence  could  not  have 
anticipated  or  guarded  against,  and  the  guilty  party  has  been  con- 
victed. 

(a)  After  the  existence  of  one  or  more  of  the  causes  enumerated  in 
the  section  has  been  found,  an  issue  or  issues  as  to  the  validity  of  the 
alleged  defense  should  be  made  up  by  the  proper  pleadings  as  in  other 
cases.  WaUon  v.  Paine,  25  O.-S.  340.  (Such  issues  are  to  be  tried 
by  the  court  or  by  jury,  according  to  whether  they  make  a  case  for  the 
right  to  a  jury  trial  or  not.) 

When  the  alleged  defense  is  thus  adjudged  to  be  valid,  and  not  be- 
fore, the  court  is  authorized  to  make  a  final  order  of  vacation  or  mod- 
ification of  the  original  judgment.     lb. 

The  power  conferred  upon  courts  by  this  section  to  vacate  or  modify 
their  own  judgment  or  orders,  at  a  time  after  which  they  were  ren- 
dered, for  fraud  practiced  by  the  successful  party,  does  not  abridge 
the  right  to  maintain  an  original  action  impeaching  a  judgment  or  de- 
cree for  fraud.      Coates  v.  Chillicotlie  Branch  Bank,  23  O.  S.  415. 

Where,  in  a  proceeding  under  this  section,  it  appears,  under  the 
ninth  clause,  that  the  judgment  was  taken  for  more  than  was  due,  and 
the  plaintiff  remitted  the  excess  by  leave  of  the  court,  the  proceeding 
could  properly  be  dismissed  without  vacating  the  judgment.  Doty  v. 
Knox  Co.  Bank,  16  O.  S.  133. 

A  judgment  rendered  against  a  party  after  his  death  may  be  va- 
cated, under  this  section,  upon  motion  by  his  administrator..      Welton 
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V.   Williams,  28  O.  S.  472.     (But  if  a  case  has  been   tried  and  sub 
mitted  to  the  court  during  the  lives  of  the  parties,  and  one  die  before 
judgment   is  rendered,  such  judgment,  when  rendered,  may  be  en- 
tered nunc  pro  tunc  as  of  the  trial  term.) 

The  pmvisions  of  this  section,  as  extended  by  section  5365  to  pro- 
bate courts,  do  not  confer  power  upon  a  probate  court,  in  pmceedinga 
instituted  under  section  5358,  to  vacate  or  modify  its  own  orders  pre- 
viously made  in  the  settlement  of  the  accounts  of  executors  ami  ad- 
ministrators.    Johnson  v.  Johnson,  26  O.  S.  357. 

When  the  judgment  sought  to  be  vacated  is  taken  jointly  against 
<ill  the  defendants,  and  the  defense  set  forth  in  the  petition  to  vacate 
is  joint,  going  to  the  whole  cause  of  action,  the  judgment,  if  erroneous 
as  to  some  of  the  defendants,  is  erroneous  as  to  all,  and,  if  Uie  defense 
is  established,  should  be  vacated  as  to  all.  A  clerical  error  in  the  entry 
of  a  judgment  may  be  corrected,  on  motion,  at  a  subsequent  term. 
State  V.  Beam,  3  O.  S.  508. 

A  judgment  may  be  set  aside,  on  m(dion  at  a  term  subsequent  u>  the 
judgment,  for  irregularity  or  improper  conduct  in  procuring  it  to  be 
entered.  And  in  a  proceeding  (»f  this  kind,  the  court  exercises  an 
equitable  jurisfliction,  and  should  not  vacate  a  judgment  or  ordei 
against  the  right  and  justice  of  the  case.  Huntington  v.  Finch,  3  O. 
S.  445. 

A  judgment  irregularly  or  improperly  entered  might  be  set  aside 
SL.i  i\  subsequent  term,  on  motion.  Hunt  v.  Yeatman,^  O.  15;  Fowble 
V.  Rayberg,  4  O.  45,  64 ;   Reynolds  v.  Stanberry,  20  O.  344. 

The  time  for  |)erforniing  a  decree  in  chancery  could  be  enlarged  at 
a  subsequent  term.     Baird  v.  Shepherd,  2  O.  261. 

An  iiUerloeutory  decree  could  be  modified,  altered,  or  set  aside,  on 
motion,  at  any  time  before  fituU  decree.  Kelly  v.  Stanberry,  13  O.  408. 
(Untler  the  Code,  interlocutory  orders  ars  subject  to  the  same  rule.) 

When,  after  verdict  against  him,  a  defendant  filed  a  motion  for  a 
new  trial,  and  afterward  died,  and  the  motion  was  continued  to  the 
next  term  for  hearing,  the  court  could,  if  the  motion  was  overruled, 
enter  a  judgment  nunc  pro  tunc  upon  the  verdict  as  of  the  term  in 
which  it  was  f  )und.      Dial  v.  Hotter,  6  O.  S.  228. 

An  order  nunc  pro  tunc  could  not  be  entered  at  a  subsequent  term, 
unless  an  order  was  actually  made  at  a  preceding  term,  and  omitted  to 
be  entered.  liodkin  v  Pickuuny  Co.,  1  O.  375;  Green  v.  Dodge,  3  O. 
486;  LiuUow  v.  Joknmn,  3  O.  553;   Torhd  v.  Coffin,  6  O.  33. 

An  onlcr  made  after  the  sale,  directing  an  administrator  to  sell  real 
estate,  could  not  be  set  up  to  sustain  such  sale.  Ludlow  v.  Park,  4  O. 
5;  Ludlow  v.  Johnwn,  3  O.  533. 
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The  omission  to  enter  upjn  the  journal  notice  of  an  appeal  could  not 
be  cured  by  a  nunc  pro  tunc  order  at  a  subsequent  term,  although  when  it 
was  given,  notice  of  the  appeal  had  been  entered  by  the  court  upon 
its  docket.  Moore  v.  Brown,  10  O.  198.  (The  docket  or  minutes  kept 
by  the  judge  are  not  part  of  the  records  of  the  court,  and  are  merely 
hearsay,  and  incompetent  to  prove  what  can  only  be  proved  by  the 
record.) 

(Moore  v.  Brown  was  held,  in  Hubble  v.  Benick,  1  O.  S.  174,  to  be 
too  rigid  a  rule  to  be  applicable  to  laws  remedial  in  their  nature. 
There  the  statute  required  the  court  to  ascertain  and  fix  the  penalty 
of  the  appeal  bond,  which  it  was  held  it  was  the  duty  of  the  court  to 
do  without  the  motion  of  either  party  to  the  cause  ;  and  the  court 
having  omitted  to  do  so,  and  the  party  gave  proper  notice  of  appeal, 
and  executed  an  appeal  bond,  it  was  held  that  he  had  done  all  that 
could  be  required  of  him,  and  that  the  appeal  was  perfected.  If  the 
appeal  bond  was  insufficient  in  form  or  amount,  the  appellate  court, 
under  the  statute,  could  order  another  to  be  given.) 

Where  an  order  nunc  pro  tune  was  entered  at  the  July  term,  to  take 
effect  at  the  April  term  preceding,  an  appeal  bond  filed  within  thirty 
days  after  the  July  term  was  not  in  time.     Landon  v.  Reid,  10  O.  202. 

A  judgment  under  section  5354  is  not  appealable.  It  can  only  be 
reviewed  on  petition  in  error.     Taylor  v.  Fitch,  12  0.  S.  169. 

(In  an  action  by  a  plaintiff  against  three  defendants,  and  verdict  and 
judgment  for  defendants,  a  petition  stating  the  issue  in  the  action,  and 
alleging  that  the  defendants  entered  into  a  conspiracy  to  and  did  testify 
falsely,  thereby  obtained  the  judgment,  which  was  not  discovered  until 
after  the  term,  is  sufficient  under  clause  4  of  section  5354.  It  is  not 
governed  by  clause  10  of  the  section.  Baldwin  v.  Sheets,  39  O.  S.  624. 
And  see  note  to  section  5097.) 

When  judgment  rendered  on  service  by  publication  may  be  opened.  Sec. 
5355.  A  party  agiiust  whom  a  judgment  or  order  lias  been  rendered 
without  other  service  than  by  publication  in  a  newspaper,  may,  at  any 
time  within  five  years  after  the  date  of  the  judgment  or  order,  have  the 
same  opened,  and  be  let  in  to  defend;  but  before  the  judgment  or  order 
can  be  opened,  the  applicant  shall  give  notice  to  the  adverse  party  of 
his  intention  to  make  the  application,  and  shall  file  a  full  answer  to  the 
petition,  pay  all  costs,  if  the  court  require  them  to  be  paid,  and  make 
it  appear,  to  the  satisfaction  of  the  court,  that  during  the  pendency  of 
the  action  he  had  no  actual  notice  thereof  in  time  to  appear  in  court 
and  make  his  defense  ;  and  each  party  may  present  affidavits. 
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VaU — Service  by  publication  can  only  be  made  in  the  cases  prescribed  by 
statute.  This  section  can  not  apply  to  a  case  of  service  of  a  copy  of  the  petition 
and  summons  on  thn  defendant  out  of  the  state,  as  that  gives  him  actual  notice 
of  the  pendency  of  the  action  in  time  to  appearand  defend.  If  he  has  had  such 
notice  bo  can  not  open  the  judgment.  This  was  the  esjiential  fact  tried  on  affi- 
davits in  Core  v.  W.  Va.  Oil  4f^  Oil  Land  Co.,  40  O.  S.  636,  though  not  mentioned 
in  the  report,  as  the  finding  of  the  Common  Pleas  upon  the  evidence  was  not 
passed  upon. 

(o)  The  notice  required  to  be  given  to  the  adverse  party  must  be 
given  to  such  party  to  the  case  as  may  be  interested  in  maintaining  the 
judgment     Fitzgerald  v.  Cross,  30  O.  S.  444. 

Boiia  fide  purchaser  unaffected  by  proceedings.  Sec.  5356.  The  title  to 
any  proj)erty  which  is  the  subject  (»f  the  judgment  or  order  sought  to 
be  opened,  and  which,  by  or  in  consequence  of  the  judgment  or  order, 
has  paijsed  to  a  purchaser  in  good  faith,  shall  not  be  affected  by  any 
proceedings  under  the/jtw  preceding  sections  ;  nor  shall  the  title  to  any 
pro|»erty  sold  before  judgment  under  an  attachment  be  affected  by  said 
sections. 

Note. — The  pluiniiff,  or  party  adverse  in  interest  to  the  person  so  served 
by  publication  in  a  newspaper  only,  can  not  be  a  purchaser  in  good  faith 
within  the  meaning  of  this  section,  and  title  to  the  thing  so  purchased,  in  his 
bands,  would  be  iiffected  by  opening  up  the  judgment ;  and  necessarily  the  titlw 
of  a  purchaser  from  bim,  its  such  purchaser  would  l>e  chargeable  with  notice  of 
the  character  of  fuch  title.  Fa<'ts  sufficient  to  put  a  parly  on  inquiry  are  notice 
to  him,  and  notice  is  knowledge.  See  Curwen's  note  to  Reeder  v.  Barr,  4  0. 159. 
"  When  a  defect  in  the  title  is  brought  to  the  knowledge  of  a  purchaser  no 
inconvenience  will  excuse  him  from  the  utmost  scrutiny." 

(o)  The  title  of  a  purchaser  at  a  judicial  sale,  as  a  general  rule,  can 
not  be  impeached,  in  equity,  for  errors  or  irregularities  in  the  proceed- 
ings; but  whfire  a  tract  of  land  not  in  fact  sold,  and  for  which  no  con- 
sideration was  paid  or  intended  to  be  paid  by  the  purchaser,  is,  by 
midake,  included  in  the  report  of  sales,  such  mistake  may  be  corrected 
in  equity  as  against  the  purchaser  or  his  heirs  even  after  confirmation 
and  deed  in  pursuance  thereof.  And  pan)l  evidence  may  be  admitted 
to  prove  such  mistake.     Stites  v.  \Vu;dner,  35  O.  8.  555. 

Mode  of  proceeding  in  certain  cases  under  sedion  5354,  dauae  3.     Sec 
5357.  The  procetnlings  to  correct  mistakes  or  «)mi.'«."'i')n8  of  the  clerk,  C 
irregularity  in   obtaining  a  judgment  or  order,  shall  be  by  motioti, 
upon  reasonable  notice  to  the  adverse  party,  or  his  attorney  in  the 
action  ;  but  the  motion  to  vacate  a  judgment  because  of  its  rendition 
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before  the  action  regularly  stood  for  trial,  can  be  made  only  in  the  first  three 
days  of  the  siicceeding  term. 

(a)  Proceedings  to  modify  a  judgment  prosecuted  under  this  section, 
to  correct  an  irregularity  in  obtaining  a  judgment  or  order,  must  be 
commenced  within  three  years  after  the  judgment  was  rendered  or  order 
was  made.     Corry  v.  Campbell,  34  O.  S.  204. 

To  render  judgment  by  default,  before  the  expiration  of  the  day 
named  in  the  summons  for  answer,  is  not  merely  an  irregularity,  to  be 
co.rected  by  motion  in  the  court  of  original  jurisdiction,  but  an  error 
for  which  the  judgment  may  be  i;eversed.  WiUiamson  v.  Nicklin,  34 
O.  S.  123. 

The  taking  of  a  judgment  upon  a  warrant  of  attorney,  without  filing 
the  original  warrant  or  a  copy  thereof,  is  an  irregularity,  for  which  the 
judgment  may  be  set  aside  upon  motion,  at  the  same  or  a  subsequent 
term,  the  motion  having  been  filed  at  the  first  term  and  regularly  con- 
tinued.    Knox  Co.  Bank  v.  Doty,  9  O.  S.  506. 

The  Common  Pleas  Court  can  not  vacate  a  final  judgment  at  a  sub- 
sequent term,  on  the  motion  of  one  of  the  parties,  without  notice  to 
the  other  i)arty  or  his  attorney.     Hettrick  v.  Wilson,  12  O.  S.  136. 

Mode  of  proceeding  in  other  cases — Clauses,  4,  5,  6,  7,  8,  9,  10,  Sec. 
5358.  The  proceedings  to  vacate  the  judgment  or  order  on  the  grounds 
mentioned  in  subdivisions  four,  five,  six,  seveu,  eight,  nine,  and  ten, 
of  section  5354,  shall  be  by  petition,  verified  by  afllidavit,  setting  forth 
the  judgment  or  order,  the  grounds  to  vacate  or  modify  it,  and,  if  the 
party  applying  was  defendant,  the  defense  to  the  actiou  ;  and  on  such 
petition  a  summons  shall  issue  and  be  served  as  in  the  commencement 
of  an  action. 

(a)  A  party  by  making  application  under  this  section  or  5359  vol- 
untarily submits  himself  to  the  jurisdiction  of  the  court,  and  is  bound 
by  any  judgment  or  order  which  may  be  afterward  rendered  in  the 
action.      Watson  v.  Paine,  25  O.  S.  340. 

Chounds  to  vacate  to  be  first  tried.  Sec  5359.  The  court  must  first 
try  and  decide  upon  the  grounds  to  vacate  or  modify  a  judgment  or  or- 
der, hejore  trying  or  deciding  upon  the  validity  of  the  defense  or  cause 
of  action. 

What  must  precede  vacation  of  judgment.  Sec.  5360.  A  judgment 
shall  not  be  vacated  on  motion  or  petition  until  it  is  adjudged  that 
there  is  a  valid  defense  to  the  action  in  which  the  judgment  was  ren- 
dered; or,  if  the  plaintiff  seeks  its  vacation,  that  there  is  a  valid  cause 
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of  action;  and  when  a  judgment  is  modified,  all  liens  and  securities 
obtained  under  it  shall  be  preserved  tu  the  modified  judgment. 

(rt)  It  was  not  intended,  by  this  and  section  5361,  to  deprive  the 
parties  of  their  right  to  a  jury  trial,  and  it  is  error,  after  finding  the 
grounds  to  vacate  or  modify  exist,  to  proceed,  without  a  jury,  where 
the  right  is  not  waived,  to  try  and  adjudge  the  validity  of  the  alleged 
defense.  Frazier  v.  mUiams,  24  O.  S.  625  ;  WaUson  v.  Paine,  25  O. 
8.  340 ;  Second  Natiotud  Bank  v.  Slemmotis,  34  O.  S.  143,  150. 

(Where  it  is  found  that  there  is  good  ground  to  vacate  such  judg- 
ment or  final  order,  judgment  of  vacation  is  suspended  until  the  question 
whether  there  is  a  valid  defense,  or  cause  of  action,  can  be  tried  by  a 
jury,  or  if  the  case  is  not  one  for  a  jury,  by  the  court  as  other  issues 
of  fact  are  tried  and  determined.  When  the  alleged  defense  has 
thus  been  adjudged  to  be  valid,  and  not  belore  the  court  is  authorized 
to  make  a  final  order  of  vacation  or  modification  of  the  original  judg- 
ment.) 

A  finding  on  the  merits,  on  the  final  trial,  in  favor  of  the  party 
against  whom  the  irregularity  was  committed,  is  a  sufficient  compliance 
with  section  5360.     Brundage  v.  Briggs,  25  O.  S.  652. 

Costs.  The  proceedings  to  vacate  or  modify  a  judgment  or  final  or- 
der after  the  term  are  equitable  in  their  nature,  and  the  court  may 
make  such  determination^  of  the  question  of  cOsts  incurred  thereb)-  as 
will  be  equitable.     Bank  v.  Slemmons,  34  O.  S.  150. 

When  enforcement  of  judgment  may  be  enjoined.  Sec.  5361.  The  party 
seeking  to  vacate  or  modify  a  judgment  or  order  may  obtain  an  injunc- 
tion suspending  proceedings  on  the  whole  or  a  part  thereof,  which  in- 
junction may  be  granted  by  the  court,  or  any  judge  thereof,  when  it  is 
rendered  probable,  by  affidavit,  or  by  exhibition  of  the  record,  that  the 
party  is  entitled  to  have  such  judgment  or  order  vacated  or  modified. 

Suspension  of  execution  when  judgment  rendered  prematurely.  Sec. 
5362.  If  the  judgment  was  rendered  before  the  action  stood  for  trial, 
the  suspension  may  be  granted  as  provided  in  the  preceding  section, 
although  no  valid  defense  to  the  action  be  shown;  and  the  court  shall 
make  such  orders  concerning  the  executions  to  be  issued  on  the 
judgment  as  shall  give  to  the  defendant  the  same  rights  of  delay  he 
would  have  had  if  the  judgment  had  been  rendered  at  the  proper 
time. 

Bdief  after  judgment — lAmitations  as  to  time.  Sec.  5363  (83  v.  74). 
Proceed iggs  to  vacate  or  modify  a  judgment  or  order,  for  causes  men- 
tioned in  subdivisions  four,  five,  and  «ew/i,  of  section  5354,  must  be 
commenced   within   two  ^ears  after  the  judgment  was  rendered,  or 
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order  made ;  proceedings  for  the  causes  meutioned  in  subdivisions 
three  and  six  of  the  same  section  shall  be  commenced  within  three 
years,  and  in  subdivision  nine  within  two  years,  after  the  defendant  has 
7iotice  of  the  judgment;  and  under  subdivision  ten  of  the  same  sec- 
tion the  proceedings  may  be  commenced  after  the  guilty  party  is  con- 
victed, if  the  conviction  be  within  two  years  from  the  rendition  of  the 
judgment ;  but  persons  within  the  age  of  minority,  of  unsound  mind, 
or  imprisoned,  may  commence  such  proceeding  within  the  respective 
times  limited  by  this  section,  after  such  disability  is  removed.  (April 
14,  1886.) 

See  note  to  section  4978.  The  person  under  such  disability  may 
commence  such  proceedings  before  the  removal  of  the  same,  and  will 
be  finally  concluded  by  the  judgment  rendered.  To  deny  the  right  to 
institute  an  action  or  proceeding  by  a  person  under  a  disability  might 
result  in  the  denial  of  justice,  as  in  many  cases  the  disability  may  never 
be  removed. 

(a)  Where  a  plaintifftook  judgment,  upon  warrant  of  attorney,  against 
the  principal  debtor,  and  his  sureties,  for  au  excessive  amount,  and  the 
principal  debtor  brought  suit  against  the  judgment  plaintiff  under 
clause  9,  section  5354,  within  the  limited  period,  but  did  no't  make 
the  sureties  parties  to  the  proceedings  until  after  the  limited  time  had 
elapsed  after  each  of  the  judgment  defendants  had  notice  of  the  judg- 
ment, the  court  had  jurisdiction  of  tlie  proceedings,  and  it  was  held  to 
be  error  to  dismiss  the  same  ou  that  ground,  on  motion  of  the  judgment 
plaintiff.     Bever  v.  Beardmore,  40  O.  S.  70. 

Note. — Proceedings  under  subdivisions  or  clauses  4,  5,  and  7,  of  tliis  section 
are  :  4.  "  For  fraud  practiced  by  the  successful  party,"  etc.;  5,  "  For  erroneous 
proceedings  against  a  person  under  legal  disability,"  etc.;  and  7.  "  For  unavoid- 
able casualty,"  etc.,  limited  to  two  years  after  judgment  or  order  rendered. 

Clause  3.  For  mistakes,  etc.  of  clerk;  and  6.  For  death  of  one  of  the  parties 
before  judgment  in  the  action,  limited  to  three  years  after  the  judgment  is  ren- 
dered. 

Clause  9.  For  taking  judgment  upon  warrants  of  attorney  for  more  than  was 
due,  etc.,  limited  to  two  years  after  defendant  has  notice  of  judgment. 

Clause  10.  Judgment  or  order  obtained  in  whole  or  in  part  by  false  testimony, 
limited  by  the  conviction  of  the  party  guilty  of  the  false  testimony,  if  within  two 
years  after  rendition  of  judgment  or  order. 

Clause  1  relates  to  grounds  for  new  trial  at  the  term,  which  were  not  discov- 
ered then,  and  could  not  have  been  by  reasonable  diligence,  as  provided  in  sec- 
tion 5305,  limited  to  not  later  than  the  second  term  after  the  discovery.     §  5309. 

Clause  2  relates  to  judgments  taken  in  cases  of  service  by  publication  in  a 
newspaper  only,  under  section  5048.  Proceedings  to  vacate  such  judgments  or 
orders  are  limited  to  five  years  after  the  date  of  the  judgment  or  order.    §  5355. 
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In  the  case  of  persons  under  legal  disability,  the  same  periods  of  time  are 
given  after  the  removal  of  such  disability 

Time  will  be  reckoned  from  the  aettial  date  of  the  rendition  of  the  judg- 
ment or  order,  and  nut  from  the  first  day  of  the  term  at  which  the  same  was 
rendered. 

]Vhen  full  amount  not  recovered  in  one  action,  by  midake,  action  may 
b^  brought  for  balance.  Sec.  5364,  Wheu,  by  mistake  of  the  pleader, 
the  amount  claimed!  n  the  pleading,  and  recovered,  is  less  than  the  true 
amount  then  due,  the  party  injured  by  the  mistake  may  recover  the 
balance  by  civil  action,  without  costs. 

Noie. — The  mistake  in  not  claiming  the  full  amount  must  have  been  the 
pleader's;  and  the  full  amount  must  not  have  been  claimed  in  the  pleading. 
In  Buoh  cases  the  judgment  rendered  upon  the  cause  ol  action  is  not  conclusive, 
and  the  judgment  rendered  need  not  b^;  set  aside  to  obtain  relief. 

TViM  chapter  applies  to  Supreme  and  Probate  Courts.  Sec.  5365.  The 
provisions  of  this  chapter  (tit.  1,  div.  4,  ch.  6)  shall  apply  to 
the  Supreme  Court  and.  Probate  Court,  m  far  as  the  same  may  be  ap- 
plicable to  their  judgments  or  final  orders  ;  and  in  estimating  time  the 
Probate  Court  shall,  for  this  purpose,  be  considered  as  holding,  in  each 
year,  three  terms,  of  four  months  each,  the  first  commencing  on  the  first 
of  January  of  each  year. 

(a)  Parties  have  not  the  right  to  a  rehearing,  after  a  decision  of  a 
cause  by  the  Supreme  Court,  unless  the  application  comes  within  the 
provisions  of  this  chapter  (6).  Nor  can  such  rehearing  be  ordered  by 
the  court  after  the  term  at  which  the  judgment  was  entered,  if  the  case 
is  not  within  those  provisions.     Zifik  v.  Grant,  26  O.  S.  378. 

Petition  for  new  trial  under  sections  5309,  5305.  Such  proceeding 
must  be  commenced  not  later  than  the  second  term  after  the  discover}'. 
§  5309. 

Petitions  under  this  chapter  (7)  must  be  verified,  and  summons  issued 
and  served,  or  publication  made  as  prescribed  in  sections  5050,  5046, 
clause  8.     The  pleadings  may  be  the  same  as  in  civil  actions. 

[Form  371.    §§  '',.309.  5305.] 

Common  Pleas  Court  of County,  Ohio. 

John  Smith,  John  Jones,  and  Hugh  ] 

No.  -.]    ^"*";'  ^^'''"''^=''  Petition. 

John  Doe,  Defendant.  I 

The  Haid  plaintiffs  say  that  heretofore,  at  the term,  a.  d.  18 — ,  of 

said  court,  to  wit,  on  the day  of  ,  a.  d.  18 — .  the  said  John  Doe 

recovered  a  judgment  against  the  defendants  [John  Smith,  aa  maker,  and 
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John  Jones  as  first  and  Hugh   Evans  as  second   indorsers,  etc."]  for  the 

sum  of dollars,  principal  debt,  and  dollars  costs,  in  the  action 

in  said  court,  number ,  wherein  the  said  John  Doe  was  plaintiff  and 

the  said  John  Smith,  John  Jones,  and  Hugh  Evans  were  defendants, 
which  judgment  remains  in  full  force,  and  is  wholly  unsatisfied. 

The  plaintiffs  further  say  that  the  said  prevailing  party,  John  Doe  [or, 
the  jury  during  the  trial  of  said  cause]  was  guilty  of  misconduct,  in  this, 
to  wit:  [Here  state  the  facts  constituting  the  charge  of  such  misconduct.^ 

The  plaintiffs  further  allege  that  they  did  not  discover  said  facts  during 
the  said  term  of  the  court  at  which  said  judgment  was  rendered,  nor  until 

about  the day  of ,  a.  d.  18 — ,  when  they  learned  of  the  same  in 

the  following  manner:  [here  state  how  the  discovery  was  made'];  nor  could 
they,  with  reasonable  diligence,  have  before  discovered  the  facts  herein- 
before mentioned  and  stated. 

These  plaintiffs  have  a  valid  defense  to  said  action,  and  for  such  de- 
fense they  say  :  [Here  state  the  defense,  or  defenses,  the  same  as  in  an  answer  to 
a  petition.'] 

[If  it  be  advisable  to  enjoin  the  enforcement  of  the  judgment  as  provided  in  section 
5361,  add  :  And  the  plaintiffs  further  say  that  said  John  Doe  has  caused 
an  execution  to  be  issued  upon  said  judgment,  and  the  same  to  be  levied 
upon  the  property  of  the  said  ,  one  of  these  plaintiffs,  and  is  en- 
deavoring thereby  to  sell  such  property  to  satisfy  said  judgment  [or,  is 
threatening,  and  will,  if  not  restrained  by  the  court,  issue  execution  upon 
said  judgment,  and  levy  on  and  sell  the  property  of  these  complainants 
to  satisfy  said  judgment,  which  will  produce  great  and  irreparable  injury 
to  these  plaintiffs.] 

Wherefore  the  plaintiffs  ask  [for  an  order  enjoining  the  enforcement  of 
said  judgment  during  the  pendency  of  this  action,  and]  that  said  judg- 
ment be  vacated,  set  aside,  and  held  for  naught;  that  their  said  defense 
may  be  allowed  to  be  set  up  and  maintained,  and  for  any  and  all  proper 
relief  to  which  they  may  be  entitled  in  the  premises. 

[Verification;  precipe.]  Joseph  Chitty,  Attorney  for  Plaintiffs. 

Note. — Except,  in  the  case  of  a  judgmsnt  rendered  before  the  action  stood  for 
trial  (section  6362),  or  when  the  record  does  not  show  it,  the  application  for  in- 
junction should  be  supported  by  affidavit,  or  affidavits,  showing  that  it  is 
probable  the  party  entitled  to  have  the  judgment  vacated  or  modified,  which 
includes  showing  that  he  probably  has  a  valid  defense,  and  other  requisite 
grounds. 

INJUNCTION. 

This  subject  will  be  found  fully  treated,  post,  and  has  been  illus- 
trated, ante,  but  it  is  deemed  proper  to  give  the  requisite  forms  here, 
so  far  as  they  apply  to  proceedings  to  vacate  judgments,  after  the 
term.  What  requisites  aflBdavits  should  contain  can  be  determined 
from  this  chapter  (6). 

Notice  of  the  application  for  an  injunction  may,  or  may  not  be  re* 
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quired.  If  required  a  temporary  restraining  order  may  be  granted. 
§§  5573  (83  V.  61),  5574,  5575.  Before  an  injunction  can  operate,  a 
bond  must  be  given.  §  5576.  When  allowed  at  the  commencement 
uf  an  action,  the  clerk  indorses  on  the  summons,  "injunction  al- 
lowed." If  granted  afterward,  without  notice,  an  Drder  of  injunction 
must  be  itisued  and  served,  but  not  when  granted  upon  notice. 
§  5577. 

Temporary  Restraining  Order. 

[Form  372.    §5361.] 

John  Smith,  John  Jones,  and  Hugh  ~j 

Evans,  Pkintiffs,  t,  -d    l    •   •      r\  ^ 

y^     _->  f  Temporary  Restrain ing  Order. 

John  Doe,  Defendant.  J 

In  this  case  a  temporary  restraining  order  is  granted,  restraining  the 
said  John  Doe,  as  prayed  for  in  the  petition  herein,  until  the  hearing  and 
determination  of  the  application  for  a  temporary  injunction  herein  [^or, 

until  the day  of ,  a.  d.  .18 — ],  which  hearing  is  set  for  the • 

day  of ,  A.  D.  18 — ,  at o'clock  —  m..  and  to  continue  until  deter- 
mined, before  the  Common  Pleas  Court  of County  [in  Room ],  [^or, 

before ,  a  judge  of  the  Common  Pleas  Court  of County,  at 

He.]     Bond  fixed  at  $ . 

And  it  is  ordered  that  said  John  Doe  be  forthwith  served  with  a  copy 
of  this  order.  .  Judge  [if  in  vacation.'}- 

Temporary  Injunction. 
[Form  373.    §5361.] 


Evans,  Plaintiffs,  rp  j   ■       f 

1^     1  '  [■  Temporary  Injunction. 


John  Smith,  John  Jones^  and  Hugh 

'John  Doe,  Defendant.  J 

This  day  this  cause  came  on  to  be  heard  upon  the  application  of  the 
plaintiffs  for  a  temporary  injunction  as  prayed  for  in  the  petition  herein, 
and  the  court  [or,  the  undersigned  judge  of  said  court,  in  vacation]  hav- 
ing heard  the  evidence  adduced  by  the  parties  respectively,  and  the  argu- 
ments of  their  counsel,  and  being  fully  advised  in  the  premises,  it  is 
iiereby  ordered,  that  on  said  plaintiffs  executing  a  bond  by  sufficient 
surety,  conditioned  according  to  law,  to  be  approved  by  the  clerk  of  said 

court,  in  the  sum  of dollars,  that  said  defendant,  John  Doe,  be  and 

he  is  hereby  enjoined  from  enforcing  or  attempting  to  enforce,  in  any  way. 
the  judgment  mentioned  in  the  petition  herein,  as  prayed  for  therein, 
until  the  final  hearing  and  determination  of  this  action. 

Bond  executed  in  the  sum  of  f ,  with surety,  and  approved  by 

clerk. 
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Injunction  Bond  or  Undertaking. 

[Form  374.    §  5576.] 

Common  Pleas  Court  of County,  Ohio. 

John  Smith,  John  Jones,  and  Hugh  "| 

Evans,  Plaintiffs,  [injunction    Bond,    $ ;      , 

No.  — .]  vs.  j      Surety. 

John  Doe,  Defendant.  J 

In  compliance  with  the  order  therefor  made  by  the  court  [or, , 

judge  of  said  court]  in  this  cause,  we, , ■,  and as  principals, 

and ,  as  surety,  do  hereby,  jointly  and  severally,  undertake  to  said 

John  Doe,  the  defendant,  in  the  sum  of dollars,  that  we  will  pay  to 

him  all  the  damages  that  he  may  sustain  if  it  be  finally  decided  that  the 
injunction  granted  herein  ought  not  to  have  been  granted.  . 

[Date.}  . 

Approved  this day  of ,  a.  d.  18 — .  ,  Clerk. 

Note. — The  mere  dismissal  of  an  action  in  which  an  injunction  has  been 
granted  without  prejudice,  at  the  plamtiffs  costs,  which  he  has  paid,  is  not  a 
final  decision  that  the  injunction  ought  not  to  have  been  granted,  as  provided 
by  section  5576,  and  does  not  constitute  a  breach  of  the  undertaking.  Kruff  v. 
Bishop,  44  O.  S.  221. 

Notice  of  Application  for  Temporary  Injunction. 

When  the  court  tequires  notice  to  be  given  of  the  application  for  a 
temporary  injunction  (section  5574),  it  may  be  as  follows: 

[Form  375.    §5574.] 

Common  Pleas  Court  of County,  Ohio. 

John  Smith,  John  Jones,  and-  Hugh  ^ 

Evans,  Plaintiffs,  i  Notice   of    Application   for   Tem- 

No  — .]  vs.  j      porary  Injunction. 

John  Doe,  Defendant.  J 

To  John  Doe : 

You  are  hereby  notified  that  in  this  action,  on  the day  of , 

A.  D.  18 — ,  at o'clock  —  M.,  or  as  soon  thereafter  as  counsel  can  be 

heard,  the  above  named  plaintiffs  will  apply  to  said  court  [in  Room  — — ] 

\_or,  to ,  a  judge  of  said  court,  at,  e<c.]  for  an  injunction  to  restrain  you 

from  enforcing  or  attempting  to   enforce,  in  any  way,  the  certain  judg- 
ment which  you  heretofore  obtained  in  said  court  against  said  plaintiffs, 

in  cause  No. ,  for  about  $ principal  debt,  and  $ ,  costs,  until 

the  final  hearing  and  determination  of  this  cause  brought  to  vacate,  etc., 
said  judgment. 

\_Date.~\  Joseph  Chitty,  Attorney  for  Plaintiffs. 

Note. — The  party  serving  such  notice  should  prove  its  service  bv  aflSdavit. 
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JUDOMEKT   FOR  COMPLAIKANT   IN   SoCH  CaSB. 

[Form  376.    g§  5r)9.  5;}G0.] 
John  Smith  et  ab.  | 

No.  — .]  va.  >  Order  in  Proceedings  to  Vacate  Judgment. 

John  Doe.  ) 

This  day  this  cause  came  on  to  be  heard  upon  the  petition  [answer  and 
reply]  herein,  and  the  court  having  heard  the  evidence  adduced  by  the 
parties  respectively,  and  the  arguments  of  their  counsel,  and  being  fully 
advised  in  the  premises,  doth  find  that  the  grounds  stated  in  the  petition 
herein  to  vacate  the  judgment  set  forth  in  the  petition  are  true;  where- 
fore it  is  ordered  that  the  defense  set  forth  in  the  petition  herein  to  the 
said  action  in  which  said  judgment  was  rendered  be  tried  according  to  law. 

If  the  case  be  one  in  which  the  parties  have  not  the  right  of  trial 
by  jury,  the  court  may  at  the  same  or  a  future  time  proceed  to  try  and 
determine  the  validity  of  the  defense.  The  judgment  entry  may  be 
as  follows : 

[Form  377.    2  5360.] 
John  Smith  et  als.  | 

No.  — .]  V*.  \  Order  Vacating  Judgment,  etc. 

John  Doe.  ) 
This  day  this  cause  came  on  to  be  heard  by  the  court  upon  the  issues 
joined  herein  between  the  parties,  and  the  court  having  heard  the  testi- 
mony adduced  by  the  parties  respectively,  and  the  arguments  of  their 
counsel,  and  being  fully  advised  in  the  promises,  doth  find  that  the  plaintr 
iff:4  herein  have  a  valid  defense  to  the  said  action  of  John  Doe  against 
them,  the  said  John  Smith,  John  Jones,  and  Hugh  Evans,  the  same  being 

No. -'in  this  court.*     It  is,  therefore,  ordered  and  adjudged  by  the  court 

that  the  said  judgment  of  the  said  John  Doe  against  them  in  said  cause 
be,  and  the  same  is  hereby  vacated,  set  aside,  and  held  for  naught;  and 
that  the  costs  of  this  action  be  borne  as  follows :  \_Here  enter  the  judgment 
aa  the  court  finds  for  costa.'\  [To  which  the  said  John  Doe  excepts.  And  if 
a  bill  of  exeeptiona  ia  taken,  or  time  given,  thirty  days  after  the  term,  to  take  the 
same,  make  the  entry  accordingly.     No  appeal  can  be  taken.'\ 

If  the  defetise  presents  an  issue  triable  by  jury,  and  a  jury  trial  is 
not  waived,  the  court  may  submit  to  the  jury  the  issue  in  the  folloMr- 
ing : 

[Form  378.] 

Is  the  defense  set  forth  in  the  petition  herein  in  fact  a  valid  defense  to 
the  said  action  in  which  the  judgment  herein  complained  of  was  rendered  ? 

The  jury  will  respond,  in  writing,  "yes"  or  **  no,"  their  foreman 
signing  the  verdict.  The  losing  party  may  move  for  a  new  trial  as  in 
other  teses,  and  exceptions  and  bill  of  exceptions  may  be  taken  as  in 
other  cases. 
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Judgment  to  Vacate  upon  Verdict. 

rForm379.    §5360.] 

John  Smith  et  als.  1 

No.  — .]  vs.  >  Judgment  of  Vacation,  etc. 

John  Doe.         J 
This  day  this  cause  came  on  to  be  heard  upon  the  verdict  of  the  jury 
herein  [and  the  motion  of  the  said  John  Doe  for  a  new  trial  is  overruled, 
to  which  he  excepts].     It  is,  therefore,  ordered  and  adjudged  [_ follow  Form 
377  from  the  *.] 

Note. — "While  upon  the  record  such  judgment  of  vacation  will  amount  only 
to  the  granting  ot  a  new  trial  in  the  original  action,  yet,  unless  the  plaintiflF  in 
such  action  be  able  to  produce  other  testimony,  it  ought  to  settle  the  litigation, 
but  this  is  as  the  party  affected  thereby  may  choose. 

If  the  court  in  trying  the  grounds  to  vacate  such  judgment,  as  it  must  "first 
do,  finds  that  no  valid  ground  exists  to  vacate  such  judgment,  its  judgment  will 
be  a  dismissal  of  the  petition,  with  costs,  to  which  the  party  will  have  the  full 
right  of  exception,  as  in  other  cases. 

[Form  380.    §  5459.] 

John  Smith  et  als.  1 

No.  — .]  vs.  >  Judgment  Dismissing  Petition,  etc 

John  Doe;  J 

This  day  this  cause  came  on  to  be  heard  by  the  court  upon  the  issues 
joined  herein,  and  the  court  having  heard  the  evidence  adduced  by  the 
parties,  the  arguments  of  their  counsel,  and  being  fully  advised  in  the 
premises,  doth  find  that  there  is  no  sufficient  ground  to  vacate  the  judg- 
ment mentioned  in  the  petition  herein.  Whereupon  it  is  ordered  and  ad- 
judged by  the  court  that  the  petition  herein,  and  this  action,  be  and  the 
same  are  hereby  dismissed  at  the  costs  of  said  complainants,  and  that  the 
said  John  Doe  go  hence  without  day  and  recover  of  the  plaintiffs  herein 

his.  costs  in  this  behalf  expended  and  incurred,  taxed  at  dollars. 

Defendant's  costs   taxed   at   dollars.      To  all   of   which   the  said 

plaintiffs  except,  etc. 

Note. — As  in  other  cases,  if  it  appears  from  the  petition  that  the  right  to  va- 
cate or  modify  a  judgment  is  barred  by  the  statute  of  limitations,  a  demurrer 
will  lie;  if  it  dues  not,  the  bar  may  be  set  up  by  answer.  But  if  neither  is  done» 
and  the  bar  by  lapse  of  time  clearly  appears  from  the  evidence  or  record  in 
the  case,  the  court  will  enforce  it,  as  it  is  a  jurisdictional  question.  The  pro- 
ceedings under  clauses  1,  4,  6,  6,  7,  8,  9,  and  10  of  section  5.354,  must  be  by  peti- 
tion, as  in  other  cases.  §§  5358,  5309.  Under  clauses  2  and  3  of  section  5354, 
by  motion.  Section  5355  expressly  requires  notice  of  the  application  to  vacate  a 
judgment  rendered  upon  service  by  publication  in  a  newspaper  only,  to  be 
served  upon  the  adverse  party,  and  the  party  moving  must  also  file  a  full 
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answer  to  the  petition  apon  which  such  judgment  wu  rendered,  and  pay  all 
costs  if  required  to  do  so  by  the  court. 

Motion  under  Clause  2  of  Section  5354. 

[Form  381.    g  5355.] 

Coaimon  Fleas  Court  of County,  Ohio. 

A.  B.,  Plaintiff,    | 
No.  — .]  vs.  >  Motion  to  Vacate  Judgment,  etc.  ' 

C.  D.,  Defendant,  j 

And  now  comes  the  said  defendant,  C.  D.,  and  moves  the  court  to  ra- 
cate  and  set  aside  the  judgment  heretofore  rendered  herein  against  him 

and  in  favor  of  said  A.  B.  at  the  term  of  this  court,  a.  d.  18 — ,  for 

about  the  sum  of  $ ,  and  $ costs,  and  that  he  be  let  in  to  defend 

against  said  action,  for  the  reasons  following: 

1.  For  the  reason  that  there  was  no  other  service  upon  him  than  by 
publication  in  a  newspaper,  and  during  the  pendency  of  the  action  he  had 
no  actual  notice  thereof  in  time  to  appear  in  court  and  make  his  de- 
fense. 

2.  And  he  herewith  files  a  full  answer  to  the  petition  of  the  plaintiff, 
And  submits  himself  to  the  court's  order  in  relation  to  the  payment  of 
the  costs  of  said  action,  hereby  offering  to  perform  the  same,  as  to  the 
court  it  may  appear  just  and  equitable  to  make. 

,  Attorney  for  C.  D. 

Note. — If  the  notice  published  in  the  newspaper  did  not  comply  with  the 
statute,  so  as  to  give  the  court  jurisdiction  to  render  the  judgment,  advantage 
uf  cui-h  omission  should  be  taken  by  petition  in  error,  alleging  want  of  juris- 
dietiun  in  the  court  for  such  reason,  as  the  motion  and  full  answer  to  the  peti* 
tion  effect  the  appearance  of  the  party. 

The  answer  filed  with  the  motion  will  be  the  same  as  a  full  answer  to  the  peti- 
tion bad  the  party  been  regularly  summoned,  and  filed  such  answer. 

Notice  of  Intention  to  Make  Such  Appucation. 

[Fom  382.    §  5355.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B..  Plaintiff^,    | 
No.  — .]  va.  \  Notice. 

C.  D.,  Defendant  j 
To  A.  B. : 

You  are  hereby  notified  that,  on  the day  of ,  a.  d.  18 — ,  or  m 

soon  thereafter  as  counsel  can  be  heard  [or,  at  the term,  a.  d.  18 — , 

of  said  court],  the  defendant,  C.  D.,  will  apply  to  said  court  to  vacate  the 
judgment  herein  in  your  favor  against  said  C.  D.  for  about  $ princi- 
pal debt,  and  $ — '-  costx,  at  the term  of  said  court,  a.  d.  18 — . 

A  motion  and  full  answer  to  your  petition  have  been  \_or,  will  be  then] 
filed.  The  ground  of  said  motion  is  that  service  was  by  publication  in  a 
newspaper  only,  and  during  the  pendencv  of  the  action  said  C.  D.  had 
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no  actual  notice  thereof  in   time  to  appear  in  court  and  make  his  de- 
fense. C.  D.   bv  ,  his  Attorney. 

[Da<e.] 

Note. — The  notice  should  be  served  and  service  proved  by  affidavit.  If  the 
ground  of  the  motion  be  proved  to  the  satisfaction  of  the  court,  and  the  answer 
states  a  good  defense,  the  judgment  will  be  set  aside  and  the  party  let  in  to  de- 
fend. If  not,  the  motion  will  be  overruled.  Exceptions  may  be  taken  and 
t'rror  proceedings  instituted  as  in  other  cases. 

In  such  a  case,  if  the  answer  states  a  good  defense,  it  would  seem  that  the 
judgment  should  be  opened,  and  the  cause  be  set  down  for  trial. 

Granting  Motion  to  Open  Judgment. 

[Form  383.  §  5355.] 
A.  B.  ] 
No. — .]  vs.  \  Grant  of  Motion  to  Open  Judgment. 
C.  D.  j 
The  motion  of  said  defendant,  C.  D.,  heretofore  filed  herein,  to  open 
the  judgment  herein  and  to  be  let  in  to  defend  against  this  action,  came 
on  to  be  heard  this  day  by  the  court,  and  the  court  having  heard  all  the 
evidence  adduced  by  the  parties  respectively,  and  the  arguments  of  their 
counsel,  doth  find  that  due  notice  of  the  application  upon  this  motion  has 
been  given  to  said  plaintiff,  A.  B.;  that  said  C.  D.  has  duly  filed  his  an- 
swer containing  a  full  defense  to  the  petition  in  the  action;  that  he  had 
no  other  notice  of  the  pendency  of  the  action  than  publication  in  a  news- 
paper, and  no  actual  notice  thereof  in  time  to  appear  in  court  and  make 
his  said  defense.  It  is,  therefore,  ordered  and  adjudged  by  the  court,  that 
the  said  judgment  herein  of  said  A.  B.  against  said  C.  D.  be  and  the  same 
is  hereby  opened,  and  said  C.  D.  let  in  to  defend  against  the  said  action 
of  said  A.  B.  against  him;  and  that  all  proceedings  under  said  judgment 
be  and  the  same  are  hereby  suspended  until  after  the  trial  of  the  issues 
raised  by  said  defense  set  forth  in  said  answer;  and  as  to  the  costs  of  the 
action  to  the  time  of  entering  s&id  judgment,  and  until  the  filing  of  said 
motion  and  answer,  the  court  doth  make  the  following  order  :  \_Here  state 
the  order  as  to  such  costs.'\ 

For  subsequent  proceedings,  see  Forms  377,  878,  880. 

In  case  judgment  was  taken  before  the  action  stood  for  trial,  and 
there  be  no  defense,  the  court  will,  on  motion  of  the  defendant,  make 
such  order  concerning  the  execution  to  be  issued  on  such  judgment  as 
will  give  the  defendant  the  same  rio^hts  as  if  the  same  had  not  been 
taken  before  the  time  set  for  the  hearing  of  the  case  upon  the  trial 
docket. 
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[Form  384.    §  o362.] 

Court  of  Common  Plea«  of County;  Ohio. 

John  Doe,  Plain  tifif. 


No.  — J  vs.  )■  Motion  to  Regulate  Execution,  etc. 

John  Smith  et  als.,  Defendants. 

And  now  come  the  defendants  and  move  the  court  to  regulate  by  its 
order  execution  [to  be]  issued  herein  so  that  they  will  have  the  same 
rights  as  if  said  Judgment  had  not  been  prematurely  taken,  for  the  fol- 
lowing reasons: 

1.  This  cause  was  regularly  set  for  trial,  etc.,  on  the  trial  docket  of  this 

court,  at  the  term  thereof,  a.  d.  18 — ,  on  the day  of ,  a.  d. 

18 — ;  and  before  said  day,  without  the  knowledge  or  consent  of  the  de- 
fendants, or  any  of  them,  on  the day  of ,  18 — ,  and  before  the 

action  stood  for  trial,  the  said  judgment  herein  was  rendered  against  them 
by  the  procurement  and  at  the  instance  of  the  plaintiff. 

Joseph  Chittt,  Attorney  for  Defendants. 

Order  Concerning  Execution. 

[Form  385.    §  5362.] 
John  Doe        ] 
I<o.  — .]  vs.  >  Order  Regulating  Execution  on  the  Judgment  Herein. 

John  Smith  et  als.  ) 

Upon  the  motion  in  this  case,  the  court  finds  that  this  cause  was  regu- 
larly set  on  the  trial  docket  for  trial  and  disposition  on  the  day  of 

,  18 — ,  of  the  present  term  [or,  at  the term,  18 — ]  of  this  court, 

and  that  the  plaintiff  took  his  said  judgment  herein  against  the  defend- 
ants on  the day  of ,  18 — ,  before  the  action  stood  for  trial,  as 

stated  in  said  motion.  It  is,  therefore,  ordered  by  the  court  that  execu- 
tion to  be  issued  upon  said  judgment  shall  bo  executed,  and  hare  only  the 
same  force  and  efifect  as  if  issued  upon  a  judgment  rendered  on  the  said 
day  on  which  this  cause  stood  for  trial. 

A'ort. — For  other  mistake,  neglect,  or  omigsion  of  the  clerk,  or  irregularity  in 
obtaining  a  judgment  or  order,  under  clause  3  of  section  5;i54,  the  party  filing  a 
motion  on  such  ground  must  establish  a  valid  defense  to  the  action  before  the 
judgment  can  bo  vacated. 

If  A  plainti^ ieeka  the  vacation  of  a  judgment  or  order  under  this  chapter 
(6),  be  must  establish  a  valid  cause  of  action.    g|  5360,  5362. 

The  Jorms,  in  the  case  of  a  plaintiff,  can  be  framed  from  those  given  for  a 
defendant. 
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When,  by  Mistake  of  the  Pleader,  the  Amount  op  the  Judg- 
ment IS  Less  than  the  Debt. 

[Form  386.    §  5364.] 

Common  Pleas  Court  of County,  Ohio. 

John  Doe,  Plaintiff,  1 

No. — ]  vs.  [-Petition. 

John  Smith,  John  Jones,  and  Hugh  Evans,  Defendants,  j 

For  a  cause  of  action  against  the  said  defendants,  the  plaintiff  says  that, 

in  [said  coui't],  on  the day  of ,  a.  d.  18 — ,  he  filed  his  petition  and 

commenced  a  civil  action,  the  same   being  cause  No. in  said  court, 

against  the  said  John  Smith,  as  maker,  and  John  Jones  as  first,  and  Hugh 
Evans  as  second  indorsers,  upon  the  promissory  note  of  which,  with  a]l 
the  credits  and  indorsements  thereon,  the  following  is  a  copy:  [^Here  give 
copy.] 

The  plaintiff  further  says  that  there  was  then  due  to  him  upon  said 
promissory  note  from  the  defendants,  as  aforesaid,  the  sum  of  dol- 
lars, with  interest  from  the  day  of ,  a.  ».  18 — ,  but  by  mistake 

of  his  attorney,  the  pleader  who  drew  and  filed  eaid  petition,  only  the 

sum  of dollars,  with  interest  from  the day  of ,  a.  d.  18 — ,  was 

stated  to  be  due  and  claimed  therein;  that,  on  the day  of ,  18 — , 

at  the  term  of  said  court,  a.  d.  18 — ,  he  duly  obtained  a  judgment 

against  said  defendants,  as  aforesaid,  for  only  the  amount,  with  interest,  as 
claimed  in  his  said  petition — it  being  then  less  than  the  true  amount  due — 
and  that  there  is  the  further  sum   due   to   him   from   the   defendants, 

as  aforesaid,  of  dollars,  with  interest   from  the  day  of  — , 

A.  D.   18—. 

Wherefore  he  prays  judgment  against  the  said  John  Smith,  as  maker, 
and  John  Jones  and  Hugh  Evans,  as  such  said  indorsers,  for  the  said  sum 

of dollars,  with  interest  from  the day  of ,  a.  d.  18 — ,  and  for 

all  proper  relief.  Edward  Coke,  Attorney  for  Plaintiff. 

\_VenJication,  precipe  for  summons;  etc.,  as  in  the  commencement  of  other  actions 
for  money  only.l^ 

Judgment. 

[Form  387.    §  5364.] 
John  Doe      | 

No.  — .]       vs.  \  Judgment,  $ . 

John  Smith  et  als.  j 

This  day  this  cause  came  on  to  be  heard  by  the  court,  and  the  said  de- 
fendants, each  and  all,  having  failed  to  demur  or  answer  to  the  petition 
herein,  the  same  is  taken  as  true,  and  confessed  by  the  said  defendants. 

It  is,  therefore,  adjudged  by  the  court  that  the  said  plaintiff  recover  of 
said  John  Smith,  as  the  maker,  and  said  John  Jones,  as  the  first,  and  said 
Hugh  Evans,  as  the  second  indorser  of  said  promissory  note,  the  sum  of 
dollars. 

And  it  is  further  adjudged  that  the  plaintiff  pay  the  costs  of  this  action, 
taxed  at dollars. 
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CHAPTER  XXXVII. 

MAKING     PARTIES     TO    JOINT    CONTRACT     OR    INSTRUMENT 
PARTIES  TO  JUDGMENT. 

How  parties  not  served  made  parties  to  judgments,  in  ease  of  joint  eon- 
tracts.  Sec.  5366.  When  judgment  is  rendered  in  this  state  on  a 
joint  contract  or  instrument,  parties  to  the  action  who  were  not  sum- 
moned, and  persons  whose  liability  was  not  known  to  the  plaintiff  at 
the  rendition  of  the  judgment,  may  be  made  parties  thereto  by  adion 
in  the  same  court,  if  they  can  be  summoned  in  the  state;  or,  when  the 
judgment  is  rendered  elsewhere,  the  plaintiff  may  bring  suit  upon 
such  contract  or  instrument  against  the  parties  not  summoned,  or  per- 
sons whose  liability  was  unknown,  in  any  county  where  any  such 
parties  reside  or  may  be  summoned. 

Sec.  5367.  How  dormant  judgment  revived.     See  ante. 

Limitation  of  proceedings  to  revive  dormant  judgment.  Sec.  5368  (83 
V.  75).  An  action  to  revive  a  judgment  can  only  be  brought  within 
tioenty-one  years  from  the  time  it  became  dormant,  unless  the  party  en- 
titled to  bring  such  action  was,  at  the  time  the  judgment  became  dor- 
mant, within  the  age  of  minority,  of  unsound  mind,  or  imprisoned,  in 
which  cases  the  action  may  be  brought  within  fifteen  years  after  such 
disability  is  removed. 

Note. — See  note  to  section  4978.  This  section  repeals  the  exemption  of  mar- 
ried women  from  the  running  of  the  statute. 

Sec.  5369.  (Sup.,  p.  351.)  If  either  or  both  of  the  parties  die  after 
judgment  rendered,  and  before  satisfaction  thereof,  their  representa- 
tives, real  or  personal,  or  both,  as  the  case  may  require,  may  be  made 
{mrties  to  the  judgment,  and  the  same  may  be  revived  by  an  action 
brought  for  that  purpose ;  or  they  may  be  made  parties  thereto  in  the 
same  manner  as  is  prescribed  for  the  revival  of  actions  fw/ore  judgment 
(sections  5144-5161);  and  such  judgment  may  be  rendered  and  exe- 
cution awarded  as  might  or  should  have  l>cen  given  or  awarded  against 
the  representatives,  real  or  personal,  or  both,  of  such  deceased  party; 
and  where  any  judgment  or  decree  has  been  rendered  in  the  Circuit 
Court  of  any  county,  and  a  mandate  has  been  directed  to  the  Common 
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Pleas  Court  to  carry  the  same  into  execution,  and  if  either  or  both 
parties  thereto  die  before  satisfaction  thereof,  the  same  may  be  revived 
in  such  Common  Pleas  Court  in  conformity  with  this  section. 

'Note. — When  execution  has  been  issued  upon  a  judgment  and  levied  upon 
property  of  the  judgment  debtor,  who  dies,  a  vendi  may  issue  and  the  property 
levied  on  be  sold  without  reviving  the  judgment.  Bigelow  v.  Reyiker,  25  0.  S. 
542.  And  in  Beaumont  v.  Herrick,  24  O.  S.  445,  where  lands  fraudulently  con- 
veyed were  subjected  to  a  judgment  against  the  fraudulent  <7ra7i^or,  and  decreed 
to  be  sold  as  his,  the  fraudulent  grantee  having  died,  it  was  held  that  the  decree 
need  not  be  revived  as  against  the  heirs  of  the  fraudulent  grantee,  the  property 
not  having  been  owned  by  such  grantee  as  against  the  judgment  creditor. 
A  decree  for  the  sale  of  mortgaged  property  in  foreclosure  proceedings,  though 
required  to  be  left  off  the  docket,  does  not  become  dormant.  Moore  v.  Ogden, 
35  O.  S.  430.  The  cause  continues  pending — is  lis  pendens.  Rankin  v.  Han- 
nan,  37  0.  S.  113 ;  Fox  v.  Reeder,  29  O.  S.  181. 

The  right  to  enforce  a  judgment  or  decree,  where  no  levy  has  been  made,  or 
no  order  of  sale  issued,  abates  by  the  death  of  the  plaintiff  or  judgment  defend- 
ant, and  may  be  revived  in  the  name  of  his  personal  representative.  Moore  v. 
Ogde7i,  35  O.  S.  430 ;  Rankin  v.  Hannan,,Zl  O.  S.  116,  117. 

Where  a  personal  judgment  is  rendered  against  a  defendant,  who  dies,  the 
judgment  at  the  time  of  his  death  not  being  a  lien  upon  his  real  estate,  it  can 
not  be  revived  against  his  heirs  and  levied  upon  real  estate  which  descended  to 
them  from  the  deceased  judgment  debtor.  Miller  v.  Taylor,  29  O.  S.  257.  The 
only  remedy  is  through  the  administrator  in  the  regular  course  of  administra- 
tion. Such  creditor  can  not,  in  this  way,  obtain  a  preference.  Such  property  is 
subject  pro  rata  to  all  the  general  debts  of  the  deceased  judgment  debtor. 

Partners  may  he  made  parties  to  judgments  against  partnership.  Sec. 
5370.  The  members  of  a  partnership,  against  which  a  judgment  has 
been  rendered  by  its  firm  name,  may  be  made  parties  to  the  judgment 
by  action.     (See  section  5011.) 

(a)  This  section  applies  only  to  unincorporated  companies.  Neither 
corporations  de  jure  nor  de  facto  are  within  its  provisions;  and  an  action 
can  not  be  maintained  under  this  section  to  charge  the  stockholders 
with  the  payment  of  a  judgment  against  the  corporation.  Rowland  v. 
Meader  Furniture  Co.,  38  O.  S.  269. 

Sureties  in  certain  bonds  mxty  he  made  parties  to  judgments.  Sec.  5371. 
Sureties  to  the  bond  of  an  executor,  administrator,  guardian,  or  trustee, 
may  be  made  parties  to  a  judgment  thereon  against  the  principal,  by 
action. 
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To  Make  Party  on  Joint  Contract  or  Instrument,  but  not 
Served  with  Summons,  a  Party  to  tue  Judgment  Rendered 
against  Another  Joint  Contractor,  in  the  Same  Court. 

[Form  388.    g  5366.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B..  Plain tiflF,    | 
No.  — .1  vs.  \  Petition. 

C.  D.,  Defendant.  ) 

A.  B.,  the  above  named  plaintiff,  says  that,  at  the term,  a.  d.  18 — , 

of  said  court,  he  duly  obtained  a  judgment  against  E.  F.  tor  the  sum  of 

dollars,  principal  debt,  and  dollars,  costs,  which  judgment  is  still 

in  full  force,  unreversed  and  [wholly]  unsatisfied,  and  which  draws  in- 
terest from  the day  of ,  a.  d.  18 — ,  the  first  day  of  said  term — the 

action  in  which  said  judgment  was  obtained  being  cause  No. ,  in  said 

court,  wherein  said  A.  B.  was  plaintiff  iiiul  *  said  E.  F.  and  said  C.  D. 
were  named  as  defendants,  all  of  which  will  more  fully  and  at  large  ap- 
pear, reference  being  had  to  the  record  of  said  cause,  which  is  hereby  ex- 
pressly made;  that  said  C.  D.  was  not  and  could  not  be  summoned  in  said 
action;  that  said  action,  upon  which  said. judgment  was  rendered,  was 
founded  upon  the  joint  contract  of  said  E.  F.  and  C.  D.,  to  and  with  the 
plaintiff,  to  wit:  [Here  slate  the  same,  and,  if  a  promissory  note,  etc.,  give  a  copy 
thereof;  or,  if  an  account,  contracted  by  partners,  attack  the  same  to  and  make  it 
part  of  the  petition];  and  that,  upon  said  joint  cause  of  action,  the  follow- 
ing judgment  was,  as  aforesaid,  rendered  in  favor  of  the  plaintiff  and 
against  the  said  E.  F.,  the  said  defendant,  C.  D.,  not  being  served  with  a 
summons,  or  in  any  other  way  appearing  in  said  action  ;  that  is  to  say: 
[Here  give  the  judgment.'] 

Wherefore  the  plaintiff  asks  that  said  defendant,  C.  D.,  be  made  a 
party  to  said  judgment,  and  jointly  liable  with  said  E.  F.  upon  the  same, 
according  to  the  statute  in  such  case  made  and  provided,  and  for  all 
proper  relief.  ,  Attorney  for  Plaintiff. 

[Verification,  etc."] 

Note.~Th«  summons  may  be  luued  to  any  county  in  the  state,  as  it  could 
have  been  8o  issued  in  the  original  action. 

If  no  judgnnent  could  have  been  rendered  against  the  person  sought  to  be 
made  a  party  to  the  judgment  in  the  original  action,  as,  for  instance,  if  he  was 
not  a  joint  contractor,  it  will  be  a  good  defense  (Clinton  Bank,  etc.  v.  Hart,  19 
0. 372 ;  but  not  since  the  Code,  section  5311)  that  others  not  joint  contractors  were 
parties  to  the  original  action.  A  fact  shown  to  exist  is  presumed  to  continue  to 
exist  until  the  contrary  be  shown,  so  that  it  is  not  necessary  to  aver  that  the 
judgment  is  in  ftill  forc(%  etc.,  but  it  has  usually  be? n  done. 

In  an  action  to  make  a  joint  maker  of  a  promissory  note  a  party  to  a  judg> 
ment  tendered  against  his  co-maker,  be  not  bav;ng  been  served,  he  can  not  de- 
fend on  the  ground  that  the  action  was  brought  before  the  debt  became  due,  the 
day*  of  grace  not  having  expired.     Vuho  v.  MeOovern,  42  O.  S.  11. 
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The  rule  is  that  no  defense  can  be  made  by  such  party  that  his  co-contractor 
might  have  made  to  the  action  in  which  the  judgment  was  rendered.  A 
joint  obligation  creates  but  one  debt,  and  a  judgment  upon  it,  whether  against 
all  or  part  only  of  the  obligors,  merges  it  in  the  higher  security,  and  operates 
as  a  bar  to  further  proceedings  upon  it;  but  if  a  joint  contractor  not  summoned 
in  the  action  as  a  defendant  be  without  the  jurisdiction  of  the  court,  the  action 
can  proceed  against  the  one  served,  and  if  the  judgment  be  not  satisfied,  it  is 
no  bar  to  a  subsequent  suit  and  judgment  against  those  not  within  the  state, 
and  not  served  with  process.  Those  served  are  proceeded  against  for  the  breach 
of  the  contract  by  all.  This  practice  originated  from  necessity,  us  all  were  not 
in  the  jurisdiction  of  any  one  court,  so  that,  without  such  exception,  no  judg- 
ment could  be  obtained  against  any  of  the  parties  liable.  The  Code,  sections 
5454,  5366,  now  regulate  the  subject. 

Making  Joint  Contractor  Party  to  Judgment. 

[Form  389.    §  5366.] 
A.  B.  ) 

No.  — .]  vs.  \  Making  C.  D.  Party  to  Judgment  with  E.  F. 

C.  D.  j 

This  cause  came  on  this  day  to  be  heard  by  the  court  upon  the  plead- 
ings herein,  and  the  testimony  adduced  by  the  parties  respectively,  and 
the  arguments  of  their  counsel,  and  being  fully  advised  in  the  premises, 
the  court  doth  find  that  the  allegations  stated  and  contained  in  the 
plaintiflf's  petition  are  true.  It  is  therefore  adjudged  that  the  plaintiff, 
upon  said  judgment  against  said  E.  F.,  recover  against  the  said  defend' 

ant,  C.  D.,  jointly  with  said  E.  F.,  the  said  sum  of dollars,  and 

dollars,  costs,  with  interest  from   the  day  of  ,  a.  d.  18 — ,  to. 

gether  with  his  costs  in  this  behalf  expended  and  incurred,  taxed  at > 

dollars. 

To  Make  Joint  Contractor  Party  to  a  Judgment  against 
Co-contractor,  in  the  Same  Court,  when  the  Liability  was 
NOT  Known  to  the  Plaintiff  Before,  or  at  the  Time,  Such 
Judgment  was  Rendered,  as  a  Partner  who  was  not  Known 
or  Disclosed  as  Such. 

[Form  390.    §  5366.] 

Common  Pleas  Court  of County,  Ohio. 

A.   B.,  Plaintiff,    ] 
No.  — .]  vs.  \  Petition. 

E.  F.,  Defendant.  ] 

[^Follow  Form  388  to  *,  and  add:']  one  C.  D.  was  defendant,  all  of  which 
will  more  fully  and  at  large  appear,  reference  being  had  to  the  record  of 
said  cause,  which  is  hereby  expressly  had  and  made;  that  before  and  at 
the  time  of  the  bringing  of  said  action  and  the  rendition  of  said  judg- 
ment, the  liability  of  said  defendant,  E.  F.,  upon  the  contract  set  forth 
in  the  petition  in  said  cause,  was  unknown  to  the  plaintiff,  although  he 
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was  jointly  liable  with  s.iici  C  D.  to  the  plaintiff  thereon ;  that  said  ac- 
tion in  which  said  judgment  was  rendered  was  founded  upon  a  contract 
made  by  the  phiintiff  by  and  with  the  said  C.  D.  in  person,  and  the  name 
and  liability  thereon  of  the  said  E.  F.  was  in  no  manner  disclosed,  though 
he  was  in  fact  a  joint  contractor  [he  being  the  partner]  with  said  C.  D.; 
that  the  following  was  said  contract:  {^Here  state  as  inJieafed  in  Form  3^8]; 
and  that  upon  said  cause  of  action  the  following  judgment  was  rendered 
as  aforesaid  in  favor  of  the  plaintiff  against  the  said  C.  D.:  [^Here  stat* 
iudjment/] 

[Pray  for  judgment  as  in  Form  388.] 

\_Verificatio»,  ete.'\ 

Note. — The  defendant  may  prove  that  be  was  not  a  party  to  the  contract,  in 
fact  or  ill  law.  Ho  can  not  controvert  the  cause  of  action  upon  which  judg- 
ment was  rendered,  as  to  any  matter  that  was  or  should  have  been  tried  in 
such  action. 

Judgment  as  in  Form  389. 
Action  upon  Such  Joint  Contract  or  Instrument  when  Such 

JuEKiMENT  WAS  RENDERED  AGAINST  ONE  OF  THE  JoiNT  CON- 
TRACTORS Elsewhere  than  in  the  Court  where  the  Action 
IS  Brought. 

-  [Form  39L    g  5366.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B,  Plaintiff.      | 
No.  — -1  "■»•  \  Petition. 

C.  D.,  "Defendant.    ) 

For  a  cause  of  action  against  the  defendant,  C.  D.,  the  plaintiff,  A.  B., 

•ays,  that  in  the  Court  of  Common  Pleas  of County,  Ohio,  at  the 

term,  a.  d.  18 — ,  thereof,  to  wit,  on  the  day  of ,  a.  d.   IS — ,  in  a 

civil  action  wherein  ho  was  plaintiff,  and  E.  F.  and  said  C.  D.  were  named 
as  defendants,  being  cause  No. in  said  court,  he  duly  obtained  a  judg- 
ment against  said  E.  F.  for  the  sum  of dollars,  principal  deV)t,  and 

— ■—  dollars,  costs,  which  judgment  is  still  in  full  force,  unreversed,  and 
[wholly]  unsatisfied;  that  said  E.  F.  and  said  C.  D.  were  named  as  defend- 
ants in  said  action,  but  said  C.  D.  was  not  and  could  not  be  summoned  for 
the  reason  that  he  was  and  continued  to  be  beyond  the  jurisdiction  of 
Siiid  court  until  after  the  rendition  of  said  judgment — the  record  of  said 
action,  proceedings,  and  judgment  are  filed  herewith;  and  that  there  is 
due  to  the  plaintiff  from  the  defendant,  C  D.,  upon  the  said  joint  con- 
tract, to  wit:  [promissory  note  of  the  said  E.  F.  and  C.  D.,  of  which,  with 
all  the  indorsements  and  credits  thereon,  the  following  is  a  copy :  {here 
give  same,  as  stated  in  the  original  action  against  the  other  contractor)']  the  sum  oi 
40 
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dollars,  with  interest  from  the  day  of ,  18 — ;  for  whichj 

with  costs,  he  asks  judgment  against  the  said  defendant,  C.  D. 

,  Attorney  for  Plain tiflf. 

[  Verification  and  summons  as  in  other  actions  to  sheriff  of  the  county.l 

Judgment  for  Plaintiff  in  Such  Action  upon  Issue  Joined„ 

[Form  392.    §  5366] 
A.  B.  ] 

No.  — .]  vs.  V  Judgment  for  PlaintifT,  $ . 

CD.  ]  ' 

This  day  this  cause  came  on  to  be  heard  vipon  the  issues  joined  herein 
between  the  parties,  and  a  jury  being  waived  by  them,  and  the  cause  sub- 
mitted to  the  court  [_or,  upon  the  verdict  of  the  jury],  and  the  court  hav- 
ing heard  the  evidence  and  proofs  adduced  by  the  parties  respectively, 
and  the  arguments  of  their  counsel,  and  being  fully  advised  in  the  premi- 
ses, doth  find  for  the  plaintiff;*  and  thereupon  [or,  upon  which  verdict] 
the  courtdoth  adjudge  that  the  said  plaintiff'  recover  of  the  said  defend- 
ant, C.  D.,  the  sum  of dollars,  together  with  his  costs  in  this  behalf 

expended,  taxed  at dollars. 

Defendant's  costs  taxed  at dollars. 

In  case  the  liability  of  such  party  was  not  known  before  judgment 
against  the  other,  the  petition  can  be  framed  from  Form  390. 

Action  against  the  Members  of  a  Partnership,  against  which 
Judgment  has  been  Rendered  in  its  Firm  Name,  under 
Section  5011,  to  Make  them  Parties  to  Such  Judgment. 

[Form  393.    §5370.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B.,  Plaintiff,  |   ■ 

No.  — .]  vs.  >  Petition. 

C.  D.  and  E.  F.,  Defendants.  ] 

The  said  plaintiff  says  that,  at  the term,  a.  d.  18 — ,  of  said  court, 

to  wit,  on  tne day  of ,  18 — ,  he  duly  recovered  a  judgment  for  the 

sum  of dollars,  principal  debt,  and  dollars,  costs,  which  judg- 
ment is  still  in  full  force,  unreversed,  and  [wholly]  unsatisfied,  in  a  civil 

action  in  said  court,  No. ,  wherein  this  plaintiff  was  the  plaintiff,  and 

the  copartnership  of  C.  D.  &  Co.,  composed  of  said  defendants,  C.  D.  and 
E.  F.,  were  defendants  in  their  said  firm  names,  said  partnership  being 
formed  for  the  purpose  of  carrying  on  trade  and  business,  and  holding 
property  in  this  state,  as  from  the  record  of  said  cause  will  more  fully  and 
at  largo  appear,  and  to  which  record  reference  is  hereby  expressly  had. 
And  this  action  is  brought  to  make  said  defendants,  C.  D.  and  E.  F.,  the 
members  composing  said  partnership,  parties  to  said  judgment. 

Wherefore,  the  plaintiff"  asks  that,  by  the  judgment  of  this  court,  the 
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■aid  defendants,  C.  D.  and  E.  F.,  be  made  parties  to  said  judgment,  for 
ccwts,  etc. 

IVeri/tcathn,  etc.']  ,  Attorney  for  Plaintiff. 

Xote. — Such  defendants  can  not  litigate  the  merits  of  the  action  in  which  the 
jud'^inent  was  rendered,  or  controvert  the  amount  recovered.  They  may,  of 
vour^e,  «bow  that  they  were  not  members  of  such  firm,  or  that  they  have  been 
n-leit»ed,  or  other  facts  in  discharge  of  their  liability  upon  the  judgment. 

Judgment  Making  Members  of  a  Partnership  Parties  to  a 
Judgment  Rendered  against  the  Firm  in  its  Copartner- 
ship Name. 

[Form  394.    §5370.] 

A    B  ) 

^     -J  ■  (Judgment  for  PlaintifiF  Making  Defendants  Parties 

C.  D.  and  E.  F.      J      ^°  ^'"'™  Judgment. 

This  day  tins  cause  came  on  to  be  tried,  and  the  parties,  in  open  court, 
having  waived  a  jury,  and  submitted  the  same  to  the  court  for  trial,  and 
the  court  having  heard  the  evidence  adduced  by  the  parties  respectively, 
and  the  arguments  of  their  counsel,  and  being  fully  advised  in  the  prem- 
ises, doth  find  for  the  plaintiff  and  against  the  said  defendants.* 

It  is  therefore  ordered  and  adjudged  by  the  court  that  the  said  defend- 
ants, C.  D.  and  E.  F.,  be  and  they  are  hereby  made  parties  defendants  to 

the  said  judgment  rendered  by  this  court  al  its term,  a.  d.  18 — ,  in 

favor  of  said  A.  B.  and  against  the  said  firm  of  C.  B.  &  Co.,  the  partner- 
ship name  of  the  said  defendants,  for  the  sum  of dollars,  principal 

debt,  and dollars,  costs:  and  that  the  plaintiff  recover  of  the  defend- 
ants herein  his  costs  in  this  behalf  expended  and  incurred,  taxed  at 

dollars. 

Defendants  costs  taxed  at dollars. 

Action  to  Make  Sureties  on  Bond  of  Executqr,  Administra- 
tor, Guardian,  or  Trustee,  Parties  to  Judgment  Thereon 

AGAINST  the  PRINCIPAL.       (SECTION   537.) 

[Form  395.    §§  5371.  4994.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B  .  Plaintiff,  \ 

No.  — .]  tt».  >  Petition. 

C.  D.  and  E.  F.,  Defendants,   j 

For  a  cause  of  action  against  the  said  defendants,  C.  D.  and  E.  F.,  the 

plaintiff,  A.  B.,  says,  that,  on  or  about  the day  of ,  a.  d.  18 — ,  G. 

II.  as  principal,  and  the  said  C.  D.  and  E.  F.  as  his  sureties,  duly  executed 
their  certain  undertaking  and  bond,  conditioned  according  to  law,  which 
wiia  duly  approved  and  .accepted,  a  duly  certified  copy  of  which  is  hereto 
altache4  and  made  part  hereof,  said  undertaking  and  bond  being  the 
legally  required  bond  of  said  G.  H.  ii.4  the  administrator  of  the  estate  of 
,  deceased,  and  was  in  the  sum  of dollars;  that  in  a  civil  action. 
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in  this  court,  No. ,  brought  by  the  plaintiff  against  said  G.  IT.  upon  said 

bond  and  undertalcing,  sueli  proceedings  were  had  that,  at  the term 

A.  D.  18 — ,  of  said  court,  to  wit,  on  the day  of ,  a,  d.  18 — ,  the  said 

plaintiff  duly  recovered  a  judgment  against  the  said  G.  H.  for  the  sum  of 

dollars,  principal  debt,  and dollars  costs,  all  of  which  will  more 

fully  and  at  large  appear,  reference  being  had  to  the  record  of  said  judg- 
ment, here  expressly  had  and  made,  and  which  judgment  is  still  in  full 
force,  unreversed,  and  [wholly]  unsatisfied,  and  this  action  is  brought  to 
make  said  sureties,  C.  D.  and  E.  F.,  parties  to  said  judgment. 

Wherefore  the  plaintiff  asks  that  said  defendants  be  made  parties  to 
said  judgment  against  said  G.  H.,  according  to  the  statute  in  such  case 
made  and  provided  ;  for  costs,  etc.  ,  Attorney  for  Plaintiff. 

[_Veri/ication,  etc.^ 

Note.— The  issues  may  be  such  as  to  entitle  the  parties  to  a  jury  trial,  or  de- 
fault may  be  jnade,  or  a  jury  waived,  and  the  cause  submitted  to  the  court  for 
trial;  or  an  issue  may  be  made  and  the  defendants  fail  to  appear  at  the  trial, 
and  the  plaintiflF  waive  a  jury,  as  provided  in  section  5204. 

The  commencement  of  the  judgment  entry  will  bo  according  to  one  or  the 
other  of  such  states  of  the  case,  and  the  judgment  can  be  framed  from  Form 
394,  after  the  ». 

The  defendants  can  not  litigate  the  merits  or  the  amount  of  the  judgment 
against  their  principal.  They  may  deny  that  they  executed,  or  state  facts  show- 
ing they  are  not  liable  upon,  such  bond,  the  same  as  if  they  and  the  principal 
had  been  sued  together  in  the  same  action.  Braiden  v.  Mercer,  44  O.  S.  339; 
Slagle  v.  Entrekin,  45  O.  S. 

In  Famulener  v.  Anderson,  15  O.  S.  473,  where  the  penal  amount  of  the  bond 
had  been  inserted,  without  the  written  consent  of  the  sureties,  after  they  exe- 
cuted it,  the  answer,  drawn  by  the  author,  simply  denied  that  '•  the  said  writing 
is  the  writing  obligatory  of  these  defendants,  or  any  of  them;"  and  the  after 
filling  of  such  material  blank  was  proved  to  sustain  the  averment.  The  law  as 
settled  in  this  case  has  been  changed  by  legislation.     §  6,  Sup.,  p.  2. 

Kevival  of  judgment,  when  oner  or  both  the  parties  die  after  judgment  and 
before  satisfaction  thereof,  in  the  names  of  their  personal  representatives  or 
both,  as  the  case  may  require  under  section  5669  and  according  to  the  mode 
prescribed  by  sections  5144-5161. 

If  the  subject-matter  of  the  judgment  goes  to  or  affects  alone  the  personal 
representative,  executor  or  administrator,  of  the  deceased  party,  the  heirs  are 
not  proper  parties  to  the  revival.  If,  as  in  a  judgment  affecting  title  to  real 
estate,  the  heir  inherits,  the  heir  and  not  the  personal  representative  is  the  proper 
party.  In  proceedings  to  foreclose  a  mortgage,  it  will  be  advisable  to  make 
both  the  heir  and  personal  representative  of  the  defendant  mortgagor  parties; 
but  only  the  personal  representative  of  the  mortgagee,  who  is  merely  the  col' 
lector  of  the  money  due  to  the  estate  of  the  deceased- 
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Revivor  of    Judoment  against    Personal   Representative  op 
Deceased  Judgment  Defendant.  ' 

[Form  396.    g§  53G9,  5149,  5150] 

Common  Pleas  Court  of County,  Ohio. 

John  Doe,  Plaintiflf,  | 

No.  — .]  vs.  >  Motion  to  Revive  Judgment,  etc. 

John  Smith  et  als..  Defendants.  ] 

And  now  comes  the  plaintiff,  John  Doe,  and  shows  to  the  court  that 
since  the  rendition  of  the  judgment  herein  the  said  judgment  defendant, 
John  Smith,  has  died,  and  William  Smith  has  been  duly  appointed  and 
qualified,  and  is  acting  as  the  administrator  of  said  John  Smith,  deceased, 
said  judgment  being  unsatisfied. 

Wherefore  he  moves  for  a  conditional  order  of  revivor,  according  to 
the  statute  in  such  case  made  and  provided,  of  said  judgment  against 
said  William  Smith,  as  such  said  administrator  of  said  John  Smith,  de- 
ceased, etc.  Euw.\RD  Coke,  Attorney  for  Plaintifif. 

Allowance  of  Conditional  Order  of  Revivor. 

[Form  397.    §§5369,5150.] 
.lohn  Doe  i 

No.  — .]  va.  >  Conditional  Order  of  Revivor  of  Judgment. 

John  Smith  et  als.  j    .  . 

The  motion  of  the  plaintiff,  John  Doe,  in  this  cause,  for  a  conditional 
order  of  revivor  against  said  William  Smith,  as  the  administrator  of  said 
John  Smith,  deceased,  is  hereby  granted. 

It  is  therefore  ordered  that  a  conditional  order  of  revivor  issue  herein, 
to  be  served  and  returned  in  the  same  manner  as  a  summon.s,  requiring 
William  Smith,  as  the  administrator  of  said  John  Smith,  deceased,  to  show 

cause,  in  this  court,  by  or  on  the day  of ,  a.  d.  18 — ,  if  any  he  have, 

why  the  judgment  heretofore  rendered  at  the term  thereof,  a.  d.  18—, 

in  favor  of  said  John  Doe  against  the  said  John  Smith  and  others,  in  cause 

No.  — ,  for dollars,  principal  debt,  and dollars,  costs,  should  not 

be  revived  against  him  as  such  said  administrator  of  said  John  Smith,  de- 
ceased; and  on  his  failure  to  do  so,  said  judgment  shall  stand  revived 
accordingly. 

Note. — Such  motion  may  be  granted  and  conditional  order  made  by  a  judge 
in  vacation.  If  so,  be  signs  it  ns  such  judge,  and  tae  clerk  enters  it  upon  the 
Journal  in  vacation. 

[Form  398.    §§5369,5152.] 

The  State  of  Ohio; County,  ss. 

«.  To  the  Sheriff  of  said  County,  Greeting: 

You  are  hereby  commanded  to  notify  William  Smith,  as  the  adminis* 
irator   of  John   Smith,   deceased,  that   in  the  case  and  matter  of  the 
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judgment,  in  cause  No. ,  in  this  court,  wherein  John  Doe  is  plaintiff 

and  John  Smith  et  als.  are  defendants,  the  following  order  has  been 
made: 

\_Here  copy  conditional  order  of  revivor,  omitting  style  of  the  case.} 

You  will  make  due  return  of  this  writ  on  the day  of ,  a.  o. 

18 —  [_the  second  Monday  after  its  date'\. 

Given  under  my  hand  and  the  seal  of  our  said  court,  this day  of 

,  A.  D.  18—. 

[seal  of  court.]  ,  Clerk. 

Note. — Cause  against  revivor  must  be  shown  on  the  return  day  of  the  writ,  or 
the  judgment  will  stand  revived.     §5152. 

This  and  the  two  preceding  forms  will  be  sufficient  to  indicate  the  forms  for 
revivor  in  case  of  the  death  of  the  judgment  plaintiff,  and  where  both  parties 
to  the  judgment  have  died  since  its  rendition. 

[Form  399.    §§  5369,  5152.] 

-V-     -1  I  Final  Order  Reviving  Judgment  against  Adminis- 

T  u      d    -i'u     i.     1     (      trator  of  Defendant. 
John  Smith  et  als.  j 

In  this  case,  William  Smith,  administrator  of  John  Smith,  deceased, 

still  failing  to  show  cause  why  the  said  judgment  herein  should  not  be 

revived  against  him  as  such  said  administrator,  it  is  hereby  ordered  by 

the  court  that  said  judgment  in  favor  of  said  John  Doe  against  said  John 

Smith  et  als.  be,  and  the  same  is  hereby  revived  against  said    William 

Smith,  as  such  said  administrator  of  said  John  Smith,  deceased. 

Note. — For  revivor  of  dormant  judgment,  section  5367,  see  Forms  204-209. 
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CHAPTER  XXXVIII. 

JURISDICTION  AND  PROCEDURE  IN  ERROR. 

What  a  final  order  is.  Sec.  6707.  An  order  affecting  a,  substantial 
right  in  an  action,  when  such  order  in  effect  determines  the  action  and 
prevents  a  judgment,  and  an  order  affecting  a  substantial  right  made 
in  :i  .special  proceeding,  or  upon  a  summary  application  in  an  action 
aftei  judgment,  is  a  final  order  which  may  be  vacated,  modified,  or 
reversed,  as  provided  in  this  title  (tit.  4). 

JurUdiclion  of  the  Common  Pleas  in.  Sec.  6708.  A  judgment  ren- 
dere<l  or  final  order  made  by  a  Probate  Court,  justice  of  the  peace,  or 
any  otlier  tribunal,  board,  or  officer  exercising  judicial  functions,  and 
inferior  in  jurisdiction  to  the  Court  of  Common  Pleas,  may  be  re- 
versed, vacated,  or  modified  by  the  Court  of  Common  Pleas.  . 

Jurigdidion  of  Circuit  Court  in.  Sec.  6709.  (Sup.,  p.  383.)  A 
judgment  rendered  or  final  order  made  by  the  Common  Pleas  Court, 
may  be  reversed,  vacated,  or  modified  by  the  Circuit  Court,  for  errors 
appearing  on  the  record ;  all  errors  assigned  in  the  petition  in  error 
shall  be  passed  upon  by  the  court,  and  in  every  case  where  a  judgment 
or  order  is  reverse<l  and  remanded  for  a  new  trial  or  hearing,  the  Cir- 
cuit Court  shall,  in  its  mandate  to  the  court  below,  state  the  error  or 
errors  found  in  the  record  upon  which  the  judgment  of  reversal  is 
based. 

Jurisdiction  of  Supreme  Court  in.  Sec  6710.  {Sup.,  p.  383.)  A 
judgment  rendered  or  final  order  made  by  the  Circuit  Court,  any 
Court  of  Common  Pleas,  Probate  Court,  or  the  Superior  Court  of  any 
city  or  county,  may  be  reversed,  vacated,  or  modified  by  the  Supreme 
Court,  on  petition  in  error,  for  errors  appearing  on  the  record  ;  but  nw 
petition  in  error,  in  such  cases,  except  as  to  the  judgment  or  final  or- 
der of  the  Circuit  Court,  shall  be  filetl,  without  leave  of  the  Supreme 
Court,  or  a  judge  thereof;  and  the  Supreme  Court  shall  not,  in  any 
civil  cause  or  proceeding,  except  when  its  jurisdiction  is  original,  be  re- 
quired to  determine  as  to  the  weight  of  the  evidence ;  and  on  application 
of  any  party,  excepting  to  a  ruling  or  decision  of  the  Circuit  Court 
during  the  trial,'  or  on  motion  for  a  new  trial,  such  court  shall  find 
from  the  evidence  and  state  on  the  record  the  facts  upon  which  the 
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alleged  error  arises,  or  which  may  be  material  in  determining  whether 
error  has  intervened  or  not. 

(a)  In  a  proceeding  to  reverse  a  judgment  in  either  a  civil  or  crim- 
inal case,  the  court  regards  the  record  free  from  error  until  the  con- 
trary appears ;  and,  except  as  to  matters  relating  to  jurisdiction,  or 
where  counsel  have  overlooked  a  statute,  or  a  decision  of  this  court, 
governing  the  case,  the  court  confines  itself,  ordinarily,  to  the  errors 
alleged  by  the  party  complaining.     McHugh  v.  State,  42  O.  S.  154. 

A  judgment  will  not  be  reversed  merely  because  the  record  shows 
error  to  which  exception  has  been  taken.  The  error,  to  be  ground  of 
reversal,  must  be  prejudicial  to  the  rights  of  the  party  complaining; 
and  this  is  the  rule  in  both  civil  and  criminal  cases.     lb. 

A  master  commissioner,  or  other  party  entitled  to  fees  taxed  as  costs 
in  an  action,  can  not  in  his  own  name  prosecute  a  proceeding  in  error 
to  reverse  an  order  of  the  court  for  retaxing  the  costs,  or  disallowing 
his  claim  for  fees  in  the  case.     Fiedddey  v.  Diserens,  26  O.  S.  312. 

Error  will  lie  to  the  Common  Pleas  Court  to  review  the  final  orders 
of  boards  of  county  commissioners,  in  proceedings  under  the  "act  for 
opening  and  regulating  roads  and  highways."  Commissioners,  etc.,  v. 
JenHm,  19  0.  S.  348. 

A  judgment  void  for  want  of  jurisdiction  may  be  reversed  on  petition 
in  error.  Evans  v.  lies,  7  O.  S.  233  ;  Hettrick  v.  Wilso7i,  12  O.  S. 
136.  (And  on  reversal  in  such  case,  the  plaintiff  in  error  recovers 
costs  of  the  proceedings  in  error,  but  not  his  costs  in  the  action  in  the 
lower  court.     §  6727.) 

Where  the  judgment  is  joint,  if  it  is  erroneous  as  to  one,  it  is  erro- 
neous as  to  all ;  and,  in  such  case,  a  release  of  errors  by  one  will  not 
prevent  a  reversal  on  the  application  of  the  others.  Blanchard  v. 
Gregory,  14  O.  413.  (And  if  one  of  the  joint  judgment  debtors' 
rights  is  saved  from  the  operation  qf  the  statute  of  limitations,  the 
rights  of  all  are  saved.) 

A  party  may  dismiss  proceedings  to  reverse  a  judgment,  notwith- 
standing he  has  parted  with  all  interest  in  the  matter  litigated.  Lewis 
V.  Lewis,  15  O.  715.  (To  avoid  this,  the  transfer  of  interest  should 
provide  that  tlie  transferee  should  have  the  right,  without  the  right 
of  interference  by  the  assignor,  to  prosecute  error  or  appeal  in  the 
assignor's  name,  or  to  be  substituted  for  him.) 

The  Supreme  Court  has  no  power  to  rehear  a  cause  decided  by  the 
Supreme  Court  Commission,  after  the  Commission  expired.  (Its  decis- 
ion is  final.)  Maxid  v.  Maud,  34  O.  S.  540.  But  the  Supreme  Court 
may  vacate  or  modify  such  judgments,  etc.,  of  the  Supreme  Court  Com- 
mission, after  the  latter  expired,  under  sections  5354-5365.     Murphy 
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V.  Swadner,  34  O.  S.  672.  And  when  a  cause  was  transferred  fn^m 
the  Supreme  G>urt  to  the  Commission,  and  there  dismissed  for  want 
of  printing  record,  etc.  (section  6711),  such  dismissal  was  final,  and 
no  proceedings  in  error  could  be  commenced  again  in  the  Supreme 
G)urt     Atchtrly  v.  DicJciiiton,  34  O.  S.  537. 

An  order  o**  the  Common  Pleas  Court  appropriating  money  between 
different  judgment  creditors  may  be  reviewed  on  error.  It  is  a  6nal 
order.     Eamjit  v.  Wviatts,  3  O.  135.     See  section  6707. 

So  may  an  order  of  the  Common  Pleas  Court  in  an  application  to 
redeem  land  sold  for  taxes.  Streetv.  Francis,  3  O.  277.  But  slu appeal 
did  not  lie  in  such  case.     Maxtenon  v.  Beasley,  3  O.  301. 

Orders  of  the  Court  of  Common  Pleas,  on  petition  of  an  adminis- 
trator to  sell  lands,  could  be  reviewed  on  error.  Burroim  v.  Vandevier, 
3  O.  383  ;  Excing  v.  Hdlister  7  O.  (2  pt.)  138. 

Omission  to  certify  who  was  principal  and  who  surety  in  a  judgment 
is  not  ground  of  reversal,  where  the  facts  do  not  appear  of  record,  and 
there  is  no  bill  of  exceptions  setting  forth  the  evidence.  Kdly  v.  Coff 
lin»,  11  O.  310. 

Where  the  Court  of  Common  Pleas  reverses  a  judgment  of  a  jus- 
tice of  the  peace,  and  retuins  the  cause  for  trial  (section  6733),  error 
does  not  lie  to  the  judgment  of  reversal.  Kelley  v.  Hunter,  12  O.  216. 
It  is  otherwise  where  the  judgment  of  the  Common  Pleas  is  reversed. 
Schaeffer  v.  Marientlud,  17  O.  S.  183.  Error  will  lie  to  reverse  such 
judgment  of  reversal  while  the  cause  is  still  pending  in  the  court  to 
which  it  has  been  s<»  remanded ;  but  such  judgment  vvill  not  be  re- 
versed unless  it  clearly  appears  that  such  reversal  ought  not  to  have 
been  mljudged.  Hamnxond  v.  Hammond,  21  O.  S.  620;  King  v.  Dean, 
22  O.  S.  118.  (But  this  power  was  taken  away  from  April  18,  1883 
(80  V.  169),  until  May  4,  1885  (82  v.  230)— the  present  statute,  sec- 
tion 6710).  And  if,  on  reversal,  the  parties  proceeded  without  objec- 
tion to  another  trial  in  the  Court  of  Common  Pleas,  the  errors,  if  any, 
in  the  jutigment  of  reversal,  are  waive*.!.  Collins  v.  Davis,  33  O.  S. 
567  ;  Amlracs  v.  City  of  Voungetrnvn,  35  O.  S.  218. 

Error  could  be  maintained  to  review  proceedings  in  partition  under 
the  statute.     Smith  v.  Pratt,  13  O.  548. 

Proceedings  of  municipal  corporations  in  opening  streets,  assessing 
damages,  and  levying  taxe.^,  could  not  be  reversed  (m  error.  Dixon 
v.  Cincinnati,  14  O.  240.  (The  remedy  of  parties  injured  in  such 
cases  is  by  the  pri)j)er  civil  action  regularly  brought  in  court.) 

A  judgment  will  not  be  reversed  for  errors  ct)mraitted  subsequent  to 
its  rendition.     BowreU  v.  Zigler,   ID  O.  862.     But  erroneous  proceed- 
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ings  subsequent  to  the  judgraeut  may  be  reviewed.  Miller  v.  Peters,  25 
O.  S.  273. 

The  judgment  to  be  reviewed  must  be  fined  (i.  e.,  must  settle  the 
rights  of  the  parties.  It  Js  not  necessary  that  every  thing  should  be 
determined  on  the  basis  of  such  judgment.  In  the  federal  courts, 
a  decree  is  not  final  which  settles  the  rights  of  the  parties,  and 
refers  the  cause  to  a  master  to  state  an  account,  etc.,  on  the  basis  of 
the  decree.  The  master's  report  must  be  filed  and  confirmed,  and 
a  decree  based  upon  it,  to  constitute  the  final  decree.  This  is  not  nec- 
essary under  our  Code.  This  is  important  also  to  determine  when  the 
statute  of  limitations  begins  to  run).  Kinsey  v.  State,  3  O.  S.  508 ; 
Holbrook  v.  Connelly,  6  O.  S.  199  ;  Eobbs  v.  Beckwith,  6  O.  S.  252  ; 
Steubenville,  etc.,  B.  Co.  v.  Patrick,  7  O,  S.  170;  Bollesv.  Stockman, 
42  O.  S.  445. 

But  a  decree  which  completely  disposed  of  distinct  parts  of  the  case 
was  final.      Teaffv.  Hewitt,  1  O.  S.  511. 

If  relief  can  be  had  in  the  District  (Circuit)  Court,  it  must  be 
sought  there,  unless  there  be  special  reason  for  coming  to  the  Supreme 
Court.  Benham  v.  Conklin,  3  O.  S.  509  ;  State  v.  Williams,  26  O.  S. 
170;  Kosminski  v.  Barrett,  34  O.  S.  163.  (Where  the  case  involves  a 
question  of  statutory  law  affecting  the  entire  state,  and  which  the 
court  of  one  circuit  can  not  settle,  leave  will  usually  be  granted  under 
section  6710  to  file  a  petition  in  error  in  the  Supreme  Court  directly 
from  the  trial  court,  as  in  Ingham  v.  Lindeman,  37  O.  S.  218,  where, 
under  the  law  governing  assignments  for  the  benefit  of  creditors,  and 
involving  the  proper  practice  under  it,  a  petition  in  error  was  allowed 
to  be  filed  from  the  Probate  Court.) 

Where  the  questions  are  of  .unusual  gravity,  and  tlieir  decision  at  an 
early  day  is  highly  desirable,  the  Supreme  Court  will  depart  from  its 
usual  practice,  and  consider  them  as  fully  on  a  motiim  for  leave  to  file 
a  petition  in  error  as  upon  the  i)etition  if  filed.  Lamb  v.  Lane,  4  O.  S. 
167.  (This  was  before  the  enactment  of  the  present  section  (6713), 
enacted  in  1875,  which  permits  a  reversal  on  motion  for  leave  to  file 
petition  in  error,  etc.) 

An  order  discharging  an  attachment  may  be  reversed  while  the 
action  in  which  it  issued  is  pending.      Watson  v.  Sullivan,  5  O.  S.  42. 

Proceedings  of  the  Probate  Court  to  appropriate  lands  on  applica- 
tion of  a  railroad  company  may  he  reviewed  on  error.  Atlantic,  etc., 
R.  Go.  v.  Sidlivant,  5  6.  S.  276. 

Under  former  statutes  (prior  to  1857,  section  5706),  proceedings  in 
error  would  not  lie  in  cases  of  divorce  and  alimony.      Tappan  v.  Tap 
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jKtn,  6  O.  S.  64.  ( Error  will  uot  now  lie  to  a  decree  grantiag  or  re- 
fusing a  divorce.) 

Final  order  of  the  Common  Pleas  in  a  bastardy  case  may  be  re- 
viewed and  reversed  on  error.     Hobbs  v.  Beckioith,  6  O.  S.  252. 

An  order  of  the  Common  I^eas  in  a  proceeding  to  contest  the 
removal  of  a  county  seat  may  be  reversed.  Powen  v.  Reed,  19  O. 
8.  189 

An  order  striking  a  case  from  the  docket  for  want  of  service  is  revers- 
ible on  error.     Evam  v.  iZes,  7  O.  S.  233. 

An  order  removing  a  cause  from  a  state  to  a  federal  court  may  be 
reversed.  Home  Ins.  Co.  v.  Dunn,  20  O.  S.  175.  (The  ground  for 
reversing  the  order  of  removal  in  this  case  was  not  valid,  and  was 
reversed  by  the  U.  S.  Supreme  Court.     19  Wal.  214.) 

An  allowance  of  temporary  alimony  by  a  judge  at  chambers,  and  an 
order  dismissing  a  petition  in  a  proceeding  to  modify  a  final  order  with 
respect  to  the  custody  of  children  in  a  divorce  suit,  are  final  orders, 
which  may  l)e  reviewed  on  error.  King  v.  King,  Xeal  v.  Xeal,  38 
O.  S.  370^  558. 

An  order  may  be  reviewable  on  error,  in  an  appealable  case,  which 
order  would  not  be  appealable.  Home  hu.  Co.  v.  Dunn,  20  O.  S.  175  ; 
Reeves  v.  SkeneU,  6  O.  S.  251 ;    Taylor  v.  Fitch,  12  O.  S.  169. 

A  judgment  of  a  justice  of  the  pciice  in  forcible  entry  and  detainer 
is  within  section  6708.  Kelly  v.  Niehols,  10  O.  S.  318.  But  the  refusal 
of  a  Court  of  Ci)mmon  Pleas  to  allow  a  j)etition  in  error  in  a  forcible 
entry  and  detainer  proceeding  is  not  reviewable.  RothireU  v.  Wintersmith, 
42  O  8.  249.  (Judgment  in  detainer  before  justice,  no  bar  to  a  second 
action.  New  actions  may  be  brought  until  they  become  vexatious, 
when  further  suits  may  be  enjoined  on  that  ground.  See  section  6601. 
Such  judgment  can  not  be  reviewed  on  the  toeight  of  the  evidence. 
§  6610.  And  petition  in  error  in  the  Common  Pleas  can  only  be  filed 
by  leave  of  that  court.     §  6610.) 

An  order  of  a  justice  of  the  peace  overruling  a  motion  to  dis- 
charge an  attachment  is  reviewable  on  error.  Yoxing  v.  Gerdet,  42 
O.  S.  102. 

The  order  of  the  judge,  under  the  statute  relating  to  fugitives  from 
justice  (sections  9.>-97),  where  the  facts  only  apj>eared  by  bill  of  excep- 
tions, could  not  be  reviewed.  Sheldon  v.  McKnight,  Wilcox  v.  Nobte,  .34 
O.  S.  316,  520. 

Improperly  disntissing  an  appeal  is  ground  of  reversjil  on  error. 
Eaton,  dr..,  R.  Co.  v.  Varnum.  11  O.  S.  622.  (So,  it  would  seem  in  an 
order  improperly  sustaining  an  ap{)eal,  excepted  to  at  the  time,  when 
going  to  the  jurisdiction  of  the  appellate  court.) 
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Error  does  not  bring  into  the  appellate  court  any  thing  except  the 
orders  complained  of.  It  leaves  the  court  below  all  jurisdiction  not 
inconsistent  with  the  power  to  reverse,  vacate,  or  modify  the  final 
judgment  or  order  sought  to  be  reversed.  Goode  v.  Wiggins,  12  O. 
S.  341. 

Under  the  former  practice,  where  judgment  in  attachment  was  ren- 
dered by  a  justice  of  the  peace  against  a  defendant,  on  the  ground 
that  he  was  a  non-resident  of  the  county,  such  defendant  could  obtain 
a  reversal  upon  assigning  as  error  the  fact  that  he  was  not  such  non-resi- 
dent. Harishorn  v.  Wikon,  2  O.  27  ;  Smith  v.  Frait,  13  0.  550-1.  (As 
such  fact  would  be  dehors  the  record,  and  if  true,  the  judgment  void 
in  fact,  and  there  being  no  provision  for  setting  the  judgment  aside 
before  the  justice,  the  same  rule  should  now  apply,  under  the-  Code. 
See  Error  in  Fact.  In  the  Common  Pleas,  a  new  trial,  after  the 
terra,  under  sections  5354-5305,  can  be  obtained.) 

A  judgment  of  restitution  on  reversal  is  a  judgment  which  the  court 
has  inherent  power  to  execute.  If  the  judgment  of  reversal  contains 
evidence  of  the  preci.<e  thing  to  be  restored,  the  writ  of  restitution  may 
be  awarded,  but  when  the  matter  to  be  restored  is  not  specified,  and 
depends  upon  matter  dehors  (outside  of)  the  record,  it  is  inconsistent 
with  the  policy  of  the  law  to  permit  execution  without  an  opportunity 
to  make  defense,     Cowden  v.  Herford,  4  O.  374.    §  5490. 

Since  the  passage  of  the  act  of  1^31  (3  Chase,  1714,  section  22),  in- 
corporated from  the  Code  of  Civil  Procedure  into  this  revision  (section 
5409),  the  title  of  a  purchaser,  whether  a  party  to  the  suit  or  not,  will, 
ordinarily,  be  unaflTected  by  the  reversal  of  the  judgment.  Query  as  to 
the  rule  in  Ohio  previously.  MeBride  v.  Longworth,  14  0.  S.  349 ; 
Hubbell  V.  Broadu'ell,  8  O.  120;  Irivin  v.  Jeffers,  3  O.  S.  389;  SmiHi 
V.  Dixon,  27  O.  S.  471. 

On  reversal,  the  cause  should  be  taken  up  by  the  court  below  at  the 
point  where  the  first  error  was  committed,  and  be  proceeded  with  to 
final  judgment.     Commissioners  v.  Carey,  1  O.  S.  463. 

Where  a  judgment  is  reversed  for  error  in  overruling  a  motion  for  a 
new  trial,  on  the  ground  that  the  verdict  is  contrary  to  the  evidence,  it 
is  error  for  the  reviewing  court  to  remand  the  cause  with  instructions 
to  render  judgment  in  favor  of  the  plainliflT  in  error,  he  not  being  en- 
titled to  a  judgment  on  tiie  pleadings,  and  there  being  no  agreed  state- 
ment or  finding  of  facts  and  the  cause  being  one  in  which  either  party 
was  entitled  to  a  jury.  Emery  v.  Irving  Natl.  Bank,  25  O.  S.  360.  Or 
for  the  reviewing  court  to  render  judgment.  Miller  v.  Sidlivan,  26  O. 
S.  639.  Overruling  motion  for  new  trial  on  the  ground  of  newly  dis- 
covered evidence  is  discretionary,  and  not  reviewable  on  error,  unless 
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the  fada  are  admitted  or  found,  or  luaDifest  abuse  of  discretion  be 
shown.     Smith  v,  Bailey,  2G  O,  S.  1. 

Where  a  case  is  dismissed  f  )r  want  of  service,  but  the  plaintiff*  was 
dead  at  the  time,  his  j)er8onal  representative  may  proceed  under  section 
5354,  assigning  error  in  fad,  or  he  may  obtain  a  reversal  if  errors  ap- 
penr  in  the  record.      Welton  v.   miliams,  28  O.  S.  472. 

The  court  will  not  change  an  (jrdcr,  so  as  to  constitute  the  order 
which  the  court  intended  to  make,  if  it  appear  that  the  entry  as  made 
is  proper.     Murphy  v.  Siixulrncr,  34  O.  S.  671. 

But,  in  many  cases,  as  the  reception  of  illegal  testimony,  erroneous 
instructions  to  the  jury,  discharge  of  the  jury  in  a  criminal  case,  and 
other  like  matters,  the  action  of  the  court  will  he  deemed  prejudicial, 
and  aff()rd  ground  for  revertsal,  unless  it  dearly  appear  fn)m  the  record 
that  the  party  complaining  was  not  prejudiced  by  the  error.  Wilson 
V.  Barkalow,  11  O.  S.  470;  Banning  v.  Bannimj,  12  O.  S.  437;  Dvb- 
bim  V.  State,  14  O.  S.  493;  Bartges  v.  OSeil,  13  O.  S.  72;  Uwe  v. 
Lehman,  15  O.  8.  179.  (If  sufficient  evidence  is  shown  by  the  record, 
the  bill  of  exceptions  containing  it  all,  to  sustain  the  judgment,  on  a 
trial  to  the  court,  without  the  testimony  of  an  incomj)etent  witness,  the 
admission  of  the  evidence  of  such  incompetent  witness  is  not  a  sufficient 
ground  of  reversal.     Kilbourn  v.  Fury  26  O.  S.  161-2.)  . 

A  party  may  consent  to  a  judgment.  Wells  v.  Martin,  1  O.  S.  386  ; 
Jackson  x.JaeJcson,  Id  O.  a.  \(iS.  Accepts  its  fruits.  Tabler  v.  Wseman, 
2  O.  H.  207.  Or  release  errors.  Wilcox  v.  May,  19  0.  408.  And  by 
such  means  preclude  the  reversal  of  such  judgment  at  his  instance. 

Where  a  6o;uidoes  not  disclose  the  relation  of  ])rincipal  and  surety, 
the  surety  is  not  estopjicd  from  defending  on  the  ground  that  time  was 
given  to  the  princi])al  in  fact.  Bank  of  Steubenville  v.  Hoge  H  a/.,  6 
O.  18.  The  plaintiflf,  after  his  demurrer  to  a  plea  in  bar  was  <»ver- 
ruled,  took  issue  upon  it  on  leave.  In  the  Supreme  Court  on  error,  he 
was  not  permitted  to  question  its  validity.  Milehel  v.  MeCabe,  10  O.  40."). 
If  the  exclusion  of  com})etent  testitnony  l)e  excepted  to  at  the  lime, 
the  error  is  not  cured  by  the  offer  of  the  opposite  party,  at  a  subsequent 
stage  of  the  case,  to  admit  the  testimony  so  excluded.  Bcynolds  v. 
Tacittfr,  6  0.  S.  510. 

And  where  a  party  has  resisted  the  jurisdiction  as  far  as  he  could, 
he  does  not  waive  the  error  by  trying  the  cause.  Forbet  v.  Coffin,  6 
O.  33 

W  here  the  only  error  is  an  excess  in  the  amount  of  the  judgment, 
the  creditor  may  remit  the  excess ;  whereupon  the  judgment  will  be 
affirmed.  Averill  C.  &  0.  Co.  v.  Vemer,  22  O.  S.  372 ;  Doolittle  v. 
McCuUough,  7  O.  S.  299. 
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Defendant  in  error  may  file  a  cross-petition  in  error.  ShinMe  v. 
First  National  Bk.,  22  O.  S.  516.  And  he  may  do  so  without  leave  of 
the  court.     Bundy  v.  Ophir  Iron  Co.,  35  O.  S.  80. 

Matters  resting  in  the  discretion  of  the  court — as  settiug  aside  a  levy, 
Bliss  V.  Ensbw,  3  O.  269  ;  permitting  the  separation  of  a  jury  during  a 
trial,  Davis  v.  ^tate,  15  O.  72 ;  amendments,  Kemper  v.  Lane  Semi- 
nary, 17  O.  293  ;  the  examination  of  a  witness  who  remained  in  court 
contrary  to  its  order,  Laughliyi  v.  State,  18  O.  99  ;  directing  a  special 
verdict,  Cleveland,  etc.,  E.  Co.  v.  Terry,  8  O.  S.  570;  the  continu- 
ance of  a  cause.  Holt  v.  State,  11  O.  S.  691 ;  and  other  like  matters. 
Avery  v.  Rupa,  9  O.  S.  397  ;  Gandolfo  v.  State,  11  O.  S.  114— will 
not,  ordinarily,  be  reviewed  on  error. 

(A  gross  abuse  of  discretion  by  the  court  is  ground  for  reversal  upon 
error.      Union  Cent.  Life  Ins.  Co.  v.  Cheever,  36  O.  S.  201.) 

Where  the  power  exercised  by  the  court  is  founded  in  legal  discre- 
tion, governed  by  known  rules  and  fixed  principles — as  the  discharge 
of  a  jury  in  a  criminal  case — the  action  of  tlie  court  may  be  reversed 
on  error.     Dobbins  v.  State,  14  0.  S.  493. 

Where  a  judgment  is  vacated  at  a  subsequent  term,  without  notice 
to  the  plaintiff,  the  order  is  void,  and  will  be  reversed.  Hettrick  v. 
Wilson,  12  O.  S.  136.  But  errors  will  lie  to  orders  made  under  section 
5354  et  seq.,  in  relation  to  new  trials  after  judgment.  31yers  v.  Myers, 
6  O.  S.  221 ;   Taylor  v.  Fitch,  12  O.  S.  169. 

That  the  parties,  without  objection,  proceeded  to  trial  on  the  tran- 
script of  a  justice  of  the  peace,  no  pleadings  being  filed  at  any  time, 
is  not  ground  of  reversal.  Hallam  v.  Jacks,  11  O.  S.  692.  Formerly  an 
order  awarding  a  new  trial  on  the  ground  that  the  verdict  is  not  sustained 
by  the  evidence,  was  not  a  final  order  within  the  meaning  of  these  sec- 
tions as  originally  enacted,  but  is  now  within  such  meaning,  under  the 
present  section  (6710),  in  connection  with  section  5801.  Beatty  v. 
Hatcher,  13  O.  S.  115;  Ide  v.  ChurchiU,  14  O.  S.  372.  Applies  also 
to  verdicts  to  contest  the  validity  of  a  will.  Glancy  v.  Glancy,  17  0. 
S.  134.  To  determine  the  weight  of  the  evidence  on  error,  a  motion 
for  a  new  trial  must  have  been  made  in  the  lower  court  in  equity  cases 
as  well  as  others. 

A  judgment  will  be  reversed  if  the  petition  does  not  contain  facts 
sufficient  to  contsitute  a  cause  of  action  (because,  on  such  a  petition, 
if  the  answer  of  the  defendant  has  not  supplied  the  necessary  facts 
omitted  from  the  petition,  as  unskillful  answers  sometimes  do,  the  judg- 
ment should  have  been  for  the  defendant).  Trott  v.  Sarcfiett,  10  O.  S. 
241;  Cleveland,  etc.,  R.  Co.  v.  Stackhouse,  10  O.  S.  567;  Trimble  v. 
Doty,  16  O.  S.  118. 
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And  such  cause  of  action  must  be  one  in  favor  uf  the  plaiotiflf. 
Weidner  v.  Rankin,  26  O.  S.  522.  But  if  the  petition  contains  facts 
siiflicient  to  constitute  a  cause  of  action,  it  is  not  ground  of  reversal 
that  the  fact*  are  defectively  stated.  Bethel  v.  Woodworth,  11  O.  S. 
393:  Youngtftotvn  \ .  3/oorr,  30  O.  S.  133.  And  a  defective  petition 
may  be  aided  by  averments  in  the  answer.  McFeely  v.  Vantyl^,  2  O. 
197;  Erwin  v.  Shaffer,  9  O.  S.  43;  Dayton  Im.  Co.  v.  Kelly,  24  O.  S. 
345.  So  an  answer  otherwise  defective  may  be  sufficient  in  view  of  aver- 
ments in  the  ptition.     Gebhart  v.  Sorrels,  9  O.  S.  461. 

(It  may  be  stilted  as  the  general  rule,  that  every  thing,  not  excepted 
to  and  the  exception  pn)perly  saved,  is  cured  by  the  verdict,  except  the 
question  of  the  jurisdiction  of  the  court  of  the  subject-matter,  and  that 
the  petition  does  not  state  a  cause  of  action  or  the  answer  a  defense, 
when  the  verdict  is  for  the  defendant.) 

It  is  impio|)er  to  reserve  a  case  to  the  Supreme  Court  to  determine 
mere  questions  of  fact.  0<fi>om  v.  Taylor,  6  O.  S.  199.  (The  Circuit 
.Court  has  no  power  to  reserve  any  case  for  decision  by  the  Supreme 
Court,  as  the  District  Court  had.) 

Findings  of  fact  are  to  be  so  construed  as  to  support  the  judgment, 
if  it  can  be  fairly  done.  Jack  v.  Hudnall,  25  O.  S.  255.  But  where 
the  bill  of  exceptions  discloses  all  the  evidence  offered  on  the  trial,  and 
the  court,  upon  examination  thereof,  finds  that  all  the  facts  which 
such  evidence  in  any  degree  t'^ida  to  prove  will  not  sustain  the  judg- 
ment, it  must  be  reversed.      Wooley  v.  StaJey,  39  O.  S.  354. 

See  notes  to  sections  5115,  5190,  5303,  5297-5304,  5310. 

The  record  in  the  Supreme  Court  must  be  printed.  Sec.  6711.  {Sup., 
p.  384.)  When  a  petition  in  error  is  filed  in  the  Supreme  Court,  so 
much  of  the  record  to  he  reviewed  as  will  show  the  error  complained  of 
shall  be  printed,  and  ten  of  the  printed  copies  thereof  filed  with  the  pa- 
pers, which  printing  the  plaintiff  in  error  may  have  done,  or  he  may  de- 
posit with  the  clerk  sufficient  money  to  pay  the  cost  thereof;  and  if  he 
fail  f«>r  sixty  days  after  filing  the  petition,  to  file  such  printed  copies  or 
make  such  defxisit,  tlie  petition  in  error  shall  be  dismisse<l,  unless  the 
court,  «)n  good  cause  shown,  exteml  the  time  or  dispense  with  such 
printing;  and  the  fair  expense  of  such  printing  shall  be  taxed  as  {>art 
of  tlie  costs.  The  clerk  shall  deliver  to  the  court,  at  each  monthly 
call  of  tlie  docket,  a  list  of  cases  in  default  under  this  section,  and  the 
court  shall  call  the  same,  and  make  disposition  thereof  as  herein 
provided. 

Note.— To  lave  cost«,  only  the  substantial  parts  uf  the  record  necessary  to 
considi-i  the  questions  involved  for  decision,  should  be  printed.     The  written 
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record  is  in  the  court.  If  it  be  claimed  that  sufBcient  is  not  printed,  the  matter 
can  be  called  to  the  attention  of  the  courton  motion,  and  the  proper  order  made. 
If  more  than  the  sixty  days'  time  is  desired  to  print,  or  from  the  exceptional 
circumstance.'^  of  the  case  it  is  sought  to  dispense  with  printing,  a  motion  for 
SUCH  purpose  sliould  be  promptly  filed  within  the  sixty  days.  It  the  party  pro- 
cures the  printing  of  the  record,  he  should  file  with  the  clerk  the  printer's 
bill,  verified  by  the  aflldavit  of  the  printer,  and  the  same  will  be  taxed  as 
costs  if  reasonable  in  amount.  Where  money  is  furnished  the  clerk  for  the 
purpose,  he  procures  the  printing  to  be  done,  and  enters  the  amount  paid  there- 
for as  costs.  Briefs,  in  the  argument  of  causes  upon  the  general  docket  upon 
their  merits,  must  be  printed,  and  ten  copies  filed  with  the  record.  The  party 
has  to  bear  this  expense.  It  can  form  no  part  of  the  costs.  Upon  a  motion  for 
leave  to  file  a  petition  in  error,  but  one  brief  need  be  filed  by  the  mover.  It 
need  not  be  printed,  nor  need  the  record  be.  (See  Eules  of  Supreme  Court  4, 
5,  8,  19,  for  requirements  on  these  subjects.) 

(a)  The  dismissal  of  a  petition  in  error  for  the  want  of  a  printed 
record,  as  required  by  this  section,  is  a  bar  to  a  second  petition  in 
error.     Railroad  Co.  v.  Belt,  36  O.  S.  93. 

This  section  as  to  the  time  for  printing  records  held  to  have  no  refer- 
ence to  cases  reserved  from  the  District  Court.  Cow  Run  Iron,  etc., 
Co.  V.  Lehmer,  38  O.  S.  373. 

TF/ie/i  Supreme  Court  shall  assess  a  penalty.  Sec.  6712.  (Sup.,  p. 
384.)  When,  in  any  such  case,  the  judgment  or  final  order  of  a  Cir- 
cuit Court  is  affirmed,  there  shall  be  taxed,  as  part  of  the  costs  in  the 
case,  a  reasonable  fee,  to  be  fixed  by  the  court,  not  less  than  twenty-five 
nor  more  than  three  hundred  dollars,  to  the  counsel  of  the  defendant; 
and  the  court  shall  adjudge  to  the  defendant  damages  in  such  sum  as 
may  be  reasonable,  not  exceeding  five  hundred  dollars,  unless  the  judg- 
ment or  final  order  of  the  Circuit  Court  directs  tlie  payment  of  money, 
and  execution  thereof  was  stayed  in  such  proceeding  in  error  in  the 
Supreme  Court,  when,  in  lieu  of  such  penalty,  it  shall  bear  additional 
interest,  at  a  rate  not  exceeding  five  per  centum  per  annum,  for  the 
time  for  which  it  was  stayed,  to  be  ascertained  and  awarded  by  the 
court;  but  if  the  Supreme  Court  certify  in  its  judgment  that  there  was 
reasonable  cause  for  the  proceeding  in  error,  neither  such  fee,  nor  ad- 
ditional interest,  nor  penalty,  shall  be  taxed,  adjudged,  or  awarded. 

Note. — This  section  is  limited  to  affirmances  of  judgments  of  the  Circuit 
Court,  as  petitions  in  error  can  be  filed  from  it  without  leave,  as  a  matter  of 
course,  and  of  right  (section  6710).  which  is  not  so  as  to  other  courts.  Its  pur- 
pose is  to  prevent  proceedings  merely  for  delay  or  vexation  in  the  Supreme 
Court,  and  to  secure  the  efficiency  of  the  Circait  Court  should  be  enforced  ac- 
cording to  its  terms.  It  lias  been  evaded  in  some  instances  heretofore  by  the 
party  dismissing  his  petition  in  error  a  short  time  before  the  hearing  of  the  case 
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in  order.  The  paify  has  oot  sach  right.  I  5814,  cl.  6.  It  would  be  well  for 
the  court  to  permit  such  dismissals  only  by  consent  of  both  parties,  and  if  the 
defendant  in  error  does  not  consent,  and  the  plaintiff  in  error  asks  to  dismiaa 
his  petition,  to  affirm  and  affix  a  proper  penalty. 

Petition  and  summons  in  error.  8ec.  6713.  The  proceedings  to  ob* 
tain  such  reversal,  vacation,  or  modification  shall  be  by  petition  in 
error,  filed  in  a  court  having  power  to  make  the  reversal,  vacation,  or 
mudification,  and  setting  forth  the  errors  complained  of;  thereupon  a 
summons  shall  issue  and  be  served,  or  publication  made,  as  in  the 
commencement  of  an  action,  and  a  service  on  the  attorney  of  record 
in  the  original  case  shall  be  sufiScieut ;  the  summons  shall  contain  a 
statement  that  a  petition  in  error  has  been  filed  in  the  case ;  and  if 
issued  in  vacation,  it  shall  be  returnable  on  or  before  the  first  day  of 
the  term  of  the  court,  and  if  issued  in  term  time,  it  shall  be  returnable 
on  a  day  therein  named ;  and  if  the  last  publication,  or  service  of  the 
summons,  be  made  ten  days  befjre  the  end  of  the  term,  the  case  shall 
stand  for  hearing  at  that  term ;  but  the  Supreme  Court,  on  the  hear- 
ing of  a  motion  for  leave  to  file  a  petition  in  error,  whereof  ten  days' 
personal  notice  has  been  given  to  the  adverse  party,  or  his  attorney, 
may,  in  its  discretion,  at  the  time  of  granting  such  leave,  if  error,  for 
which  the  judgment  or  final  order  should  be  reversed,  vacated,  or 
m(xlified,  plainly  appear  on  the  record,  and  all  the  judges  sitting  at 
the  hearing  concur  therein,  enter  a  judgment  of  reversal,  vacation,  or 
modification,  unthout  the  issue  or  service  of  a  summons  in  error. 

Note. — The  regular  term  of  the  Supreme  Court  commences  on  Tuesday  after 
the  first  Monday  in  January  in  each  year,  at  the  city  of  Columbus,  g  410.  And 
it  may  hold  special  and  adjourned  terms  at  such  times  and  places  as  the  judges, 
or  a  majority  of  them,  may  determine;  but  if  a  special  term  is  held  elsewhere 
than  in  Columbus,  thirty  days'  notice  thereof  must  be  given  as  prescribed  in 
that  section.  It  is  usual  to  adjourn  the  court  from  about  June  20  to  September 
20,  and,  without  day,  some  time  in  December,  each  year.  These  are  not  special 
or  adjourned  terms,  but  parts  of  the  regular  January  term. 

(a)  Proper  parties  in  error,  and  effect  of  mistake  or  omission  in  this 
respect: 

Persons  who  have  an  interest  in  the  subject-matter  affected  by  the 
judgment  or  final  order  are  proper  parties.  Creed  v.  Laneofter  Blc, 
1  O.  8.  1. 

Errors  not  assigned  will  not  be  permitted  to  be  alleged  viva  voce  at 
the  hearing.      WdU  v.  Martin,  1  O.  S.  386. 

Non-resident  lunatic  defendants  may  be  brought  in  by  publication. 
41 
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Sturges  v.  Longworth,  1  O.  S.  544.  In  such  case,  the  court  may  ap- 
point a  guardian  ad  litem  for  the  lunatic,  to  defend  the  suit  fur  him. 
Id.  And  it  is  error  to  decree  against  the  lunatic  without  such  answer 
from  the  guardian  ad  litem.  Id.  All  parties  to  the  original  judgment 
or  order  sliould  join  in  the  petition  in  error.  Id.  When  the  inter- 
ests of  two  are  joint  and  inseparable,  and  the  rights  of  one  are  saved 
as  against  the  statute  of  limitations,  the  saving  inures  to  both.     Id. 

Where  the  action  was  against  three  makers  and  the  indorser  of  a 
promissory  note,  one  of  the  makers  only  making  defense,  and  judg- 
ment against  a'll.  The  maker  who  answered  filed  a  petition  in  error 
not  making  his  co-makers,  or  the  indorser,  parties  to  tiie  proceeding  in 
error.  Held,  that  lie  should  do  so,  or  submit  to  a  dismissal  of  his  pe- 
tition.    Smetters  v.  Rainey,  13  O.  S.  568. 

All  the  defendants  in  a  joint  judgment  are  necessary  parties  to  a 
petition  in  error  prosecuted  by  one  of  them,  and  may  be  made  so  under 
section  5007 ;  they  must  all  be  made  such  parties  within  the  time  lim- 
ited by  statute,  now  two  years,  or  the  court  of  errors  will  have  no  such 
jurisdiction  over  the  subject-matter  as  will  authorize  it  to  reverse  or 
modify  any  part  of  the  judgment.  Any  such  joint  judgment  debtor, 
after  being  so  made  a  party,  may  plead  the  statute  of  limitations, 
which  plea,  if  found  to  be  true,  will  oust  the  court  entirely  of  jurisdic- 
tion to  reverse,  etc.     Smetters  v.  Rainey,  14  O.  S.  287. 

Where  a  joint  judgment  debtor — a  partner — was  by  mistake  not 
named  in  the  petition  in  error,  he  may  be  made  a  party  plaintiff  in 
error,  though  the  statutory  period  in  which  error  may  be  brought  has 
elapsed.     Secor  v.  Witter,  39  O.  S.  218. 

A  garnishee  is  not  a  party.     Id. 

The  filing  of  a  petition  in  error  alone  does  not  commence  the  action ; 
a  summons  must  also  issue.    "§  5035;  Robinson  v.  Orr,  16  O.  S.  284. 

In  proceedings  for  a  county  road,  where  parties  petition  for  a  view, 
etc. ,  and  after  a  report  in  favor  of  the  road  other  parties  petition  for  a 
review  against  it,  after  final  order  of  the  commissioners,  in  a  petition 
in  error  to  review  such'fiual  order  by  one  party,  the  other  party  must 
be  made  party  to  the  proceeding.  Comm'rs  Wood  Co.  v.  Jenkins,  19 
O.  S.  348. 

Where  the  plaintiflT  in  an  action  to  recover  land  dies  after  judgment 
against  him,  his  heirs  may  prosecute  error  to  reverse  the  judgment. 
If  she  be  a  married  woman,  and  her  husband  was  joined  with  her  as 
a  party  plaintiff,  he  may  join  with  the  heirs  in  a  petition  in  error. 
Hammond  v.  Hammond,  21  O.  S.  620. 

Action  against  three  defendants — two  only  served — judgment  against 
all  three — petition  in  error  by  defendant  not  served  to  District  Court—- 


JUUISDICTION   AND   PROCEDURE   IN    ERROR.  643 

reversal  of  judgment,  and  judgment  rendered  against  the  two  who 
were  served — petition  in  error  by  them  to  Supreme  Court :  Held,  not 
suHicient  jurisdiction  of  subject>matter  to  authorize  reversal  of  either 
judgment  in  either  court.     Jones  v.  Marsh,  30  O.  S.  20. 

Wheie  party  to  judgment  dies,  one  who  becomes  privy  to  it  by  oper- 
ation of  law  may  file  petition  in  error,  without  being  first  made  a 
partv  to  such  judgment;  but,  in  his  petition,  he  must  state  the  fact^t 
from  which  such  privity  arises;  they  are  issuable,  and  such  petition  in 
error  must  be  verified  as  other  pleadings  are.  Hanover  v.  Sperry,  35 
O.  S.  244. 

Proceedings  in  error  can  not  be  instituted  in  the  name  of  the  de- 
ceased party.     Kennard  v.  Kennard,  35  O.  S.  660. 

The  omission,  as  party  to  a  petition  in  error,  of  one  of  the  defend- 
ants in  the  lower  court,  will  not  deprive  the  reviewing  court  of  juris- 
diction ;  and  if  the  defendant  in  error  does  not  make  the  objection  in 
the  District  Court,  he  can  not  in  the  Supreme  Court.  Bank  v.  Qreen, 
40  O.  S.  431. 

A  reviewing  court  is  not  bound  to  notice  errors  in  the  reconl  which 
have  not  been  8|)ecifically  assigned.  Booth  v.  Hiibbard,  8  O.  S.  243 ; 
Wells  v.  Martin,  1  O.  S.  386.  And,  as  a  general  rule,  will  not  do  so, 
except  as  to  defects  relating  to  the  jurisdiction.  Ltvi  v.  Daniels,  22 
O.  S.  38.  They  are  presumed  to  have  been  waived  Pollock  v.  Cohen, 
32  O.  S.  514.  Nor  will  the  court  look  beyond  the  assignments  sj)€ciaUy 
made  in  the  court  below,  unless  there  was  a  general  assignment  in  that 
•(.urt.  Davis  v.  Hiiies,  6  O.  S.  473  ;  Randall  v.  Turner,  17  O.  S.  262 ; 
Woodward  v.  Sloan,  27  O.  S.  592 ;  Hettrick  v.  Wilson,  12  O.  S.  136- 
138 ;  Corry  v.  Fdtz,  29  O.  S.  327.  And  the  Supreme  Court  will  some- 
times reverse  on  the  general  assignment  of  ernir  made  in  the  District 
C\)urt.  Hettrick  v.  Wilson,  12  O.  S.  136-138 ;  Gittings  v.  Baker,  2 
O.  S.  21. 

(It  is  always  advisable  to  allege  in  the  petition  in  error,  by  way  of 
general  assignment,  that  "  there  are  other  errors,  prejudicial  to  tlie 
plaintiff  in  error,  manifest  upon  the  face  of  the  record."  This  assign- 
ment would  not,  however,  seem  to  be  sufllicient  to  require  any  court 
of  error  to  determine  the  weight  of  the  evidence.) 

If  no  objection  has  been  taken  that  the  petition  in  the  action  docs 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  prior  to  filing 
the  petition  in  error  in  the  Supreme  Court,  notice  of  such  objection 
should  appear  in  the  record,  in  some  form,  before  the  case  is  heard. 
Youngslown  v.  Moore,  30  O.  S.  133. 

If  the  facts  alleged  in  an  answer  are  not  denied  by  a  reply,  but  the 
case  was  tried  upon  the  evidence,  without  objection,  the  answer  being 
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in  fact  denied,  and  no  exception  taken  until  after  judgment  has  been 
affirmed  by  the  District  Court,  the  Supreme  Court  will  not  reverse  for 
that  cause.  Woodward  v.  Sloan,  27  O.  S.  592 ;  Gordon  v.  Hoffman, 
15  O.  S.  212. 

If  the  petition  in  error  only  contains  the  name  of  one  defendant  in 
error,  followed  by  the  words,  "and  others,"  the  defect  maybe  rem- 
edied by  reference  to  the  record.  Buckingham  v.  Commercial  Bank,  21 
O.  S.  131. 

Issue  and  service  of  summons.  Sec.  6714.  The  summons  mentioned 
in  the  last  section  shall,  upon  the  written  precipe  of  the  plaintiff  in 
error,  or  his  attorney,  be  issued  by  the  clerk  of  the  court  in  which  the 
petition  is  filed,  to  the  sheriff  of  any  county  in  which  the  defendant  in 
error,  or  his  attorney  of  record,  is  found ;  when  the  writ  is  issued  to  a 
foreign  county,  the  sheriff  thereof  may  return  it  by  mail  to  the  clerk, 
and  shall  be  entitled  to  the  same  fees  as  if  it  had  been  returnable  to 
the  Court  of  Common  Pleas  of  the  county  in  which  such  officer  resides ; 
and  the  defendant  in  error,  or  his  attorney,  may  waive,  in  writing,  the 
issue  or  service  of  the  summons. 

(a)  Service  on  the  attorney  after  the  death  of  his  client  is  a  nullity. 
Cisna  V.  Beach,  15  O.  300. 

Where  the  summons  is  only  directed  to  one  defendant,  service  on 
the  attorney  of  all  the  defendants  is  only  good  as  to  the  defendant 
named  in  the  summons.  Buckingham  v.  Commercial  Bank,  21  O. 
S.  131. 

Sec.  6715.  A  summons  in  error  shall  not  be  issued  in  a  case  in 
which  there  is,  upon  the  minutes  of  the  court,  or  among  the  files  of 
the  case,  a  waiver  of  error  by  the  party  endeavoring  to  commence 
such  proceedings,  or  his  attorney,  unless  the  court  in  which  the  peti- 
tion is  to  be  filed,  or  a  judge  thereof,  indorse  on  the  same  permission 
to  issue  the  summons. 

What  must  be  filed  with  the  petition  in  error.  Sec.  6716.  The  plaint- 
iff in  error  shall  file  with  his  petition  either  a  transcript  of  the  final 
record,  or  a  transcript  of  the  docket  or  journal  entries,  with  such  orig- 
inal papers  or  transcripts  thereof  as  are  necessary  to  exhibit  the  error 
complained  of;  and,  if  original  papers  and  pleadings  are  filed,  and  the 
final  record  has  not  been  made,  the  reviewing  court  may  permit  the 
temporary  withdrawal  of  the  originals  for  a  reasonable  time,  to  allow 
the  recording  thereof,  or  direct  copies  thereof  to  be  made  and  filed, 
and  the  originals  to  be  returned  to  tlie  inferior  tribunal. 

(a)  The  original  papers  can  not  be  accepted  as  a  transcript,  in  cases 
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not  provided  for  by  the  statute.     Stewart  v.  WUliamn,  15  O.  6.  484; 
Stanley  v.  State,  23  O.  S.  581 ;  Jennings  v.  MendenhaU,  3  O.  S.  489. 

TranBcript  viwst  be  furnished  upon  tender  of  proper  fees.  Sec.  6717. 
Probate  judges,  justices  of  the  peace,  and  other  judicial  tribunals  hav> 
iiig  no  clerk,  and  the  clerks  of  every  court  of  record,  shall,  upon  re- 
quest, and  being  paid  the  lawful  fees  therefor,  furnish  an  authenticated 
transcript  of  the  proceedings,  containing  the  judgment  or  final  order 
in  said  courts,  to  either  of  the  parties  to  the  same,  or  to  any  person  in- 
terested in  procuring  such  transcript. 

Jfow  execution  of  judgment  or  order  may  be  stayed.  Sec.  6718.  (Sup., 
p.  384.)  No  proceeding  to  reverse,  vacate,  or  modify  a  judgment  or 
final  order  rendered  in  the  Probate  Court,  Common  Pleas  Court,  or 
Circuit  Court,  except  as  provided  in  the  fourth  subdivision  of  this  sec- 
tion, and  in  sections  6720  and  6721,  siiall  operate  to  stay  execution, 
unless  the  clerk  of  the  court  in  which  the  record  of  such  judgment  or 
final  order  is  made  tjike  a  written  undertaking,  to  be  executed  on  the 
part  of  the  plaintiff  in  error  to  the  adverse  party,  with  sufficient  surety, 
as  follows : 

1.  When  the  judgment  or  final  order  sought  to  be  reversed  directs 
the  payment  of  money,  the  written  undertaking  shall  be  in  double  the 
amount  of  the  judgment  or  order,  to  the  effect  that  the  plaintiff  in 
error  will  pay  the  condemnation  money,  and  cost?,  if  the  judgment  or 
final  order  be  affirmed,  in  whole  or  in  part 

2.  When  it  directs  the  execution  of  a  conveyance,  or  other  in- 
strument, the  undertaking  shall  be  in  such  sum  as  may  be  prescribed 
by  a  court  of  record,  or  a  judge  thereof,  to  the  effect  that  plaintiff 
in  error  will  abide  the  judgment,  if  the  same  be  affirmed,  and  pay  the 
costs. 

3.  When  it  directs  the  sale,  or  delivery  rf  possession,  of  real  prop- 
erty, the  undertaking  shall  be  in  such  sum  as  may  be  prescribed  by  a 
court  of  record,  or  a  judge  thereof,  to  the  effect  that,  during  the  pos- 
session of  such  property  by  the  plaintiff  in  error,  he  will  not  commit, 
nor  suffer  to  be  committed,  any  waste  thereon,  and  that,  if  the  judg- 
ment be  affirmed,  he  will  pay  the  value  of  the  use  and  occupation  of 
the  property  from  the  date  of  the  undertaking  until  the  delivery  of 
the  possession,  pursuant  to  the  judgment,  and  all  costs;  and  when 
the  judgment  is  for  the  sale  of  mortgaged  premises  and  the  payment 
of  a  deficiency  arising  from  the  sale,  the  undertaking  must  also  pro- 
vide for  the  payment  of  such  deficiency. 

4.  When  it  directs  the  assignment  or  delivery  of  documents,  they 
may  be  placed  in  the  custody  of  the  clerk  of  the  court  in  which  the 
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judgment  was  rendered,  to  abide  the  judgment  of  the  reviewing  court, 
or  the  undertaking  shall  be  in  such  sum  as  may  be  prescribed  as 
aforesaid,  to  abide  the  judgment,  and  pay  costs,  if  the  judgment  be 
affirmed. 

(a)  The  Common  Pleas  Court,  or  a  judge  thereof,  may,  under 
clause  3  of  this  section,  fix  the  amount  of  undertaking  for  the  stay 
of  execution  in  that  court,  while  the  case  is  pending  on  error  in  the 
Supreme  Court.     Gurney  v.  Gurney,  38  O.  S.  658. 

A  writ  of  error  bond  held  good  when  the  condition  was  substantially 
that  required  by  statute,  though  its  terms  were  not  exactly  followed. 
Gardener  v.  Woodyear,  1  O.  170. 

A  bond  conditioned  to  prosecute  writ  of  error  to  effect,  and  abide  the 
judgment,  binds  the  obligors  to  pay  the  amount  of  the  judgment ;  and 
in  the  declaration  upon  such  bond  it  was  not  necessary  to  aver  that  a 
writ  of  supersedeas  was  taken  out  by  the  plaintiff  in  error.  Reynolds 
V.  Rogers,  5  O.  169. 

Under  the  former  practice  an  error  bond  had  to  be  filed  before  the 
Supreme  Court  obtained  complete  jurisdiction  of  the  writ  of  error  ;  or 
it  was  too  late  to  operate  as  a  supersedeas,  and  was  invalid,  either  as  % 
common-law  or  statutory  bond.  Bayless  v.  Belmont  Bank,  15  O.  606 . 
(This  is  not  the  case  since  the  Code.  An  error  bond  can  be  given  at 
any  time  before  final  judgment  in  error,  and  will  operate  as  a  super* 
sedeas.) 

Where  one  of  several  defendants  against  whom  judgment  had  beeit 
rendered,  prosecuted  error  alone  against  the  adverse  party,  and  judg» 
ment  was  afiirmed,  an  action  can  be  sustained  upon  such  bond, 
though  there  was  a  defect  of  parties  plaintiff  in  error,  and  a  second 
petition  in  error  by  all  the  parties  is  pending.  Bulldey  v.  Stephens,  2& 
O.  S.  620. 

Undertaking  must  he  approved.  Sec.  6719.  Before  the  written  un- 
dertaking mentioned  in  section  6718  shall  operate  to  stay  execution  of 
the  judgment  or  order,  the  execution  of  the  undertaking  and  the 
sufficiency  of  the  sureties  must  be  approved  by  the  court  in  which 
the  judgment  was  rendered  or  order  made,  or  by  the  clerk  thereof; 
and  the  clerk  shall  indorse  such  approval,  signed  by  himself,  upon 
the  undertaking,  and  file  the  same  in  his  office  for  the  defendant  in 
error. 

Substitvie  for  undertaking.  Sec.  5720,  Instead  of  the  undertaking 
prescribed  in  the  second  subdivision  of  section  6718,  the  convey- 
ance or  other  instrument  may  be  executed,  and  deposited  with  the 
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clerk  of  the  court  in  which  the  judgment  was  rendered,  or  order  made, 
to  abide  the  judgment  of  the  reviewing  court. 

]Vho  need  not  gioe  mch  undertaking.  Sec.  6721.  Executors,  admin- 
istrators, and  giumliaus,  who  have  given  bond  in  this  state,  with  surety, 
according  to  law,  shall  not  be  required  to  give  the  undertaking  men- 
tioned in  section  6718. 

When  execution  may  issue  after  undertaking  given.  Sec.  6722.  In 
an  action  on  a  contract  for  the  payment  of  money  only,  or  in  (an)  action 
for  injuries  to  the  person,  if  the  defendant  in  error  give  adequate  secu- 
rity to  make  restitution  in  case  the  judgment  be  reversed  or  modified, 
he  may,  on  leave  obtained  from  the  court  below,  or  a  judge  thereof  in 
vacation,  proceed  to  enforce  the  judgment,  notwithstanding  the  ex- 
ecution of  the  undertaking  to  stay  proceedings;  such  security  must 
be  an  undertaking  executed  to  the  plaintiff  in  error,  by  at  least  two 
sufficient  sureties,  to  the  effect  that  if  the  judgment  be  reversed  or 
modified  he  w'll  make  full  restitution  to  the  plaintiff  in  error  of  the 
money  by  him  received  under  the  judgment;  but  the  provisions 
of  this  section  shall  not  apply  to  judgments  recovered  in  actions  for 
libel,  slander,  malicious  prosecution,  false  imprisonment,  or  assault 
and  battery. 

NoU. — Upon  a  judgment  of  reversal  in  error,  the  plaintiff  in  error  is  entitled, 
M  a  general  rule,  to  be  restored  to  all  things  he  has  lust  by  the  judgment,  or 
order  reversed.  And  after  such  reversal,  in  an  action  upon  a  restitution  bond 
given  under  this  section  to  obtain  restitution  of  the  money  paid  upon  execution 
issued  notwithstanding  his  undertaking  in  error,  the  claim  on  which  the  original 
action  was  brought  can  not  be  set  up,  or  made  available  as  a  set-off  or  counter- 
claim. The  party  must  make  restitution,  and  obtain  any  rights  be  may  have  by 
prosecuting  his  original  action.     Biekett  v.  Gamer,  31  O.  S.  28. 

Limitations  as  to  time  of  prosecution.  Sec.  6723  (83  v.  75).  A 
pr<x;eeding  to  reverse,  vacate,  or  modify  a  judgment  or  final  order 
ghall  l>e  commenced  within  tux)  years  after  the  rendition  of  the  judg- 
ment or  making  of  the  final  order,  but  persons  within  the  age  of  mi- 
nority, of  uns«>und  mind,  or  imprisoned,  may  commence  such  pro- 
ceedings within  two  years  after  such  disability  is  removed.  (April  14, 
1886.) 

Note. — This  section  no  longer  saves  the  rights  of  married  women  because  of 
coverture.    See  note  to  section  4978. 

(o)  Where  one  party  to  a  proceeding  in  error  is  within  the  saving 
clause,  the  case  is  saved  to  all.  ]Vilkins  v.  Phillips,  3  0.  49 ;  Mcusie 
v.  Matthews,  12  O.  351 ;  Buckingham  v.  CoTiuncrcial  Bank,  21  O.  & 
181. 
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But  in  a  bill  of  review,  upon  a  decree,  where  the  interests  were 
several,  this  rule  did  not  hold,  and  if  one  not  barred  by  reason  of  dis- 
ability with  the  others  who  were  barred  by  time,  joined  in  the  bill  of 
review,  it  was  dismissed  as  to  all.     Kay  v.  Watson,  17  0.  27. 

The  proceeding  in  error  is  not  deemed  commenced  by  the  mere  filing 
of  the  petition.  A  summons  in  error  must  issue.  Robinson  v.  Orr, 
16  O.  S.  284. 

The  limitation  as  to  proceedings  in  error  fixed  by  the  Code  of  Civil 
Procedure  applied  to  judgments  rendered  before  the  passage  of  that 
act.     Schooner  Marinda  v.  Dowlin,  4  O.  S.  500. 

Time  begins  to  run  from  the  day  judgment  is  actually  rendered,  not 
from  the  first  day  of  the  term.      West  v.  Meddock,  16  O.  S.  417. 

When  an  appeal  is  dismissed,  and  a  motion  to  reinstate  is  continued 
to  the  next  term,  and  then  overruled,  time  begins  to  run  only  from 
the  overruling  of  such  motion.  Propeller  Ogontz  v.  Wick,  12  O.  S. 
333. 

When  by  the  judgment  the  whole  merits  of  the  case  are  disposed  of, 
time  begins  to  run.     Hinde  v.  Whitney,  31  O.  S.  53. 

Section  4991  (the  one  year  provision  when  actions  fail  otherwise 
than  on  their  merits,  etc.)  has  no  application  to  proceedings  in  error. 
Atcherhj  v.  Dickinson,  84  O.  S.  537. 

A  motion  for  a  new  trial,  where  there  is  a  finding  of  facts  upon 
which  judgment  is  rendered,  is  not  necessary  to  authorize  a  review 
upon  error.  Lockwood  v.  Krvm,  34  O.  S.  1.  Nor  is  an  exception 
necessary  in  such  case.     Hamer  v.  Batdorf,  35  O.  S.  113. 

The  facts  which  bring  the  party  within  the  two  years'  saving  clause 
must  be  averred  in  the  petition  in  error.  Piatt  v.  Sinton,  35  O.  S. 
282.  And  the  petition  must  be  verified.  If  summons  in  error  be 
not  issued,  as  well  as  petition  in  error  filed,  within  two  years,  the 
cause  will  be  dismissed  on  motion.  The  petition  may  be  amended  so 
as  to  bring  the  party  within  the  saving.  It  must  be  verified.  Bowen 
V.  Bmuen,  36  O.  S.  312. 

The  two  years'  limitation,  enacted  in  1878,  does  not  apply  to  judg- 
ments theretofore  rendered  when  the  three  years'  limitation  existed. 
Lafferty  v.  Shinn,  38'  O.  S.  46. 

If  the  time  begins  to  run  during  the  life  of  the  party,  it  continues 
to  run  against  his  heirs.     Bartlow  v.  Kinnard,  38  O.  S.  373. 

ERROR  FROM  JUSTICES   OF  THE  PEACE. 

Sow  justice^s  judgment  stayed  on  error.  Sec.  6724.  No  proceeding 
to  reverse,  vacate,  or  modify  a  judgment  rendered,  or  final  order 
made,  by  a  justice  of  the  peace,  shall  operate  as  a  stay  of  execution.. 
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unless  the  clerk  of  the  Court  of  ComraoD  pleas  take  a  written  under- 
takiug  to  the  defendant,  executed  on  the  part  of  the  plaintiff  in  error 
by  sufficient  surety,  to  the  effect  that  the  plaintiff  will  pay  all  the  costs 
which  have  accruetl  or  may  accrue  on  such  proceedings  in  error,  to- 
gether with  the  amountof  any  judgment  that  may  be  rendered  against 
such  plaintiff  in  error,  either  on  the  further  trial  of  the  cause,  after 
the  judgment  of  the  court  below  is  set  aside  or  reversed,  or  U{)on  and 
after  affirmance  thereof  in  the  Court  of  Common  Pleas;  when  the 
judgment  or  final  order  of  a  justice,  sought  to  be  reversed,  directs 
the  delivery  of  possession  of  real  property,  the  undertaking  shall  be 
in  such  sura  as  may  be  prescribed  by  the  Court  of  Common  Pleas,  or 
a  judge  thereof,  or,  in  the  absence  of  such  judge,  by  the  probate  judge 
of  the  county,  to  the  effect  that,  during  the  possession  of  such  prop- 
erty by  the  plaintiff  in  error,  he  will  not  commit,  nor  suffer  to  be  cora- 
raittetl,  any  waste  thereon,  and  that  if  the  judgment  be  affirmed  he  will 
pay  the  value  of  the  use  and  occupation  of  the  property  from  the  date 
of  the  undertaking  until  the  delivery  of  the  property,  pursuant  to  the 
judgment,  and  costs;  and  the  person  entitled  to  such  proceedings 
shall  have  the  same  time  for  prosecuting  the  same,  before  he  is  barred, 
as  is  provided  in  the  last  section,  unless  the  judgment  be  paid  off  or 
satisfied  prior  to  the  commencement  of  such  proceedings. 

Proceedings  when  judgment  of  justice  affirmed.  Sec.  6732.  If  the 
judgment  of  a  justice  of  the  peace,  taken  on  error  as  herein  provided 
to  the  Court  of  Common  Pleas,  be  affirmed,  such  court  shall  render 
judgment  against  the  plaintiff  in  ern^r  for  the  costs  of  suit,  and  award 
execution  therefor ;  and  the  court  shall  thereupon  order  its  clerk  to 
certify  its  decision  to  the  justice,  so  that  the  judgment  affirmed  may 
be  enforced  as  '\f  such  proceedings  in  error  had  not  been  taken  ;  or, 
such  court  may  award  execution  to  carry  into  effect  the  judgment  of 
the  justice,  in  the  same  manner  as  if  the  judgment  had  been  rendered 
in  the  Court  of  Common  Pleas. 

Xote. — It  is  usual  and  most  convenient  for  the  Common  Pleas  Court  to  award 
execution  to  carry  into  effect  th«  ju(l<;inent  of  the  justice,  and  for  the  costs  of 
the  proceedings  in  error.  .This  ohviHtes  delay  and  the  issuin;;  uf  two  executions, 
one  by  the  court  for  costs,  and  the  other  by  the  justice  after  the  cause  is  certi- 
fied back  to  him. 

Proeeedingi  when  judgment  of  juatice  reversed.  Sec.  6733.  When  the 
proceedings  of  a  justice  of  the  {leace  are  taken  on  error  to  the  Court 
of  Common  Pleas,  in  manuci'  aforesaid,  and  the  judgment  of  such 
justice  is  reversed  or  set  aside,  the  court  shall  render  ju<lgment  of  re- 
versal, and  for  the  costs  that  have  accrued  up  to  that  time,  in  favor 
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of  the  plaintiff  in  error,  and  award  execution  therefor;  and  the  cause, 
except  when  the  reversal  is  because  the  justice  had  no  jurisdiction  of 
the  plaintiff  in  error,  or  of  the  subject  of  the  action,  shall  be  retained 
by  the  court  for  trial  and  final  judgment,  as  in  cases  of  appeal. 

(a)  The  Common  Pleas,  on  the  reversal  of  a  justice's  judgment, 
must  retain  the  cause  for  trial  and  final  judgment.  Robinson  v.  Kious, 
4  O.  S.  593 ;  Adams  Express  Co.  v.  St.  John,  17  O.  S.  641.  Changed 
by  this  section  when  the  justice  had  no  jurisdiction. 

Upon  a  verdict  the  justice  must  immediately  render  judgment  ac^ 
cordingly.  A  judgment  rendered  on  a  subsequent  day  may  not  be 
void,  but  it  is  an  irregularity,  when  not  waived,  and  will  be  ground 
for  reversal  upon  error;  and  the  payment  of  the  jury  fee  is  not  a  con- 
dition precedent  to  the  rendition  of  such  judgment.  Its  payment  may 
be  otherwise  enforced.     Ih. 

When  there  has  been  a  jury  trial  before  a  justice,  a  motion  for  a 
new  trial  may  be  made  on  the  ground  that  the  verdict  was  obtained 
by  fraud,  partiality,  or  undue  means,  and  the  judgment  may  be  set 
aside  therefor  at  any  time  within /owr  days  after  its  rendition.  §  6560, 
Swan's  Treat.  (12th  ed.)  188.  In  other  cases  there  is  no  warrant  for 
motions  for  new  trials. 

Where  the  judgment  of  a  justice  is  reversed  on  error,  it  is  the  duty 
of  the  court  to  render  judgment  for  the  costs  of  the  plaintiff  in  error 
up  to  that  time,  including  the  costs  in  the  justice's  court.  Belford  v. 
Parrish,  22  O.  S.  371. 

The  rule  is  different  where  the  judgment,  etc.,  of  the  Common 
Pleas  Court  is  reversed.  Judgment  can  only  be  for  the  costs  of  the 
proceedings  in  error.  Where  the  defendant,  before  the  justice,  liad 
offered  to  confess  judgment  for  063,  which  was  rejected,  and  the  jury 
rendered  a  verdict  for  $4,  being  the  amount  of  both  offer  and  finding, 
on  error,  judgment  was  reversed  in  toto,  it  not  being  a  case  to  modify 
the  judgment  to  conform  to  the  verdict.  Faucett  v.  Meeker,  31  O. 
S.  634. 

BUI  of  exceptions  on  trial  before  justice.  Sec.  6565.  {Sup.,  p.  381, 
tit.  3,  ch.  6.)  In  all  cases  before  a  justice  of  the  peace,  whether  tried 
by  a  jury  or  by  the  justice,  either  party  shall  have  the  right  to  except 
to  the  opinion  of  the  justice  upon  any  question  of  law  arising  during 
the  trial  of  the  cause ;  and  when  either  party  shall  allege  such  excep- 
tion, it  shall  be  the  duty  of  the  justice  to  sign  a  bill  containing  such 
exceptions;  if  truly  alleged,  with  the  point  decided,  so  that  the  same 
may  be  made  a  part  of  the  record  in  the  cause  ;  and  whenever  either  party 
during  the  trial  shall  require  time  to  prepare  his  bill  of  exceptions,  the 
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jastice  shall  appoint  time  when  the  same  shall  be  8ettle<l  and  signed, 
not  more  than  five  days  from  the  day  of  trial. 

(o)  Bills  of  exceptions  are  required  to  be  entered  at  length  on  tlve 
docket  of  the  justice  (sections  694,  595),  and  until  so  entered  they 
constitute  no  grounds  on  which  to  found  a  petition  in  error,  which 
must  be  based  on  a  duly  certified  transcript  of  the  docket.  Huston  v. 
HwsUm,  29  O.  8.  GOO.  ' 

A  bill  of  exceptions  may  be  taken  to  bring  upon  the  record  the  fact 
that  no  evidence  at  all  was  ofiered  on  a  point  or  points  which  it  was 
necessary  to  establish  to  obtain  the  judgment.  Kaufman  v.  Broughton, 
31  O.  S.  424. 

A  bill  of  exceptions,  taken  on  a  trial  before  a  justice  of  the  peace, 
which  contains  the  testimony  offered  on  the  trial,  but  does  not  show 
any  question  of  law  decided  bv  the  justice,  is  unauthorized,  and  can 
not  be  considered  by  a  reviewing  court  on  error.  Leonard  v.  Cincin- 
nati, 26  O.  S.  447.  (See  Swan's  Treatise,  12th  ed.,  pp.  188-194). 
Th€  course  to  pursue  in  such  cases  is  to  appeal.      • 

Exceptions  in  fordMe  entry  and  detainer  cages.  Sec.  6610.  Ex' 
ceptions  to  the  opinion  of  tlie  justice  in  cases  under  this  chapter  (tit. 
3,  ch.  9,  Forcible  Entry,  etc.),  upon  questions  of  law  and  evidence 
may  be  taken  by  either  party,  whether  tried  by  jury  or  otherwise;  but 
in  proceedings  to  reverse,  vacate,  or  modify  the  judgment  or  final 
order  of  the  justice  made  in  such  cases,  the  petition  in  error  can  be 
filed  in  the  Court  of  Common  Pleas,  only  by  leave  of  said  court,  or  a 
judge  thereof,  or  in  the  absence  of  such  judge  from  the  county,  by 
leave  of  the  judge  of  the  Probate  Court  of  such  county,  and  upon 
notice  of  such  application  to  be  first  given  to  the  opposite  party. 

Xoie. — Neithei  a  judsjment  oC  the  justice  nor  of  the  Common  Pleas  Court, 
when  renderea  after  reversal  ot  thejustice  8  judgmenton  error  (section  6738),  is  a 
I'rtr  tc  another  action  brought  by  eithet  party,     g  6601. 

(a)  The  exceptions  authorized  by  this  section  to  be  taken  are  those 
only  relating  to  the  competency  of  evidence,  and  do  not  extend  to  and 
include  questions  touching  the  weigtu  or  sufficiency  of  the  evidence, 
Slatt  v.  IVood,  22  O  S.  537,  and  where  there  is  evidence  before  the 
justice  teyidin^  U>  sustain  his  finding,  and  the  only  exception  is  that  the 
finding  b  not  sustained  by  sufficient  evidence,  the  justice  is  not  bound 
to  sign  a  bill  of  exceptions  setting  forth  all  the  evidence  and  the  fact 
of  such  exception      lb. 

Application  under  section  6710  is  not  authorized  to  be  made  to  the 
Supreme  Court  to  review  directly  the  proceedings  of  a  justice   in 
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forcible  entry  and  detention,  or  of  forcible  detention  only,  notwitli- 
standing  leave  to  file  a  petition  in  error  in  the  Common  Pleas  may 
have  been  refused.     Carroll  v.  Cf  Conner,  25  O.  S.  617. 

The  refusal  of  the  Court  of  Common  Pleas  to  allow  a  petition  in 
error  in  a  forcible  detainer  proceeding  is  not  reviewable  in  the  District 
(Circuit)  Court  on  petition  in  error,  and  such  court  has  no  jurisdiction 
to  review  the  judgment  of  a  justice  of  the  peace  in  such  cases,  and  a 
court  without  jurisdiction  has  no  power  to  render  judgment  for  costs, 
except  in  reversals  in  error  cases  on  the  ground  that  the  lower  court  or 
tribunal  had  no  jurisdiction.  Rotliwell  v.  Winterstein,  42  O.  S.  249. 
(See  Swan's  Treatise,  12th  ed.,  pp.  542-558.) 

Nuie. — For  error  to  Probate  Court  in  road  cases,  see  section  4713. 

The  provisions  governing  civil  proceedings  in  the  Court  of  Common  Pleas 
govern  like  proceedings  in  the  Probate  Court,  so  far  as  applicable,  when  there 
is  no  provision  governing  the  subject  in  the  Probate  Court  act  (tit,  2,  ch.  7). 
§  6411.  It  would  seem,  therefore,  that  the  weight  of  evidence  may  be  re- 
viewed by  the  Common  Pleas  and  Circuit  Courts  on  error  from  the  Probate 
Court,  as  from  the  Common  Pleas,  there  being  no  special  provisions  on  the  sub- 
ject in  the  probate  act.     Eemedy  by  appeal  is  very  fully  given,  as  will  be  seen. 

Stay  of  execution  in  other  cases.  Sec.  6725.  Execution  of  a  judg- 
ment or  final  order,  other  than  those  enumerated  in  this  chapter  (tit. 
4,  ch.  1),  of  any  judicial  tribunal,  or  the  levy  or  collection  of  any  tax 
or  assessment  therein  litigated,  may  be  stayed,  on  such  terms  as  may  be 
prescribed  by  the  court  in  which  the  petition  in  error  is  filed,  or  by  a 
judge  thereof. 

(a)  This  section  merely  provides  that  the  execution  of  the  judgment 
or  final  order  may  be  stayed.  It  does  not,  in  terms  or  spirit,  vacate 
the  judgment.  That  is  left  to  stand  until  reversed  or  set  aside, 
though  not  in  the  meantime  to  be  executed.  But  in  case  of  a  contested 
election,  the  order  of  the  Common  Pleas  is  not  suspended  by  the  allow- 
ance of  a  supersedeas  under  this  section.  State  v.  Commissioners,  14 
O.  S.  515 ;  State  v.  Commissioners,  81  O.  S.  451. 

Where  the  judgment  below  is  reversed  by  the  District  Court,  and 
the  cause  remanded  to  the  Common  Pleas  for  further  proceedings,  and 
a  petition  in  error  is  pending  in  the  Supreme  Court  to  reverse  the  judg- 
ment of  reversal,  an  order  staying  further  proceedings  in  the  Common 
Pleas  will  only  be  granted  on  good  cause  shown.  Texas  Building  Associ- 
ation v.  Aurora,  etc.,  Ins.  Co.,  34  O.  S.  291. 

Proceedings  after  judgment  or  final  order  is  reversed.  Sec.  6726.  (^Sup. , 
p.  385.)  When  a  judgment  or  final  order  is  reversed,  either  in  whole 
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or  in  part,  in  the  Common  Pleas  Court,  the  Circuit  Court,  or  the  Su- 
preme Court,  the  court  reversing  the  same  shall  proceed  to  render  soch 
judgment  as  the  court  below  should  have  rendered,  or  remand  the 
cause  to  the  court  below  for  such  judgment ;  the  Circuit  Court  or  the 
Common  Pleas  Court  so  reversing  a  judgment  shall,  upon  the  request 
of  either  party,  specify  in  writing  the  ground  or  grounds  of  such  re- 
versiil,  which  shall  be  filed  and  kept  with  the  jiapers  in  the  case ;  the 
court  reversing  or  affirming  such  judgment  or  final  order,  shall  not 
issue  execution  in  causes  that  are  so  brought  before  it  on  error,  on 
which  it  pronounces  judgment,  as  aforesaid,  but  shall  send  a  special 
mandate  to  the  court  below,  as  the  case  may  require,  for  execution 
thereon,  and  the  court  to  which  such  special  mandate  is  sent  shall  pro- 
ceed in  the  same  manner  as  if  such  judgment  or  final  order  had  been 
rendered  therein ;  and  on  motion,  and  good  cause  shown,  it  may  sus- 
pend any  execution  made  returnable  before  it  by  order  of  the  Common 
Pleas  Court,  the  Circuit  Court,  or  the  Supreme  Court,  in  the  same 
manner  as  if  the  execution  had  been  issued  from  its  own  court ;  but 
such  suspension  shall  not  extend  further  than  to  stay  proceedings  until 
the  matter  can  be  furtlier  heard  by  the  Common  Pleas  Court,  the  Cir- 
cuit Court,  or  the  Supreme  Court,  as  the  case  maybe ;  but  this  section 
shall  not  apply  to  judgments  of  justices  of  the  peace. 

Note. — Upon  reversing  a  jud<^ment  upon  the  evidence  stated  in  the  bill  of 
exceptions,  there  being  no  finding  of  facts,  or  special  verdict,  the  reviewing 
court  can  not  render  such  judgment  as  such  evidence  indicates  the  court  below 
ought  to  have  rendered,  but  must  remand  the  cause  for  further  proceedings  ac- 
cording to  law,  to  the  lower  court.  Emery's  Sons  v.  Irving  National  Bank,  26 
O.  S.  860;   MtUer  v.  Sullivan,  26  O.  S.  639. 

(a)  The  requisite  data  appearing  on  the  face  of  the  record,  a  review- 
ing court,  on  error,  will  render  such  judgment  as  the  court  below 
ought  to  have  rendered,  (ydumbm,  etc.,  R.  Co.  v.  Simpmn,  5  O.  S. 
251 ;  Mna  Ins.  Go.  v.  Church,  21  O.  S.  499.  Where  the  relief  sought 
was  an  injunction  which  was  refused,  and  the  reversal  was  for  such  re- 
fusal, the  Supreme  Court,  under  this  section,  rendered  a  judgment  of 
perpetual  injunction.      M'agner  v.  liailway  Co.,  38  O.  S.  32. 

(6)  A  judgment  of  reversal  is  effective  notwithstanding  the  death 
of  the  plaintiff  in  ern)r  during  the  pendency  of  the  proceedings  in 
error.  Such  judgment  takes  effect,  by  relation,  as  of  the  date  of  the 
eommencement  of  the  proceeding!  in  error ;  and  it  is  com |)e tent  for  the 
court,  t4)  which  the  cause  is  remanded  for  a  new  trial,  to  order  a  re- 
vivorof  the  action  in  the  name  of  the  proper  representative  of  the 
deceased  party.      WUliairu  v.  Englebreeht,  38  O.  S.  96. 
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(c)  Where  the  Supreme  Court  rendered  such  judgment  as  the 
District  Court  should  have  rendered,  and  ordered  the  defendant  in 
error  to  deliver,  within  ten  days,  a  certain  deed  to  the  plaintiff  in 
error,  which  order  was  disobeyed,  proceedings  for  contempt,  by  force 
of  this  section,  were  required  to  be  taken  in  the  District  Court. 
Hulett  V.  Fairbanks,  41  O.  S.  401. 

Costs  on  error.  Sec.  6727.  When  a  judgment  or  final  order  is  re- 
versed, the  plaintiff  in  error  shall  recover  his  costs,  and  when  reversed 
in  part,  and  affirmed  in  part,  the  court  may  apportion  the  costs  be- 
tween the  parties  in  such  manner  as  it  deems  equitable. 

(a)  This  only  includes  the  costs  on  error,  and  not  the  costs  in  the 
court  below.      Cartwright  v.  Sole,  16  0.  316. 

Where  the  case  is  dismissed  for  want  of  jurisdiction  of  the  subject- 
matter,  but  the  court  erroneously  proceeds  to  render  judgment  against 
each  party  for  his  costs,  the  judgments  and  proceedings  to  reverse  the 
same  are  ex  parte,  and  the  provisions  of  this  section,  which  have  ap- 
plication to  proceedings  of  an  adversary  character,  do  not  apply ;  hence 
such  judgment  Avill  only  be  reversed  at  the  costs  of  plaintiff  in  error. 
Norton  v.  McLeary,  8  O.  S.  205. 

(h)  Where  the  court  has  no  jurisdiction  of  a  cause,  it  can  render 
no  judgment  therein  for  costs;  but  costs  of  proceedings  in  error  to  re- 
verse a  judgment  rendered  without  jurisdiction  must  be  adjudged  to 
the  plaintiff  in  error.     Burke  v.  Jackson,  22  O.  S.  268. 

(c)  Where  by  mistake  judgment  for  costs  was  rendered  against  a 
person  not  a  party  to  the  suit,  and  the  case  was  afterward  pending 
on  error  prosecuted  on  other  grounds,  the  court  of  error  may  correct 
the  mistake  as  to  costs,  and  the  case  is  not  thereby  brought  within 
this  section.     Armstrong  v.  McAlpin,  18  O.  S.  184. 

Under  former  statutes,  the  rule  was,  where  a  final  order  was  reversed 
in  part  and  affirmed  in  part,  that  the  costs  in  error  were  equally 
divided  between  plaintiff  and  defendant.  Bouton  v.  Ijord,  10  O.  S. 
453. 

But  when  a  judgment  is  modified  so  as  to  diminish  the  rate  of  in- 
terest, this  was  done  at  the  costs  of  the  defendant  in  error.  Callalmn 
V.  Babcock,  21  O.  S.  281. 

Where  several  damages  are  assessed  on  several  causes  of  action,  a 
judgment  for  the  aggregate  amount  of  damages  may  be  reversed  as 
to  part  of  the  causes  of  action,  and  affirmed  as  to  the  rest.  Sidner  v. 
Alexander,  31  O.  S.  433. 

In  such  case,  where  error  was  assigned  to  all  the  causes  of  action, 
and  the  judgment  is  reversed  as   to   part,  and   affirmed  as    to    the 
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residue,  the  costs  od  error  were,  under  this  section,  in  its  original  fornix 
equally  divided  between  the  parties.  Ih.  (Now  the  apportionment 
of  the  c«)stj<  is  in  the  discretion  of  the  reviewing  court.)  Where  the 
judgment  was  divisible,  and  a  reversal  only  asked  as  to  the  erroneous 
part,  whether  the  plaintiff  in  error  was  entitled  to  recover  his  costs, 
query. 

MiMake  of  elerl  not  ground  for  error  primarily.  Sec.  6728.  A  mistake, 
neglect,  or  omiscior.  of  the  clerk  shall  not  be  a  ground  of  error,  until 
the  same  ha%  been  presented  and  acted  upon  in  the  court  in  which 
the  mistake,  neglect,  or  omission  occurred. 

Nor  for  remlerino  judgment  prematurely.  Sec.  6729.  The  rendering 
of  judgment  before  the  action  stood  for  trial  according  to  the  provisions 
of  title  one,  part  third,  shall  be  deemed  a  clerical  error. 

(a)  Entering  judgment  against  a  garnishee,  6e/bre  judgment  against 
the  defendant,  is  to  be  regarded,  after  jiuifjment  against  the  latter,  as 
only  a  clerical  error,  and  not  a  cause  for  reversing  the  judgment 
against  the  judgment  debtor.      Carper  v.  Richards,  13  O.  S.  219. 

But  p.  judgment  rendered  by  default,  before  the  day  named  in  the 
summons  foi  answer,  may  be  reversed.  To  render  judgment,  under 
such  circumstances,  is  not  a  mere  mistake,  neglect,  or  omission,  to  be 
corrected  only  in  the  court  of  original  jurisdiction.  WUliamson  v. 
NieHin,  34  O'.  S.  123. 

JVlien  the  Circuit  Court  dutU  assess  a  penalty.  Sec.  6730.  (^Sup. ,  p. 
8885.)  If  the  Circuit  Court  affirm  a  judgment  on  petition  in  error,  it 
shall  also  render  judgment  against  plaintiff  in  error  for  five  per  centum 
upon  the  amount  due  from  him  to  the  defendant  in  error,  unless  the 
court  enter  upon  its  minutes  that  there  was  reasonable  ground  for  such 
proceedings  in  error. 

(a)  Part  payment  of  the  judgment  below  will  relieve  the  plaintiff 
in  error,  on  affirmance  of  the  judgment,  from  the  five  per  cent  dam- 
ages pro  tantc  only ;  and  where  it  appears  that  such  part  payment  was 
made  the  ground  for  relieving  the  plaintiff  in  error  from  the  payment 
of  (Ul  such  statutory  damages,  the  action  of  the  court  will  be  corrected 
on  petition  in  error.     Brady  v.  Holderman,  19  0.  26. 

Writs  of  error  and  certiorari  abolished.  Sec.  6731.  Writs  of  error 
and  certiorari  to  reverse,  vacate,  or  modify  judgments  or  final  orders 
in  civil  cases  are  abolished  ;  but  courts  shall  have  the  same  power 
to  conlpel  transcripts  of  the  proceedings,  containing  the  judgment  or 
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final  order  sought  to  be  reversed,  to  be  furnished,  completed,  or  per- 
fected, as  they  heretofore  had  under  writs  of  error  and  certiorari. 

(a)  Under  the  practice  in  this  state  a  certiorari  was  not  allowed 
before  final  judgment.     Serf  v.  Shulze,  10  O.  263. 

Except  as  to  matters  of  a  criminal  nature,  certiorari  was  abolished 
by  the  Code  of  Civil  Procedure.  Butler  v.  Baher,  2  O.  S.  326; 
Schooner  Marinda  v.  Dowlin,  4  O.  S.  500 ;  Matter  of  Collier,  6  O.  S. 
55  ;  Hohhs  v.  Becknntfi,  6  O.  S.  252  ;  Commissioners  v.  Junkins,  19  O. 
S.  348. 

Where  certiorari  was  employed  instead  of  petition  in  error,  and 
judgment  of  dismissal  rendered,  such  judgment  will  not  be  set  aside 
and  the  party  permitted  to  amend  by  filing  a  petition  in  error.  U.  S.- 
V.  CoUier,  6  O.  S.  61. 

(6)  A  reviewing  court  can  make  no  alteration  in  the  record  of  the 
court  below,  but  may  disregard  any  thing  in  the  transcript  which  is 
not  legally  a  part  of  the  record.     Smith  v.  Bd.  of  Ed.,  27  O.  S.  44. 

But  a  reviewing  court  could  always  compel  the  court  below  to  send 
up  a  more  perfect  record.  Wood  v.  Newhirk,  15  O.  S.  295,  (The 
party  desiring  sueh  perfect  record  in  the  reviewing  court,  suggests  in 
writing  filed  in  the  cause,  that  the  record  before  the  court  is  not  a 
full  or  complete  record,  called  "  suggestion  of  diminution  of  record  ;  " 
whereupon  the  court  will  issue  an  order  to  the  lower  court  to  certify 
up  a  transcript  of  the  complete  record,  which  must  be  all  of  such 
record  in  the  lower  court,  which  court  can  not  make  new  parts  of 
such  record  not  before  existing.) 

(c)  Proceedings  subsequent  to  the  reversal  form  no  part  of  the  record 
of  the  final  judgment  of  reversal,  and  can  not  be  brought  into  the 
court  of  last  resort  upon  suggestion  of  diminution  of  record.  The 
remedy  is  by  answer.     Collins  v:  Davis,  32  O.  S.  76. 

(Ordinarily  the  record  of  a  case  is  its  history  from  the  commence- 
ment of  the  action  until  the  entry  of  the  judgment  therein.) 

Decrees  in  chancery,  how  reviewed.  Sec.  6734.  The  final  orders  or 
decrees  of  courts  of  chancery  heretofore  rendered,  or  which  may  here- 
after be  rendered,  in  any  chancery  proceeding  pendiug  on  July  1,  1853, 
may  be  reviewed  in  the  manner  provided  in  ihejive  succeeding  sec- 
tions, and  within  the  time  prescribed  in  section  6723  ;  and  all  suits  in 
chancery  pending  at  that  time  may  be  prosecuted  to  final  decree  in 
like  manner  as  if  this  title  had  not  taken  effect. 

Bill  of  review.  Sec.  6735.  When  a  party,  complainant  or  defend- 
ant, seeks  a  review  of  a  final  decree  or  order  in  chancery,  he  may  file 
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in  the  clerk's  office  of  the  court  in  which  the  decree  was  rendered  a 
short  petition,  setting  forth  the  names  of  the  parties  to  such  suit,  the 
substance  of  the  decree  or  order  sought  to  be  reviewed,  and  an  assign* 
raent  of  the  errors  relied  upon  to  reverse  or  set  aside  such  decree  or 
order,  and  a  prayer  for  such  reversal ;  and  errors  in  law  aud  in  fact  may 
be  assigned  at  the  same  time. 

Process  thereon.  Sec.  6736.  On  the  filing  of  such  petition,  the  clerk 
shall  issue  a  summons  against  all  the  parties  to  the  original  suit,  ex- 
cept such  as  are  petitioners  in  the  suit  of  review,  as  in  other  cases. 

Original  papers  to  be  tised.  Skc.  6737.  All  the  original  papers  and 
evidence  in  the  original  cause,  and  the  entries  made,  shall  be  used  on 
the  hearing  of  the  bill  of  review ;  and  it  shall  not  be  necessary  for  the 
party  to  procure  a  copy  of  the  record  of  proceedings  in  the  original 
cause,  nor  shall  it  be  necessary  to  recite,  in  the  bill  of  review,  any  of 
the  facts  set  forth  in  the  pleadings  in  the  original  cause. 

yote. — In  chancery  causes,  no  oral  testimony  can  be  heard ;  all  must  l>e  in 
depositions,  or  in  writings,  or  printed  documents. 

How  decree  in  Circuit  Court  may  be  stayed.  Sec.  6738.  (Sup.,  p. 
385.)  When  a  petition  for  review  is  filed  in  the  Circuit  Court, 
a  judge  of  the  court  M)ay,  in  vacation,  upon  good  cause  shown, 
stay  proceedings  on  the  former  decree  until  the  next  term  of  the 
court  In  which  such  proceedings  are  pending;  and  the  judge  shall 
direct  the  nature  and  the  amount  of  security  to  be  given  by  the 
party  applying  for  such  stay. 

How  stayed  in  Common  Pleas.  Sec.  6739.  When  such  petition  is 
filed  in  the  Common  Pleas,  the  judge  of  such  court  may  exercise  the 
n&me  i>ower,  on  the  same  terras. 

Petition  in  error  from  Circuit  Court  to  Supreme  Court.  Sec.  6740. 
(Sup.,  p.  385.)  A  petition  in  error,  in  the  nature  of  a  bill  of  review, 
may,  on  leave  of  the  Supreme  Court,  or  a  judge  thereof,  be  filed  in  the 
Supreme  Court,  to  reverse  or  modify  any  decree  i'l  chancery,  that 
heretofore  has  been  or  that  hereafter  may  be  rendered  in  any  Circuit 
Court  in  this  state,  in  which  the  title  to  real  estate  b  in  controversy,  or 
the  amount  in  controversy  is  not  less  than  five  hundred  dollars ;  and  the 
proceedings  ujx)n  such  petition  in  error  shall,  in  all  respects,  be  gov- 
erned by  the  pnjvisions  of  the  sir  preceding  sections  of  this  chapter  (tit 
4,  ch.  1);  but  this  section  shall  not  extend  to  suits  that  have  I)een 
commenced  since  the  first  day  of  July,  1853,  and  the  petition  in  error 
must  be  filed  within  three  years  after  the  rendition  of  the  decree  so 
sought  to  be  reversed  or  modified.  » 

42 
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Note. — As  bills  of  review  can  apply  to  but  few  eases  now,  it  will  bo  onou»b  t  > 
refer  to  the  previous  Ohio  statutes  and  decisions  on  the  subject. 

Act  of  February  17,  1804,  section  7,  1  Chase,  434;  Act  of  February  19,  1810, 
sections  62-64,  1  Chase,  692 ;  Act  of  January  22,  1824,  sections  65-67,  2  Chasj, 
1286;  Act  of  March  14,  1833,  sections  57-59,  3  Chase,  1702-3;  36  v.  57,  sections 
1,2,  6;  1  Cur.  423-4-5. 

Cases  relating  to  bills  of  review:  Piatt  v.  St.  Clair's  Heirs,  W.  532;  Marvin 
V.  Trumbull,  W.  386;  Ludlow  v.  Kidd,  2  O.  372;  Same  v.  Same,  3  O.  541; 
Same  v.  Same,  4  O.  244;  4  O.  122  ;  Strader  v.  Byrd,  7  O.  (1  pt.)  184;  Bascnm  v. 
Bascom,  7  O.  (2  pt.)  125;  Brown  v.  Haines,  12  O.  1  ;  Massie  v.  Matthews,  12  O. 
351 ;  Stevens  v.  Hay,  15  O.  313;  Gary  v.  May,  16  O.  66;  Way  v.  Hillier,  16  O. 
105;  Kay  v.  Watson,  17  O.  27;  Nolan  v.  Urmston,  17  O.  170;  Cooch  v.  CoocK 
18  O.  146;  TremperY.  Barton,  18  O.  418;  Creed  v.  Lancaster  Bk.,  1  O.  S.  1 ; 
Longicorth  v.  Sturges,  4  O.  S.  690;  Same  v.  Same,  6  O.  S.  143;  6  O.  S. 
221 ;  Grant  v.  Ludlow,  8  O.  S.  1;  Holman  v.  Riddle,  8  O.  S.  384;  TViw  v.  Nichol- 
son, 10  O.  S.  623  ;  Trimble  v.  Longworth,  13  0.  S.  431 ;  Trncey  v.  Saekett,  1  O, 
S.  54;  Gazley  v.  Huber,  3  O.  S.  399;  Buckley  v.  Gilmore,  12  O.  63,  75;  Medina, 
etc.,  Ins.  Co.  v.  Bollmeyer,  5  O.  S.  107 ;   Corry  v.  Campbell,  34  O.  S.  204. 

SUPERIOR  COURT   OF   CINCINNATI. 

Judgments  of  general  term  reviewable  by  Supreme  Court.  Sec.  499. 
(Sup.,  p.  40.;  A  judgment  rendered  or  final  order  made  by  the  Supe- 
rior Court  of  Cincinnati  at  general  term,  may  be  reversed,  vacated,  or 
modified  by  the'Supreme  Court  for  errors  appearing  on  the  record. 

And  judgments  and  final  orders  of  such  Superior  Court  in  general 
term  are  reviewable  only  by  the  Supreme  Court.  §  503,  S'xp., 
p.  41. 

A  judge  of  such  court  sitting  in  special  terra  may  reserve  and  ad- 
journ for  decision,  in  general  term,  any  question  of  law  or  fact  arising 
in  any  case  upon  the  record,  or  upon  evidence  in  writing ;  and  judg- 
ments, etc.,  may  be  entered  in  reserved  cases  in  general  term.  §  503, 
Sup.,  p.  41. 

Error  from  special  to  general  term.  Sec.  499a.  (*S'»p. ,  p.  40.)  A 
judgment  rendered  or  final  order  made  by  said  Superior  Court  of  Cin- 
cinnati at  special  terra,  may  be  reversed,  vacated,  or  modified  by  said 
Superior  Court  at  general  terra  for  errors  appearing  in  the  proceedings 
at  special  terms,  or  by  exceptions  taken  in  accordance  with  chapter  4, 
division  3,  title  1,  part  3  of  the  Revised  Statutes.  §§  5297- 
5304. 

The  proceedings  to  obtain  such  reversal,  vacation,  or  modification, 
shall  be  by  petition  to  be  entitled  "  petition  in  error,"  and  shall  be  the 
same  as  those  provided  by  chapter  1,  title  4,  part  3,  of  the  Revised 
Statutes  (sections  6707-6740),  upon  petitions  in  error,  except  that  it 
shall  not  be  necessary   to  file   with  the  petition  a  transcript   of  the 


JURISDICTION    AND    PKOCED'JRE   IN    ERROR.  Go9 

proceedings,  but  tho  |)ctiti(jn  in  error  shall  be  hcanl  upon  the  original 
files,  pleadings  and  proceedings ;  -ind  the  si\h\  SujMjrior  Court,  at  gen- 
eral term  thereof,  shall  have  the  power  to  render  such  judgment  as 
should  have  bc<'n  rendered  at  8{>ecial  term,  or  remand  the  cause  to  the 
8|>ecial  term  f<>r  judgmeut,  and  upon  such  judgment  execution  may 
issue  as  upon  original  judgments. 

XttU. — When  a  case  is  taken  from  the  general  term  of  such  Superior  Court  to 
f  !io  Supreme  Court  on  petition  in  error,  a  transcript  of  iinj  docltet  and  journal 
Mtrie-t  is  requisite.     g§  6716,  6709. 

In  error  cases,  the  general  term  has  no  power  to  render  judgment  of  reversal, 
and  final  judgment  upon  a  bill  of  exceptions  containing  ail  the  evidence. 
Emery  a  Son4\'.  Irving  National  Bvnk,  2")  O.  S.  360;  Miller  v .  Sullivan,  26  O. 
8.  639. 

Petitiox  in  Error  to  Circuit  Court. 
[Form  400.    §0713] 

Circuit  Court  of County.  Ohio. 

John  Smith,  John  Jones,  and  Uugh  ^ 

Evans,  PlaintiflFs  in  Error.  f    p       .       .„  ^ 

No.  — .]  V*.  I 

John  Doe,  Defendant  in  Error.      ) 

The  said  plaintiffs  in  error  claim  that  there  is  manifest  error  prejudicial 
to  them  in  the  record  and  proceedings  of  the  Common  Pleas  Court  of  said 
county,  filed  herewith  and  made  part  lioreof,  marked  "A"  [^or,  numbered 
1,  2.  3,  etc.,  making  the  mimler  on  rack  se par  ale  file,  end  addiny :  made  part 
of  the  petition  in  error  herein  from  said  Court  of  Common  Pleas],  in  this, 
to  wit: 

First.  [^Here  state  and  number  every  ground  of  error  relied  on,  or  it  maybe 
waived.  If  a  motion  for  a  new  trial  has  been  overruled  and  excepted  to,  it  u)ill  be 
tufficient  to  allege  that  "  tho  court  erred  in  overruling  the  motion  for  a  new 
trial,"  without  specifying  the  grounds  of  the  motion,  ai  it  contains  them.  The 
same  may  be  done  if  there  teas  a  motion  to  render  judgment  non  obstante  veredicto, 
or  upon  a  special  verdict,  or  findings,  or  upon  a  finding  of  fact  by  the  courts.'] 

[/<  I*  advisable  in  all  eases  to  conclude  with  a  general  assignment  of  error,  to  wit: 
".\nd  there  are  other  errors,  prejudicial  to  the  plaintiff  in  error,  manifest 
upon  the  face  of  the  record."] 

Wherefore  the  plaintiffs  in  error  ask  that  said  judgment  and  proceed- 
ings be  reversed,  with  costs,  and  they  be  restored  to  all  things  they  have  lost 
thereby.  Joseph  Chitty,  Attorney  for  Plaintiffs  in  Error. 

[aVo  verifietUion  required."] 

Exceptions  not  specifiailly  taken  at  the  trial  are  deemed  waived. 
AdaiM  V.  State,  25  O.  S.  584  ;  S<inie  v.  .Same,  29  O.  S.  412  ;  Berry  v. 
StaUf  31  O.  S.  219,  224.  And  it  is  error  in  reviewing  court  to  notice 
such  exception.  Everett  v.  Samrwr,  32  O.  S.  562  ;  Powers  v.  Railuxt^ 
Cb.,  33  O.  S.  429 ;  JlaUway  v.  ProL.<t,  30  O.  S.  104. 
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But  when  the  whole  evidence  is  befi)re  the  court,  and  also  the  charge 
of  the  court  below,  to  which  no  exception  was  taken,  it  will  be  consid- 
ered with  the  evidence  in  determining  if  the  verdict  is  erroneous. 
3fowrij  V.  Kirk,  19  O.  S.  375  ;  Railroad  v.  Porter,  32  O.  S.  328 ;  Balcer 
V.  Pendergrast,  32  O.  S.  494. 

A  petition  in  error  which  presents  only  questions  of  law  arising  upon 
the  record  needs  no  verification,  nor  is  any  pleading  necessary  on  the 
part  of  the  defendant  in  error  to  join  issue  upon  it;  but  where  facts 
are  necessary  to  be  alleged  to  entitle  the  plaintiff  to  have  questions  of 
law  arising  upon  the  record  determined,  the  petition  must  be  verified, 
and  an  issue  may  be  made,  by  answer,  as  to  the  facts  so  alleged. 
Welton  V.  Williams,  28^0.  S.  472. 

Precipe  for  Summons  in  Error. 
[Form  401.    §  f'-TU.] 

Circuit  Court  of County,  Ohio. 

John  Smith,  John  Jones,  and  Hugh"] 

Evans,  Plaintiffs  in  Error,  \  n      •       e      a       ^         •     -c 

-^     -|       '  '  V  Precipe, for  Summons  ^n  Error. 

John  Doe,  Defendant  in  Error.       J 
To  Clerk . 

In  this  case  issue  a  summons  in  error  for  the  defendant  in  error,  return- 
able according  to  law. 

[_Date.J  JosKPH  Chitty,  Attorney  for  Plaintiffs  in  Error. 

Summons  in  Error. 
[Form  402.    §0714.] 

The  State  of  Ohio, County. 

To  the  Sheriff  of  the  County  of ,  Greeting : 

You  are  hereby  commanded  to  notify  John  Doe  that  John  Smith,  John 
Jones,  and  Hugh  Evans  have  filed  a  petition  in  the  clerk's  office  of  the 

Circuit  Court  of County,  and  State  of  Ohio,  asking  a  reversal  of  a 

judgment  which  said  John  Doe  obtained  against  said  John  Smith,  John 
Jones,  and  Hugh  Evans,  at  the term,  a.  d.  18 — ,  of  the  Court  of  Com- 
mon Pleas  of County  ;  and  that  unless  the  said  John  Doe  *  attend  on 

the day  of ,  a.  d.  18 —  [or,  if  issued  less  than  ten  days  before  the  close 

of  the  term,  say  from  the  * :  attend  on  the  first  day  of  the  next  term  of  said 

Circuit  Court  to  be  holden  in  said county,  which  will  commence  on 

the day  of ,  a.  i).  18 — ],  said  judgment  may  be  reversed. 

You  will  make  due  return  of  this  summons  on  or  before  said  day. 

Witness  my  hand  and  the  seal  of  said  Circuit  Court  this day  of 1 

A.  D.  18—. 

[seal  op  court.]  ,  Clerk  of  the  Circuit  Court  of County. 
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The  summons  may  be  servetl  upon  the  defendant  in  error,  or  his 
attorney  of  record,  who  may  also  waive  the  issue  and  service  of  sum- 
mons and  enter  the  appearance  of  the  defendant  in  error.  This  should 
be  done  in  writing  and  filed.  Such  summons  may  be  issued  to  the 
sheriff  of  another  county,  and  by  him  served  there,  and  returned  by 
mail.  Service  may  also  be  made  by  publication  for  six  weeks,  the  time 
for  appearance  being  the  same  as  to  the  pending  or  next  terra,  as  in 
case  of  personal  service.  While  it  is  usual  to  note  an  exception  at  the 
foot  of  the  entry  of  judgment  of  affirmance  or  reversal,  it  is  not  neces- 
sary to  gave  the  rights  of  the  parties. 

Judgment  of  Affirmance. 

[Form 403.     g  G7oO ;  Sup.,  p.  385] 

JohnJ^mith  et  als     )   ^^,^^^  _  judgment  of  Affirmance,  with  5  per  cent 

°  John  Doe.  j       ^»'"'»g«« 

This  day  this  cause  came  on  to  be  heard  upon  the  petition  in  error 
herein,  and  was  argued  by  counsel;  on  consideration  whereof,  and  the 
court  being  fully  advised  in  the  premises,  it  is  considered  and  adjudged 
by  the  court  that  said  judgment  and  proceedings  of  the  said  Court  of 
Common  Pleas  be,  and  the  same  are  hereby  affirmed,  and  that  the  said 
defendHnt  in  error  recover  of  the  said  plaintiflFs  in  error  his  costs  in  this 

behalf  expended,  taxed  at  dollars.     Plaintiff's  costs  talced  at 

dollars  * 

And  it  is  further  adjudged  by  the  court  that  the  said  defendant  in  er- 
ror also  recover  of  the  said  plaintiffs  in  error  five  per  centum  upon  the 
amount  due  from  them  to  him  upon  his  said  judgment;  *  and  it  is  or- 
dered that  this  cause  be  remanded  to  the  Court  of  Common  Pleas  to  ex- 
ecute this  and  said  judgment. 

[//*  no  damages  by  way  of  penalty  be  allowed,  itutetul  of  what  is  contained  be- 
t*ceen  the  **,  say  :  "And  the  court  find  that  there  was  reasonable  ground 
for  the  proceedings  in  error  herein."] 

Judgment  of  Revebsal. 

[Form  404.    §6726;  Sup.,  p.  385.] 

John  Smith  et  als.  | 

No.  — .]  vs.  >  Error — .Judgment  of  Keversal. 

John  Doe.  ) 

This  day  thi»  cause  came  on  to  be  heard  upon  the  petition  in  error  herein, 
and  was  argued  by  counsel ;  on  consifleration  whereof,  and  the  court  be- 
ing fully  advised  in  the  premise.^,  the  court  doth  find  that  there  is  mani- 
fest error  in  the  said  record  and  proceeilings  of  said  Court  of  Common 
Pleas.  Whereupon  it  is  adjudged  by  the  court  that  said  judgment  and 
proceedings   be   and    the  same   ure   hereby  reversed,  and  that  the  said 
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plaintiffs  in  error  recover  of  the  said  defendant  in  error  their  costs  in  this 

behalf  expended,  taxed  at dollars.    And  it  is  ordered  that  this  cause 

be  remanded  to  the  Court  of  Common  Plea^  to  be  farther  proceeded  in 
according  to  law. 

Specification'  of  GROCTfDs  of  Reversal. 

[Form  405.    §  6726;  Sup.,  p.  385.] 

Circuit  Court  of County,  Ohio. 

John  Smith  et  als.  | 

No.  — .]     vs.  >  Error — Specification  of  Grounds  of  Reversal. 

John  Doe.         j 

Upon  the  request  of ,  attorney  for  the in  error,  the  court  make 

and  order  to  be  filed  with  the  record  in  this  cau.<e  the  following  specifi- 
cations of  the  grounds  for  the  reversal  of  the  judgment  of  the  Court  of 
Common  Pleas :  First.  J[Here  state  and  number  such  grcnmda.'\ 

,   >  Judges. 

This  specification  is  not  entered  upon  the  journal,  but  merely  filed 
with  the  record  in  the  cause.  It  is  for  the  guidance  and  control  of 
the  parties  and  the  court  upon  a  retrial  in  the  court  below ;  and  may 
be  of  importance  if  the  cause  goes  to  the  Supreme  Court  on  error, 
though  no  court  of  errors  will  reverse  a  decision  if,  in  view  of  the 
whole  record,  it  is  correct,  for  wrong  rea.<?on3  therefor.  The  statute 
also  applies  to  reversals  by  the  Common  Pleas  Court. 

Modified  JuDOMEyr,  Reveiwed  and  Affirmed  in  Part. 

[Form  406.    §6727.] 
John  Smith  et  als.  ) 

No.  — .]   vn.  >  Error — Modification  of  Judgment. 

John  Doe.  ) 

This  day  this  cause  came  on  to  be  heard  upon  the  petition  in  error 
herein,  and  was  argued  by  counsel;  on  consideration  whereof,  and  the 
court  being  fully  advised  in  the  premises,  it  is  adjudged  by  the  court  that 
there  is  manifest  error  in  the  record  and  proceedings  of  said  Court  of 
Common  Pleas  in  this,  to  wit :  \_heTe  s-pedfy  such  error,  or  errors^  ;  and  to  that 
extent  said  judgment  and  proceedings  are  reversed.  And  said  judgment 
and  proceedings  being  found  by  the  court  free  from  error  in  all  oth^r 
respects,  are  hereby  aflBrmed.  And  it  is  ordered  and  adjudged  that  the 
costs  of  til  is  petition  and  of  the  proceedings  in  error  be  paid  by  the  par- 
ties respectively,  as  follows:  [^kere  state  the  apportionment  of  costs^;  which 
costs  said  parties  are  hereby  respectively  adjudged  to'  pay  as  aforesaid. 

{^Mandate  as  in  Form  403.]    , 

When  the  court  fiuos  the  judgment  below,  a  judgment  being  an  eu* 
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tiretj,  to  be  for  too  great  a  sam  of  money,  but  free  from  error  in 
other  respects,  it  will  affirm,  if  the  defendant  in  error  remits  the  ex- 
cess. The  plaintiff  in  error,  in  such  case,  will  recover  costs  of  the 
proceedings  in  error. 

ReMI'I'I'I'IUR. 

[Form  407.] 

John   5imith  et  als. )  Remittitur  and  Judgment  of  Affirmance  at  CosU 

**  "T  I "  r^  I      of  Defendant. 

John  Doe.  j 

This  day  this  cause  came  on  to  be  heard  upon  the  petition  and  proceed- 
ings in  error  from  the  said  Court  of  Common  Pleas,  and  was  argue<l  by 
counsel ;  on  consideration  whereof,  and  the  court  bejng  fully  adrise<l  in 
the  premises,  do  find  that  there  is  error  in  said  judgment,  the  same  having 

been  rendered  for dollars  too  much,  and  that  there  is  no  error  in  the 

said  record  in  any  other  matter  or  thing.     And  thereupon,  the  defendant 

in  open  court  haring  remitted  the  said  excessive  sum  of dollars,  it  b 

hereby  ordered  and  adjudged  that  said  judgment  and  proceedings,  as  and 
for  the  residue  of  said  judgment,  be  and  the  same  are  hereby  affirmed. 
And  it  is  further  adjudged  that  the  said  plaintiffs  in  error  recover  of  the 
said  defendants  in  error  their  costs  in  this  behalf  expended  and  incurred, 
taxed  at dollars. 

[^Mcuuiate  as  in  Form  403.] 

If  the  defendant  refuse  to  remit,  the  judgment  will  be  one  of  re- 
versal, as  in  Form  404. 

If  the  party  makes  the  remiUitur  and  accepts  judgment  for  the  re- 
duced amount,  he  can  not  prusecute  error,  though  the  reduction  was 
erroneous.     RtuLroad  Co.  v.  Mourrry,  36  O.  S.  418. 

JUDGMENT  SUCH   AS  THE  COURT   BELOW  8HOULD  HATE  RENDERED. 

When  the  judgment  below  was  rendered  upon  a  finding  of  facts  bj 
the  cuurt,  or  a  special  verdict,  or  facts  found  upon  questions  submitted 
to  them  by  the  court,  by  the  jury,  with  their  general  verdict,  or  the 
pleadings  entitle  one  of  the  parties  to  a  judgment  different  from  that 
rendered  by  tbe  court  beluw  but  not  upon  the  evidence  contained  in 
the  bill  of  exceptions,  the  reviewing  court  may  render  such  judgment 
as  tlie  court  below  should  have  rendered. 

This  may  be  a  reversal  and  judgment  for  the  reversing  party,  or  a 
modification  of  the  judgment  below. 
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[Form  408.    §  G726 ;  Sup.,  p.  385.] 

John  Smith  et  als.  1 
No.  — .]  vs.  >  Error — Judgment. 

John  Doe.  j 

This  day  this  cause  came  on  to  be  heard  upon  the  petition  and  proceed- 
ings in  error  herein,  and  was  argued  by  counsel;  on  consideration 
whereof,  and  the  court  being  fully  advised  in  the  premises,  the  court  d.o 
find  that  there  is  manifiest  error  in  said  record  and  proceedings,  and 
hereby  vacate  and  reverse  the  same  at  the  costs  of  said  defendant  in  er- 
ror, taxed  at dollars,  for  which  judgment  is  hereby  rendered  against 

the  defendant  in  error  in  favor  of  the  plaintiff  in  error. 

And  upon  said  record  and  proceedings  the  court  doth  render  such 
judgment  as  said  Court  of  Common  Pleas  ought  to  have  rendered;  that  is 
to  say,  the  court  do  hereby  order,  adjudge,  and  decree  {^here  give  the  judg- 
ment]. 

[^As  to  mandate,  follow  Form  403.] 

Mandate. 

[Form  409.     §  6726  ;  Sup.,  p.  385.] 

The  State  of  Ohio,   ]  Circuit  Court  of County,   Term   of ,  a.  d. 

County.  I      18— 

To  the  Honorable  the  Court  of  Common  Pleas,  within  and  for  the  County 
of ,  Ohio,  Greeting : 

We  do  hereby  command   you,  that  you  proceed  without  delay  to  carry 

the  following  judgment  of  our  Circuit  Court  of  the  County  of  ,  and 

State  of  Ohio,  rendered  at  the term  thereof,  a.  d.   18 — ,  in  the  case 

of  John  Smith,  John  Jones,  and  Hugh  Evans,  plaintiffs  in  error,  against 
John  Doe,  defendant  in  error,  into  execution  [^ifthe  judgment  be  such  as  the 
lower  court  should  have  rendered,  say:  and  that  the  said  cause  of  John  Doe 
against  said  John  Smith,  John  Jones,  and  Hugh  Evans  be  further  proceeded 
in  by  your  said  court  according  to  law],  the  petition  in  error  herein  to  the 
contrary  notwithstanding.     \_Here  copy  judgment  of  the  Circuit  Court.'] 

Witness  ,  Clerk  of  our  paid  Circuit  Court,  this day  of  ,  a. 

D.  18—. 

[seat,  of  court.]  «        ,  Clerk. 

When  a  mandate  is  issued  from  the  Supreme  Court  to  the  Common 
Pleas,  it  will  be  entered  there,  and  a  copy  of  the  judgment  entry  cer- 
tified to  the  Circuit  Court. 

A  mandate  imports  absolute  verity,  and  can  only  be  corrected  by 
the  court  issuiug  it.     Stevenson  v.  Morris,  37  O.  S.  10. 
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Affirmance  of  Judgment  of  Justice  of  the  Peace. 

[Form  410.    §  6732.] 

A.  B  ,  Plaintiff  in  Error,    | 
No.  — .1       vs.  y  Judgment  of  Affirmance. 

C.  D.,  Defendant  in  Error.  ) 

This  day  thia  cause  came  on  to  be  heard  upon  the  petition  in  error 
herein  and  was  argued  by  counsel ;  on  consideration  whereof,  and  the 
court  beini;  fully  advised  in  the  premises,  it  is  adjudged  by  the  court  that 
said  judgment  and  proceedings  of  said  justice  of  the  peace  be,  and  the 
same  are  hereby  affirmed ;  and  that  the  said  C.  D.  recover  of  the  said  A.  B. 

his  costs  in   this  behalf  expended,  taxed  at dollars;  A.    B.'s  costs 

taxed  at dollars,  for  which  execution  is  hereby  awarded  *  to  carry  into 

effect  this,  and  the  said  judgment  of  said  justice  of  the  peace  of  said  C.  D. 
against  said  A.  B.  [^orfolloio  entry  to  the*,  and  say  :  and  the  clerk  of  this  court 

is  hereby  ordered  to  certify  this  decision  to  said ,  said  justice  of  the 

peace,  .so  that  his  said  judgment  of  .«iaid  C.  D.  against  said  A.   B.  maybe 
enforced  as  if  said  proceedings  in  error  had  not  been  taken.] 

Reversal  of  Judgment  of.  Justice  of  the  Peace. 

[Form  411.    §  6733.] 

A.  B.,  Plaintiff  in  Error,       I 
No.  — ,]        r*.  >  Judgment  of  Reversal. 

C.  D.,  Defendant  in  -Error.   ) 

This  day  this  cause  came  on  to  be  heard  upon  the  petition  in  error 
herein,  and  was  argued  by  counsel;  on  consideration  whereof,  and  the 
court  being  fully  advised  in  the  premises,  doth  find  that  there  is  manifest 
error  in  said  record  and  proceedings  of  said  justice  of  the  jieace,  prejudi- 
cial to  the  plaintiff  in  error,  wherefore  it  is  adjudged  by  the  court  that 
said  judgment  of  said  C.  D.  against  said  A.  B.  be  and  the  same  is  hereby 
reversed ;  and  that  the  said  .A.  B.  recover  of  said  C  D.  his  costs  in  this  pro- 
ceeding in  error  incurred  and  expended,  ta.\<d  at  doUarti.  and  also 

for  all  his  said  costs  before  said  justice  of  the  peace,  taxed  at dollars. 

C.  D's.  costs  up  to  this  time dollars;  and    for  which   execution  is 

hereby  awarded.     And  it  is  ordered  that  the  cause  be  retained  by  this 
court  for  trial  and  final  judgment,  as  in  cases  of  appeal. 

Note. — For  appeals  from  justices  of  tlie  p«iace,  see  post.  If  the  justice  of 
the  peace  bad  no  jurisdiction  of  the  plaintifT  in  error,  or  of  tho  subject  of  th« 
action,  the  cause  can  not  be  retained  as  upon  appeal,  but  judgment  for  the 
plaintifi*  in  error  will  be  rendered  for  all  bis  costs  up  to  the  time  of  reversal, 
including  those  made  by  him  before  the  justice. 
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When  Judgment  of  the  Justice  is  Affirmed  and  the  Decision 
Certified  to  Such  Justice,  which  is  Seldom  Done. 

[Form  412.    §  6732.] 

Court  of  Common  Pleas  of County,  Ohio. 

To  ,    Justice  of  the   Peace,  within    and  for Township,  in   said 

County,  Greeting : 

In  the  case  of  A.  B.,  plaintiff  in  error,  against  C.  D.,  defendant  in  error, 
prosecuted  in  our  said  court  to  reverse  the  judgment,  etc.,  rendered  by 
and  before  you  as  such  justice  of  the  peace,  in  the  case  of  said  C.  D.  against 
A.  B.,  the  following  decision  and  judgment  have  been  rendered  by  our  said 

Court  of  Common  Pleas  at  the term  thereof,  a.  d.  18 — ,  in  the  words 

and  figures  following,  to  wit:   \_Here  copy  (he  judgment  of  affirmance.'] 

Witness : ,  clerk  of  our  said  Court  of  Common  Pleas  of County 

and  State  of  Ohio,  this day  of ,  a.  d.  18 — . 

[seal  of  court.]  ,  Clerk. 

ERROR   IN   THE   SUPREME   COURT. 

The  judgments  and  final  orders  of  the  Circuit  Court  may  be  reviewed 
on  error  by  the  Supreme  Court,  as  matter  of  right  and  of  course,  no 
leave  to  file  a  petition  in  error  being  requisite.  From  the  Superior 
Court  of  Cincinnati,  and  from  the  Common  Pleas  and  Probate  Courts, 
leave  to  file  a  petition  in  error  therein  must  first  be  granted.     §  6710. 

In  cases  of  motion  for  leave  to  file  a  petition  'in  error,  if  ten  days' 
personal  notice  of  the  motion  has  been  given  to  the  adverse  party,  or 
his  attorney,  when  all  the  judges  sitting  at  the  hearing  concur  therein, 
a  judgment  or  final  order  may,  in  the  discretion  of  the  court,  be  re- 
versed, vacated,  or  modified,  for  error  plainly  appearing  on  the  record. 
§  6713. 

Except  in  cases  from  the  general  term  of  the  Superior  Court  of  Cin- 
cinnati, the  Supreme  Court  will  not  grant  a  motion  for  leave  to  file  a 
petition  in  error,  unless  the  case  be  one  which  the  court  would  take 
out  of  its  order  on  the  general  docket  for  hearing  and  determination, 
and  not  necessarily  in  such  cases;  but  will  leave  it  to  be  first  deter- 
mined by  the  Circuit  Court.  The  following  provision  of  the  statute 
governs  the  subject: 

Sec.  440.  All  cases  brought  in  or  taken  to  the  court  sliall  be  entered 
on  the  docket  in  the  order  in  which  they  are  commenced,  received,  or 
filed,  and  they  shall  be  taken  up  and  disposed  of  in  the  same  order, 
except  that  the  court  may  take  up  and  dispose  of  the  following  classes 
of  cases  in  advance  of  their  order  on  the  docket: 

1.  Cases  where  the  persons  seeking  relief  have  been  convicted  of  a 
felony ; 
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2.  Cases  involving  the  validity  of  any  tax  levied,  or  assessment 
made,  ur  the  power  to  make  such  levy  or  assessment ; 

3.  Cases  involving  the  construction  or  constitutionality  of  any  stat 
ute,  or  siuy  question  of  practice,  where  the  questions  arising  are  of  gen- 
eral public  interest ; 

4.  And  proceedings  in  quo  toarranto,  mandatniu,  procedendo,  or  habeas 
corpus; 

5.  And  where  any  case  is  reached  in  its  order,  and  there  are  oth*r  cases 
on  the  diKjket  involving  the  same  questions,  or  some  of  them,  the  latter 
may  be  taken  out  of  their  order  and  di3|K>sed  of  with  the  case  so  reached ; 

6.  And  when  a  case  is  disposed  of,  and  again  comes  into  the  court, 
it  t*hall  be  taken  up  as  if  it  had  retained  its  original  place  on  the  docket. 

Petitions  in  error  to  the  Supreme  Court  should  allege  the  same  errors 
contained  in  the  f)etitiou  in  error  in  the  court  of  errors  below,  if  it'has 
before  been  determined  uj)on  petition  in  error,  with  the  additional  as- 
signment that  such  court  below  erred  in  affirming,  or  reversing,  as  the 
case  may  be,  the  judgment  and  proceedings  sought  to  be  reviewed  in 
the  Supreme  Court  (see  Form  400).  Unless  oral  argument  is  desired, 
or  orderejd,  the  lawyer  may  conduct  a  cause  in  error  in  the  Supreme 
Court  in  his  office  : 

1.  If  leave  to  file  a  petitidn  in  error  is  requisite,  prepare  the  petition 
in  error  as  in  Form  400. 

2.  Prepare  a  motion  for  leave  to  file  petition  in  error. 

3.  Serve  a  copy  of  the  motion,  and  the  substance  of  the  errors  as- 
signed in  the  petition  in  error,  upon  the  opposing  counsel,  at  least  ten 
days  before  the  day  named  in  the  notice  for  the  hearing  of  the  motion. 

4.  Prepare  a  printed  or  plainly  written  brief  in  support  of  the 
motion,  and  furnish  the  opposing  counsel  with  a  copy  of  it. 

5.  Get  his  written  indorsement  of  service  of  such  notice,  with  the 
errors  relied  on  and  stated  in  the  petition  in  error. 

6.  Send  by  express  or  mail,  addressed  to  the  clerk  of  the  Supreme 
Court,  the  record  to  be  filed  with  the  petition  in  error,  the  petiti<m  in 
error,  the  motion  for  leave  to  file  the  same,  the  copy  of  the  notice  of 
.««uch  motion,  and  the  brief,  with  written  acknowledgment  of  service  of 
same,  or  proof  thereof. 

7.  By  letter,  inclose  to  the  clerk  of  the  Supreme  Court  82.00,  the 
motion  docket  fee. 

8.  If  leave  Ls  granted  to  file  a  petition  in  error,  inclose  to  the  clerk, 
by  letter,  $5.00  for  docket  fee,  and  a  precipe  for  summons  in  ermr, 
or  the  written  waiver  of  the  issue  and  service  of  .such  summons,  and 
entry  nf  appearance  of  the  defendant  in  error,  which  is  preferable 
where  the  parties  are  not  under  any  disability. 
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9.  Within  sixty  days  tift.  r  filing  the  petition  in  error,  have  printed 
all  the  nmterial  parts  of  the  record,  including  the  petition  in  error  to 
the  Supreme  Court,  and  file  ten  copies.  The  number  of  copies  printed 
should,  in  no  case,  be  less  than  twenty-five,  and  fifiy  adds  but  little  to 
the  cost.  File  the  printer's  sworn  bill  with  the  briefs,  that  it  may  be 
charged  as  part  of  the  'costs.  There  is  no  necessity  for  printing  the 
motion,  etc.,  for  leave  to  file  the  petition  in  error  when  that  was  requi-. 
site.  Or  the  money  with  a  written  precipe,  for  such  printing,  may  be 
deposited  with  the  clerk  of  the  Supreme  Court,  who  will  have  printed 
and  filed  at  least  twenty  five  copies,  the  costs  of  which  will  be  taxed  as 
costs.  Cases  on  the  general  docket  are  called  in  fifties,  or  one  hundred 
at  a  call. 

10.  If  not  before  done,  when  the  case  has  been  so  called,  at  once 
have  printed  and  file  ten  copies  of  your  brief.  If  this  is  not  done  the 
case  will  be  dismissed  for  want  of  preparation.  The  expense  of  Such 
printing  can  not  be  taxed  as  costs. 

11.  If,  for  any  good  reasou,  such  printing  and  filing  can  not  be  done 
within  the  prescribed  time,  move  to  have  the  tinie  extended,  which,  if 
granted,  will  be  extended  a  specified  time,  and  the  proper  entry  made 
on  the  journal.  The  $2.00  for  tlie  motion  docket  fee  for  leave  to 
file  a  petition  in  error,  where  such  motion  is  necessary,  and  the  gen- 
eral docket  fee  of  $5.00,  are  all  the  fees  that  are  to  be  paid,  regu- 
larly ;  certified  copies,  etc.,  are  extra. 

12.  If  it  be  desired  to  argue  a  cause  on  the  general  docket  orally, 
for  which  argument  one  hour  on  a  side  is  usually  allowed  (rule  3),  the 
election  to  argue  orally  must  be  made  known  to  the  court  before  the 
cause  is  regularly  called  in  its  order,  and  taken  as  submitted,  and  then, 
iit  the  argument,  the  judges  must  be  furnished  with  a  printed  state- 
laent.  Printed  briefs  are  advisable  even  when  a  cause  is  argued  orally. 
}.n  exceptional  cases,  printing  of  the  record  may,  on  motion  to  the 
(,'ourt,  be  dispensed  with. 

13.  On  a  motion  for  leave  to  file  a  petition  in  error,  but  fifteen 
ninutes  on  a  side  are  allowed  for  oral  argument. 

14.  When  a  cause  is  decided,  the  clerk  usually  makes  the  entry,  but 
in  some  cases  of  modified  judgments,  counsel  are  required  to  prepare 
them,  and  have  them  approv^ed  by  the  court. 

15.  So  soon  as  the  final  entry  is  made,  a  precipe  for  a  mandate 
should  be  furnished  to  the  clerk,  otherwise  there  may  be  delay  in  re- 
manding the  cause. 

16.  A  motion  for  the  rehearing  of  a  cause  finally  decided  will  not  be 
heard  by  the  court,  unless  requested  by  the  court,  or  one  or  more  of  the 
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judges  ooncurring  in  the  decisiou.     If  made  by  u  party  without  such 
request  or  wish,  it  will  be  denied. 

17.  When  the  grounds  therefor  exist  as  provided  in  section  440, 
file  a  motion  to  take  the  case  out  of  its  order  on  the  docket. 

Motion  for  Leave  t<i  File  Petition  in  Error. 

[Form  413.    §  6710.] 
Supreme  Court  of  Ubio. 

A.  B.,  Plaintifl'  in  Error,    | 
No.  — J        t'*.  V  Motion  for  Leave  to  File  Petition  in  Error. 

C.  D.,  Defendant  in  Error.  ) 

The  said  plaintiff  in  error  moves  the  court  for  leave  to  file  a  petition  in 
error  to  reverse  the  judgment  and  proceedings  of  the  Court  of  Common 

Pleas  of County,  in  the  case  of  said  C.  D.  against  the  said  A.  B., 

which  petition  in  error,  etc.,  accompanies  this  motion,  and  for  the  reasons 
and  upon  the  grounds  stated  in  said  petition  in  error. 

And  also  that,  upon  the  granting  of  this  motion,  said  judgment  anc/ 
proceedings  be  reversed,  according  to  the  statute  in  such  case  made  anfl 
provided.  ,  Attorney  for  Plaintiff  in  Error. 

Notice  of  Motion. 

rForm  414.] 
To  C.  D.,  or ,  his  Attorney  : 

You  are  hereby  notified  that  a  motion,  a  copy  of  which  is  hereto  at 
tached,  for  leave  to  file  a  petition  in  error,  and  to  reverse,  etc.,  in  said  case 

will  be  made  in  the  Supreme  Court,  by  the  plaintiff  in  error,  on ,  the 

day  of  ,  A.  D.  18 — ,  or  as  soon  thereafter  as  counsel  can  be  heard, 

and  the  grounds   of  alleged   error  are  substantially   as  follows:   \_Hare 
enumeraie  the  assignment  of  errors  as  in  the  petition  in  error. '\ 

This day  of ,  18 — .         ,  Attorney  for  Plaintiff  in  Error. 

Service  of  copy  of  above  notice  acknowledged,  this  day  of , 

18 — .  ,  Attorney  for  Defendant  in  Error. 

A  similar  written  acknowledgment  should  be  indorsed  oh  the  brief 
to  be  filed. 

If  acknowledgment  of  service  is  refused,  which  it  is  unprofessional 
to  do,  verify  service  by  affidavit.  This  may  be  sometimes  requisite 
when  service  can  be  made  on  the  party  only. 

If  the  opposing  counsel  desires  to  file  a  brief,  a  similar  indorsement 
of  service  upon  him  of  a  copy  should  be  made  by  the  attorney  of  the 
plaintiff  in  error.  The  Supreme  Court  may  then  (ten  days'  notice  be- 
ing gi\;en)  decide  the  case  upon  the  merits,  or  simply  grant  leave  to 
file  i\\e  petition  in  error,  or  refuse  to  grant  such  leave  for  want  of 
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merits,  or  on  the  grounds  that  the  case  should  be  first  heard  and  de- 
cided in  the  Circuit  Court. 

The  clerk  will  make  the  entry  of  the  disposition  of  such  motion. 

Motion  in  the  Supreme  Court  to  Take  Case  Out  of  its  Order 
FOR  Determination. 

[Form  415.    §  440.] 

Supreme  Court  of  Ohio. 

A.  B.,  Plaintiff  in  Error,    1  -.^r  .•       ^    4.  \      r>          xt  m  4.    e  -^    r\ 

^     -1  '    [  Motion  to  take  Cause  No.  Out  of  its  Or- 

C.  i).,  Defendant  in  Error,  j      '^^^'  ®*°' 

The  said moves  the  court  to  take  cause  No. ,  this  case,  out  of  its 

regular  order  on  the  general  docket  for  hearing  and  determination,  and 
for  the  following  reasons :  [^Here  state  any  or  all  the  grounds  applicable  by  sec- 
tion 440.]  ,  Attorney  for in  Error. 

The  motion  will  be  granted  or  refused  by  the  court,  and  the  clerk 
make  the  proper  entry. 

From  this  form  a  motion  to  hear  a  cause  with  one  prior  on  the  gen- 
eral docket,  clause  5,  section  440,  can  easily  be  drawn.  The  judg- 
ment of  reversal  or  affirmance  is  the  same  as  in  other  courts,  also 
modified  judgment  or  order,  and  will  be  contained  in  the  mandate,  the 
form  of  which  is  taken  from  "  Green's  Ohio  Supreme  Court  Practice, "^ 
pp.  86,  87,  as  that  form  is  followed  by  the  clerk  of  the  Supreme  Court. 

[Form  416.    §  6726;  Sup.,  p.  385.] 

The  State  of  Ohio,        )  Supreme  Court  of  the  State  of  Ohio,  of  the  Term 

City  of  Columbus.  |      of ,  a.  d.  18 — . 

A.  B.  I 

No.  — .]       vs.  \  Error  to  the  Circuit  Court  of County. 

C.  D.  j 

This  cause  came  on  to  be  heard  upon  the  transcript  of  the  record  of  the 
Circuit  Court  of County,  and  was  argued  by  counsel.  On  considera- 
tion whereof,  it  is  ordered  and  adjudged  by  this  court,  that  [here  give  the 
judgment  entry  of  the  Supreme  Court. ^ 

Ordered,  that  a  special  mandate  be  sent  to  the  Court  of  Common  Pleas 
of County,  to  carry  this  judgment  into  execution. 

Ordered,  that  a  copy  of  this  entry  be  certified  to  the  clerk  of  the  Cir- 
cuit Court  of County  for  entry. 

I, ,  clerk  of  the  Supreme  Court  of  Ohio,  do  hereby  certify  that  the 

foregoing  entry  is  truly  taken,  and  correctly  copied  from  the  journal  of 
said  court. 

Witness  my  hand  and  the  seal  of  said  court,  this day  of ,  a.  d. 

18—. 

[seal  of  court.]  ,  Clerk. 
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Indorsement  on  Back  of  Mandate. 

[Form  417.    §  072G;  Sup.,  p.  385.] 

The  State  of  Ohio.        )  ^  ,,       ,    e  r^u- 

.  City  of  Columbus.   J  Supreme  Court  of  Ohio. 

To  the  Honorable  Court  of  Common  Pleas,  within  and  for  the  County  of 

,  Ohio,  Greeting  : 

We  do  hereby  command  you,  that  you  proceed  without  delay  to  carry 
the  within  and  foregoing  judgment  of  our  Supreme  Court  of  Ohio,  in  the 
ca:?e  of  A.  B.  t-.  C.  D.  into  execution,  the  petition  in  error  herein  and 
heretofore  allowed  to  be  filed  to  the  contrary  notwithstanding. 

Witness: ,  clerk  of  our  Supreme  Court  of  Ohio,  at  Columbus,  this 

of ,  A.  D.  1&— . 

[seal  of  codbt.]  ,  Clerk. 

•'The  costs  made  in  the  Supreme  Court  are  taxed  on  the  back  of  the 
mandate,  the  clerk's,  sherifT'.s,  and  printer's  separately,  and  are  collected 
in  the  Common  Pleas  Court."     Green,  87. 

WRIT  of    error    fROM  SUPREME  COURT    OF    THE  UNITED  STATES  TO 

STATE  COURT. 

Sec.  709,  Rev.  Stats.  U.  S.  A  final  judgment  or  decree  in  any 
suit  in  the  highest  court  of  a  state,  in  which  a  decision  in  the  suit  could 
be  had,  where  is  drawn  in  question  the  validity  of  a  treaty  or  sUitute 
of,  or  an  authority  exercised  under,  the  United  States,  and  the  decision 
is  against  ilieir  validity;  or  where  is  drawn  in  question  the  validity  of  a 
statute  of,  or  an  authority  exercised  under  any  state,  on  the  ground 
of  their  being  repugnant  to  the  constitution,  treaties,  or  laws  of  the 
United  States,  and  the  decision  is  in  favor  of  tiieir  vtdulity;  or  where 
any  title,  right,  privilege,  or  immunity  is  claimed  under  the  constitu- 
tion, or  any  treaty  or  statute  of,  or  commission  held  or  authority  exer- 
cised under,  the  United  States,  and  the  decision  is  ajainst  the  title, 
right,  privilege,  or  immunity  specially  set  up  or  claimed  by  either  party, 
under  such  constitution,  treiity,  statute,  commission,  or  authority, 
may  be  re-examined  and  reversed  or  affirmed  in  the  Supreme  Court 
upon  a  writ  of  error.  The  writ  shall  have  the  same  effect  as  if  the 
judgment  or  decree  complained  of  had  been  rendered  or  passed  in  a 
court  of  the  United  Stales,  etc. 

Note. — "  In  the  blithest  court  of  a  state  in  which  a  decision  in  the  suit  could 
be  bad"  means  the  Supremo  Court  when  h  decision  c«n  be  had  there,  and  if 
not,  then  the  court  of  last  resort  below  it.  In  Home  Life  //m.  Co.  v.  Dunn,  19 
Wal.  214,  tho  writ  of  error  was  t<>  the  District  Court  of  the  First  Judiciril  Dis- 
trict, Hamilton  County,  Ohio.  The  insurance  company  had  applied  to  the 
Supreme  Court  of  Ohio  for  leave  to  file  a  petition  in  error  to  reverse  the  judg- 
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mont  of  such  District  Court,  which  leave  was  refused,  ?o  that  the  case  could  not 
mi't  in  the  Supreme  Court  for  decision.  Home  Life  Ins.  Co.  \.  Dunn,  20  O. 
S.  175. 

A  judgment  of  reversal  in  a  state  court,  accompanied  by  an  order  remanding 
the  cause  for  a  retrial,  is  not  a  final  judgment  for  the  purpose  of  a  writ  of  error 
to  the  Supreme  Court  of  the  United  States.  Johnson  \.  Keith,  117  U.  S.  199; 
Bostwick  V.  Brinkerhoff,  106  id.  4. 

Tlie  decisiou  of  sucli  state  court  must  necessarily  have  depended  upon 
the  determination  of  such  federal  question,  and  in  almost  all  cases  the 
record  must  show  that  such  federal  question  was  made  in  the  state 
court.  Edwanhs  v.  Elliot,  21  Wal.  557,  and  cases  there  cited.  And  be- 
fore a  writ  of  error  can  issue  to  a  state  court,  it  must  be  allowed  by  the 
chief  justice,  or  presiding  judge,  or  chancellor  of  the  court  rendering  or 
passing  the  judgment  or  decree  complained  of,  or  by  a  justice  of  the 
Supreme  Court  of  the  United  States. 

To  he  petitioned  for.  "A  petition  should  be  drawn  up  and  signed  by 
the  party  or  his  attorney,  addressed  to  the  judge  or  justice  applied  to, 
showing  that  a  proper  case  exists  for  such  writ.  The  petition  must 
describe  the  suit  in  the  state  court,  show  that  the  judgment  or  decree 
complained  of  was  rendered  by  the  highest  court  in  which  a  decision 
could  be  had,  and  that  the  judgment  or  decree  is  final,  in  contra- 
distinction to  interlocutory;  also  that  there  was  drawn  in  question 
some  one  or  more  of  the  matters  described  in  said  section  709  (25th 
section  of  the  Judiciary  Act  of  1789);  that  the  decision  of  such  highest 
court  was  adverse  to  the  right,  title,  or  exemption  thus  claimed  by  tho 
petitioner,  and  that  it  so  appears  of  record."    Boyce's  Manual,  120. 

The  writ  of  error  is  directed  to  the  judges  of  such  state  court,  hence 
it  is  necessary  to  issue  a  citation  to  and  serve  the  same  upon  ^  opposite 
party. 

Citation.  Sec.  999,  Rev.  Stats.  U.  S.  .  .  .  ;  "and  when  it" 
(the  writ  of  error)  "  is  issued  by  the  Supreme  Court  to  a  state  court,  the 
citation  shall  be  signed  by  the  chief  justice,  or  judge,  or  ciiaucellor  of 
such  court,  rendering  the  judgment  or  passing  the  decree  complained 
of,  or  by  a  justii*-;  of  the  Supreme  Court  of  the  United  States,  and  tiio 
adverse  party  shall  have  at  least  tliidy  days'  notice." 

Note. — This  thirty  days'  notice  is  requisite  before  the  case  can  be  heard  before 
the  Supreme  Court  of  the  United  States.  Writs  of  error  to  that  court  are  mad ) 
returnable  to  the  fiirst  day  of  the  next  term,  the  terms  commencing  on  the  second 
Monday  in  October,  in  each  year.     §  684. 

Should  the  state  court  refuse  to  grant  a  writ  of  error,  the  Supreme  Court  of 
the  United  States,  or  a  justice  thereof,  may  do  so,  notwithstanding  such  refusal. 

Except  in  suits  brought  up  on  error  by  the  United  State?,  or  by  direction  of 
any  department  of  the  government,  the  justice  or  judge  signing  a  citation  shall 
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take  good  and  sufficient  security  that  the  plaintiff  in  error  shall  prosecute  hi* 
writ  to  effect,  and  if  he  fails  to  make  his  plea  good,  shall  answer  all  damages  and 
costs,  wherb  the  writ  is  a  supenedeas  and  stays  execution,  or  all  costs  only  where 
it  is  not  a  auperaedea/i.  §  1000.  To  operate  as  a  ntperaedeas  tho  bond  must 
hi)  given  within  «x<y  days.Sundays  excepted,  after  the  entry  of  the  judgment  or 
decree. 

Removal  of  causes  by  writ  of  error.  Sic.  997,  U.  S.  Stats.  There  shall  be 
annexed  to  and  returned  with  any  writ  of  error  for  the  removal  of  a  cause,  at 
ti>e  day  and  place  therein  mentioned,  ati  authenticated  transcript  of  the  record, 
an  aaaignment  of  errors,  and  a  prayer  for  reversal,  with  a  citation  to  the  adverse 
party 

••  The  adverse  party  must  have  at  least  thirty  days'  notice  by  service  of  the 
citation.  This  does  not  prevent  a  writ  uf  error  from  issuing  within  thirty  days 
of  the  term  at  which  it  is  made  returnable.  It  should  be  tested  on  the  first  day 
of  the  term  next  preceding  the  return  term;  but  the  adverse  party  is  not  bound 
to  enter  his  appearance  until  the  expiration  of  thirty  days  from  the  service  of 
tiif  citation  ;  consequently  the  citation  may  be  made  returnable  in  term  if  neces- 
sary, and  on  such  a  day  of  the  term  as  will  enable  the  plaintiff  in  error  to  have 
it  served  on  the  adverse  party  thirty  days  before  its  return  day.  If  this  can  be 
done  thirty  days  before  the  first  day  of  the  next  term,  it  should  be  made  re- 
turnable on  that  day.  It  should  bear  date  the  day  it  is  signed."  Boyce's 
Manual,  121-2. 

'The  plaintiff  in  error  should  deposit  in  the  office  of  the  court  where  the 
record  of  the  judgment  or  decree  remains  "  (the  state  court)  "the  original  writ 
of  error,  the  citation  with  its  service  indorsed  thereon,  and  the  bond,  together 
with  a  copy  of  each.  The  clerk  of  the  court  to  which  the  writ  of  error  is 
directed  makes  his  return  "  (to  the  Supreme  Court  of  the  United  States)  "  by 
transmitting  a  true  dopy  of  the  record  without  references  aliunde,  and  of  all  the 
papers,  exhibits,  depositions,  and  other  proceedings,  authenticated  by  the  seal 
of  the  court  and  the  signature  of  the  clerk.  The  original  writ  of  error,  the  cita- 
tion with  its  service  indorsed  thereon,  and  a  copy  of  the  bond  are  appended  to 
the  return.  A  copy  of  the  writ  of  error,  of  the  citation,  and  the  original  bond 
remain  in  the  office  of  the  clork  making  the  return."     Boyce's  Manual,  122 

"The  writ  of  error  is  returned  to  the  Supreme  Court  of  the  United  States 
and  entered  at  the  return  term.  If  a  term  intervene  the  objection  is  fatal,  and 
the  error  is  not  capable  of  being  removed  by  any  amendment."    lb  id. 

The  vrit  of  error  is  served  by  lodging  a  copy  thereof,  foi  the  adverse  party, 
in  the  office  of  the  clerk  of  the  court  where  the  judgment  was  rendered.     lb. 

The  citation  must  be  served  upon  the  adverse  party.  "  If  the  petitioner  for 
the  writ  of  error  desires  it  to  operate  as  a  tupersedeas,  and  stay  the  execution 
of  the  judgment  or  decree,  he  must  lodge  a  copy  of  the  writ  for  the  adverse 
party,  in  the  clerk's  office  where  the  record  remains,  within  ten  days,  Sundays 
excepted,  after  the  entiy  of  the  judgment  or  decree.  He  must  consequently 
apply  for  and  obtain  the  allowance o(  the  writ  within  ten  days;  and  a«  the 
judge,  when  the  writ  is  applied  for,  and  the  citation  signed  witbianx^ydays.  i» 
required  by  law  to  take  sufficient  security  that  the  plaintiff  shall  proaecute  his 
writ  to^effect  and  answer  all  damages  and  costs,  the  petitioner  must  be  pre- 
43 


G74  CODE    PRACTICE    AND    PRECEDENTS. 

.pared,  on  the  presentation  of  his  petition,  to  give  security  accordingly.     .     . 
The  judge  who  signs  the  citation  passes  on  the  sufficiency  of  the  security.* 
lb.  121 

Security,  where  the  bond  is  not  to  operate  as  a  supersedeas,  is  only  to  cove? 
costs  which,  upon  affirmance,  may  be  adjudged  against  the  plaintiff  in  error. 

The  plaintiifin  error  must  assign  errors  upon  the  writ  of  error,  that  is,  attach 
them  to  it,  and  they  should  regularly  be  transmitted  with  it  to  the  Supreme 
Court  of  the  United  States. 

Tiie  Supreme  Court  (of  the  United  States)  may  reverse,  modify,  or  affirm  the 
judgment  or  decree  of  such  state  court,  and  may,  at  their  discretion,  award  ex- 
ecution or  remand  the  same  to  the  court  from  which  it  was  removed  by  the 
writ.  §  709.  See  Desty's  Federal  Procedure  {6th  ed.),  331-336;  561-578; 
Bump's  Federal  Procedure,  361-885;    694-713. 

By  section  1008  the  time  within  which  a  writ  of  error  or  appeal  can  be  taken 
from  a  federal  court  to  the  Supreme  Court  of  the  United  States  is  iwo  years 
after  the  entry  of  the  judgment  or  decree,  unless  the  party  is  under  a  legal  dis- 
ability, and  then  within  two  years  after  its  removal.  This  may  apply  by  anal- 
ogy to  a  writ  of  error  to  a  state  court. 

Petition  for  Writ  of  Error. 

[Form  418.] 

To  the  Honorable ,  Judge  of  the  Supreme  Court  of  the  United  States 

of  America  [or.  To  the  Honorable ,  Chief  Justice  of  the  Supreme 

Court  of  Ohio,  as  the  case  may  he'\  : 

A.  B.,  your  petitioner,  respectfully  represents  that,  in  the  Supren.e 
Court  of  the  Sate  of  Ohio,  in  a  certain  cause  there  lately  pending,  wherein 

C.  D.  was  in  error,  and  said  A.  B.  was in  error,  the  following 

final  judgment  was  rendered  by  said  court,  to  wit:  \Jiere  state  the  substance 
of  the  judgment  or  final  order'\ ;  that  said  Supreme  Court  of  Ohio  is  the 
highest  court  in  which  a  decision  of  said  cause  could  be  had,  and  said 
judgment  [or  order]  is  final;  and  that  there  was  drawn  in  question  m 
said  cause  the  following  matters,  to  wit:  [here  state  such  question  or  questions 
Mnder  section  709] ;  the  decision  of  wliich  was,  by  said  highest  court,  ad- 
verse  to  the  right,  title,  and  exemption  claimed  in  said  court  by  your  pe- 
titioner. All  of  which  will  more  fully  and  at  large  appear,  reference 
being  had  to  the  record  of  said  cause,  accompanying  and  made  part  of 
this  petition. 

Wherefore  your  petitioner  prays  for  a  writ  of  error  directed  to  saiid 
court  from  the  Supreme  Court  of  the  United  States,  and  for  a  citation  to 
said ,  according  to  the  statute  in  such  case  made  and  provided,  ete. 

By ,  his  Attorney 
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"Writ  of  Error. 

[Form  419.] 
United  States  of  America,  ss. 

The  President  of  the  United  States. 
To  tlie  Honorable  the  Judges  of  the  Supreme  Court  of  Ohio,  Greeting: 

Because,  in  the  record  and  proceedings,  as  also  in  the  rendition  of  the 
judgment  of  a  plea  which  is  in  the  said  Supreme  Court  of  Ohio,  before 
you  or  some  of  you,  being  the  highest  court  of  law  or  equity  of  the  said 

state  in  which  a  decision  could  be  had  in  tlio  said  suit  between and 

,  wherein  was  drawn  in  question  the  validity  of  a  treaty  or  statute  of, 

or  an  authority  exercised  under,  the  United  States,  and  the  decision  was 
against  their  valiility ;  or  wherein  was  drawn  in  question  the  validity  of  a 
statute  of,  or  an  authority  exercised  under,  said  state,  on  the  ground  of 
their  being  repugnant  to  the  constitution  treaties,  or  laws  of  the  United 
States,  and  the  decision  was  in  favor  of  such  their  validity ;  or  wherein 
was  drawn  in  question  the  construction  of  a  clause  of  the  constitution,  or 
of  a  treaty  or  statute  of,  or  commission  hfld  under,  the  United  States, 
and  the  decision  was  against  the  title,  ri;:ht,  privilege,  or  exemption, 
specially  set  up  or  claimed  under  such  clause  of  the  said  constitution, 
".reaty,  statute,  or  commission,  a  manifest  error  hath   ha[>pened,  to  the 

great  damage  of  the  said ,  as  by  [his]  com[>laint  appears.     We  being 

ivilling  that  error,  if  any  hath  been,  should  be  duly  corrected,  and  full 
find  speedy  justice  done  to  the  parties  aforesaid  in  this  behalf,  do  com* 
inand  you,  if  judgment  therein  be  given,  that  then  under  your  seal,  dis* 
linctly  and  openly,  you  send  the  record  .-^nd  proceedings  aforesaid,  with 
».ll  things  concerning  the  same,  to  the  Supreme  Court  of  the  United 
iStates,  together  with  this  writ,  so  that  you  have  the  same  at  Washington! 
on  the  second  Monday  of  October  next  [^or,  a.  d.  18 — ],  in  the  said  Su- 
preme Court  to  be  ttien  and  there  held,  that  the  record  and  proceedings 
s-foresaid  being  inspected,  the  said  Supreme  Court  may  cause  further  to 
'>e  done  therein  to  correct  that  error,  what  of  right,  and  according  to  the 
aw    and  customs  of  the  United  States,  should  be  done. 

Witness,  the  Honorable  Morrison  R.  Waite,  chief  justice  of  the  said 
Supreme  Court,  the  second  Jfonday  of  October,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  \_tke  Jtrst  day  of  the  term  during  whiek 

(he  writ  issues^- 

,  Clerk  of  the  Supreme  Court  of  the  United  States. 

[seal   or   COURT.] 

Allowed  this  day  of ,  a.  v.  18 — ,  by ,  a  justice  of  the  Su- 
preme Court  of  the  United  States  [^or, ,  chief  justice  of  the  Supreme 

Court  of  Ohio]. 

The  assignment  of  errors  are  supposed  to  be  indorsed  on  the  writ ; 
but  they  arc  usually  assigned  in  a  separate  writing,  which  is  filed  in 
the  cause. 
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Citation. 
[Form  420.] 

The  United  States  of  America  to ^the  defendant  in  error],  Greeting: 

You  are  hereby  cited  and  admonished  to  be  and  appear  at  a  Supreme 
Court  of  the  United  States,  to  be  holden  at  Washington  on  the  second 
Monday  of  October  next,  pursuant  to  a  writ  of  error  filed  in  the  clerk's 

office  of  the ,  wherein is  plaintiff  in  error,  and  you  are  the  de. 

fendant  in  error,  to  show  cause,  if  any  there  be,  why rendered  against 

the  said  plaintiff'  in  error  as,  in  said  writ  of  error  mentioned,  should  not 
be  corrected,  and  why  speedy  justice  should  not  be  done  to  the  parties  in 
that  behalf. 

Witness,  the  Honorable ,  of  the ,  this day  of ,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  . 

{_with  the  designation  of  the  judge]. 

Proof  op  Service. 

\^Proper  caption  for  an  affidavit.] 

On  this day  of ,  a.  d.  18 — ,  personally  appeared before  me, 

the  subscriber, \with  designation  of  official  character],  and  makes  oath 

that  he  delivered  a  true  copy  of  the  within  citation  to .  

Sworn  to  and  subscribed  before  me  by  said ,  this day  of , 

A.  D.  18—. 

Note. — "  The  citation  is  simply  notice  to  the  opposite  party  that  the  record  is 
transferred  into  another  court,  where  he  may  appear  or  decline  to  appear  as  his 
judgment  or  inclination  may  determine.  As  the  party  who  obtained  the  judg- 
ment is  usually  out  of  court  and  may,  therefore,  not  know  that  his  cause  is  re- 
moved, common  justice  requires  that  notice  of  the  fact  shall  be  given  him.' 
Cohens  v.  Virginia,  6  Wheat.  264. 

Bond  on  Writ  of  Error  to  State  Court. 
[Form  421.] 

Know  all   men   by  these  presents,  that  we,  ,  ,  are  held  and 

firmly  bound  unto  in  the  full  and  just  sum  of dollars,  to  be 

paid  to  the  said ,  his  certain  attorney,  administrators,  or  assigns;  to 

which  payment,  well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs, 
executors,  and  administrators,  jointly  and  severally,  by  these  presents. 

Sealed  with  our  seals,  and  dated  this day  of ,  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and . 

Whereas,  lately  at ,  in  a  suit  pending  in  said  court,  between 

and ,  a was  rendered  against  the  said ,  and  the  said  • 

having  obtained and  filed  a copy  thereof  in  the  clerk's  office  of 

the  said  court  to  reverse  the  said in  the  aforesaid  suit,  and  a  citation 

directed  to  the  said \  citing  and  admonighing  him  to  be  and  appear  at 
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a  Supreme  Court  of  the  United  States,  to  be  holden  at  Washington  the  sec- 
ond Monday  of  October  next. 

Now,  the  condition  of  the  above  obligation  is  such,  that  if  the  aaid 

nhall  prosecute  hi.s  said  writ  and  proceedings  in  error  to  effect,*  and  an- 
swer all  damages  and  costs*  if  he  fail  to  make  his  plea  good  [if  bond  it 
tiot  to  be  a  supersedea.f,  say  between  the  ** ;  "And  answer  ail  such  costs  as, 

upon  an  affirmance  of  said  judgment,  may  be  adjudged  to  the  said , 

respondent  in  error]  then  the  above  obligation  to  be  void ;  else  to  rem^n 
in  full  force  and  virtue. 

Sealed  and  delivered  in  presence  of  ,  [l.  8.J 

.  [u  8.] 

Approved  this day  of by ,  Judge,  etc. 

The  clerk  of  the  court  to  which  the  writ  of  error  is  directed  will 
make  the  the  proper  journal  entries  as  to  what  is  done  in  the  cause. 

ERROR  IN  CASE  OF   ORDER  DISCHARGING   OR   REFUSING   TO    DISCHARGE 

ATTACHMENT. 

Petition  in  error  may  he  filed  to  reverse  order  discharging  attachment. 
8ec.  5563a.  (Sup.,  p.  354.)  A  party  to  a  suit  affecteii  by  an  order 
discharging  or  refusing  to  discharge  an  order  of  attachment,  may  file 
a  petition  in  error  to  reverse,  vacate,  or  modify  the  same,  as  in  other 
cases ;  and  the  original  action  shall  proceed  to  trial  and  judgment  in 
every  respect  as  though  no  petition  in  error  had  been  prosecuted. 

Attachment;  filing  of  petition  in  error  to  reverse  order  discharging — 
Undertaking.  Sec.  55636  (84  v.  13,  Feb.  3,  1887).  When  an  or- 
der discharging  an  order  of  attachment  is  made,  and  a  party  affected 
thereby  excepts  thereto,  the  court  or  judge  shall  fix  the  number  of 
days,  not  to  exceed  thirty,  in  which  such  party  may  file  his  petition  in 
error,  and  during  which  it  shall  be  filed,  and  the  attached  property 
held  by  the  sheriff  or  other  oflBcer ;  the  party  who  files  the  petition  in 
error  shall  give  an  undertaking  to  the  adverse  party,  with  surety 
to  be  approved  by  the  clerk  of  the  Circuit  Court,  in  double  the 
amount  of  the  appraised  value  of  the  property  attached,  conditioned 
to  pay  such  adverse  party  all  damages  sustained  by  hira  in  consequence 
of  the  filing  of  the  same,  in  the  event  of  the  discharge  of  the  order 
of  attachment  by  the  court  in  which  the  petition  in  error  is  filed,  be- 
cause the  same  was  wrongfully  obtained ;  and  when  such  petition  in 
error  is  filed,  and  an  undertaking  given,  the  sheriff",  or  other  officer, 
shall  continue  to  hold  the  property  attached,  subject  to  the  further  or- 
der of  the  court. 

Administrator  -or  executor  may  file  petition.  Sec.  5563c.  If  a  party 
who  excepts  to  an  order  discharging  or  refusing  t)  discharge  an  order  of 
attachment  die  within  the  time  limited  for  filing  his  petition  in  error,  the 
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administrator  or  executor  of  such  deceased  party  may,  at  any  time  within 
thirty  days  after  his  appointment  and  qualification,  file  his  petition  in 
error,  and  thereby  become  a  party  to  the  action,  and  shall  not  be  re- 
quired to  give  the  undertaking  required  by  the  preceding  section  ;  but 
no  such  petition  in  error  shall  be  filed  by  an  executor  or  administrator 
after  one  year  from  the  time  such  order  is  made. 

Note. — If  an  executor,  administrator,  or  guardian,  who  has  given  bond  in 
this  state,  with  surety,  according  to  law,  ho  is  not  required  to  give  bond  in  error 
oases  (section  6721),  and  this  section  is  probably  to  be  limited  to  such  "qualified" 
nlministrator,  etc. 

If  the  motion  to  discharge  the  attachrtient  is  supportad  by  affidavits,  and  the 
ruling  of  the  court  is  sought  to  be  reviewed  upon  the  evidence,  it  must  all  be 
embodied  in  a  bill  of  exceptions. 

If  an  order  of  attachment  is  discharged  by  the  court,  and  proceedings  in  er- 
ror are  taken  to  reverse  such  order,  and  the  decision  of  the  court  below  is 
affirmed,  sureties  on  the  original  undertaking  for  attachment  will  be  liable  for 
damages  only  to  the  time  of  the  discharge  of  the  attachment  by  the  court  be- 
low, and  the  sureties  on  the  error  undertaking  for  subsequent  damages.  If  the 
order  of  discharge  is  reversed,  and  the  original  attachment  sustained,  the  sure- 
ties on  the  error  undertakmg  will  be  absolved  from  all  liability,  and  the  liability 
of  the  original  sureties  in  obtaining  the  order  of  attachment  continue,  as  if  no 
proceedings  to  discharge  the  same  had  been  instituted. 

These  sections  (5563a,  6,  c)  would  seem  to  be  applicable  to  justices  of  the  peace. 
See  section  6524,  Justice's  Act.  If  not,  a  petition  in  grror  to  reverse  the  order  jf 
a  justice  of  the  peace  discharging  an  order  of  attachment,  maybe  prosecuted 
without  an  undertaking,  and  within  two  years  after  such  discharge. 

Petitions  in  error  in  such  cases  can  be  readily  drawn  from  Form  400,  as  can 
petitions  in  error  in  other  classes  of  cases.  In  forcible  entry  and  detainer  from 
justices  of  the  peace,  there  must  be  an  allowance  of  the  Court  of  Common  Pleas 
to  file  a  petition  in  error,  and  an  entry  made  on  the  journal  of  such  allowance, 
etc. 

When  the  entry  discharging  the -attachment  is  made,  which  should  be  ex- 
cepted to,  and  the  time  not  exceeding  thirty  days  fixed  to  file  a  petition  in  error, 
the  plaintiff  in  error  should  execute  the  undertaking  in  error  before  a  summons 
in  error  will  be  issued.  No  undertaking  is  reauired  where  the  order  was  a  re- 
fusal to  discharge  the  order  of  attachment. 

Undertaking  in  Circuit  Court  on   Petition  in   Error  to  Re- 
verse AN  Order  Discharging  an  Attachment. 

[Form  422.    §  55r.36.] 

Circuit  Court  of County,  Ohio. 

Whereas,  a  petition  in  error  has  been  filed  in  said  Circuit  Court  by , 

plaintiff  in  error,  against  ,  defendant  in  error,  to  reverse  the  judg- 
ment, order,  and  proceedings  of  the  Court  of  Common  Pleas  of  said 

county,  Ohio,  discharging  the  order  of  attachment,  etc.,  issued  by  said 
Common  Pleas  Court,  in  the  case  of ,  plaintiff,  against ,  defend 
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ant,  and  the  said  property  attached  under  said  order  of  attachment  has 
been  appraised  at dollars: 

Now,  we  ,  as  principal  and and  ,  as  8uretie8.  jointly  and 

severally  undertake  with,  and  bind  ourselves  to  said ,  in  the  sum  of 

dollars     [douhle   the   oj'praii'eU   value    of    (hf    yroperty   atlachecf],   con- 

ditionea  that  we  will  pay  said all  damages  sustained  by  him  in  con- 

sequeiic*-.  of  the  filing  of  said  petition  in  error,  in  the  event  of  the  dis- 
cbarge ol  the  order  of  attachment  by  the  said  Circuit  Court,  because  the 
same  was  wrongfully  obtained 

In  witness  whereof,  we  have  hereunto  severally  subscribed  our  names, 
this day  of ,  a.  d.  18 — .  ,  Principal. 

'  >  Sureties. 

This  undertaking  approved  by  me,  this day  of ,  a.  d.  18 — . 

,  Clerk  of  said  Circuit  Court. 

NoncF.  TO  Sheriff  or  Officer  Holding  Attached  Property. 

[Form  423.    §  5563A.] 

The  State  of  Ohio, County,  ss.     Circuit  Court. 

To  the  Sheriff  of  said County,  Greeting  : 

You  are  hereby  notified  that has  filed  a  petition  in  error  against 

,  and  given  an  undertaking  according  to  the  statute  in  such  case 

made  and  provided,  to  reverse  the  order  and  proceedings  of  the  Common 
Pleas  Court  of  said  — —  county,  discharging  the  order  of  attachment  in 

the  case,  No. ,  of ,  plaintiff',  against  ,  defendant,  pending  in 

said  Court  of  Common  Pleas. 

Witness  my  hand  and  the  seal  of  said  Circuit  Court,  this day  of 

,  A.  D.  18—. 

[seal.]  .  Clerk. 

Undertaking  in  Proceedings  in  Error  to  Reverse  the  Judg- 
ment of  a  Justice  of  the  Peace   in   Forcible  Entry   and 

Detainer. 

[Form  424.    gg  6724,  6610.] 

Common  Pleas  Court  of County,  Ohio. 

Whereas,  proceedings  by  petition  in  error  have  been  begun  in  said  Court 

of  Common  Pleas  by ,  plaintiff  in  error,  against  ,  defendant  in 

error,  to  reverse  the  judgment  and  proceedings  in  forcible  entry  and  de- 
tainer rendered  by ,  a  justice  of  the  peace  of  said county,  against 

the  said  plaintiff  in  error,  and  in  favor  of  said  defendant  in  error,  in  the 

case  of against ,  before  said  justice  of  the  peace,  the  [sai*!  Court 

of  Common  Pleas]  after  due  notice  having  been  given,  etc.,  having  given 
leave  to  file  said  petition  in  error,  and  fixed  the  amount  of  the  under> 
takiVig  in  error  at dollars. 

Now,   we,  ,  as  principal,  and ,  as  surety,  undertake  and  bind 
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ourselves,  jointly  and   severally,   unto  said  ,   defendant   in    error, 

in  the  sum  of dollars,  that,  during  the  possession  of  said  property  by 

the  plaintiff  in  error,  he  will  not  commit,  nor  suffer  to  be  committed,  any 
waste  thereon,  and  that  if  the  judgment  be  affirmed,  he  will  pay  the 
value  of  the  use  and  occupation  of  said  property  from  the  date  of  this 
undertaking  until  the  delivery  of  said  property,  pursuant  to  the  judg- 
ment, and  costs. 

In  witness  whereof,  we  have  hereunto  severally  subscribed  our  names, 

this day  of ,  a.  d.  18 — .  ,  Principal. 

,  Surety. 

Approved  by  me,  this day  of ,  a.  d.  18 — .         ,  Clerk. 

The  notice  or  certificate  to  the  justice  of  the  taking  of  proceedings 
in  error  (section  6612)  can  be  drawn  from  Form  423.  It  is  required 
in  all  cases  to  stay  execution  of  the  judgment  and  restitution.  The 
notice  to  the  advei'se  party  of  the  application  for  leave  to  file  such 
petition  in  error  (section  6610)  can  be  drawn  without  diflBculty. 

Undertaking  when  Judgment  or  Order  Directs  the  Payment 

OF  Money. 

[Form  425.    §  6718;  Sup.,  p.  384.] 
Circuit  Court  of County,  Ohio. 

Whereas,  proceedings  by  petition  in  error  have  been  begun  in  said  Cir- 
cuit Court  by ,  plaintiff  in  error,  against .  defendant  in  error,  to 

reverse  the  judgment  and  proceedings  of  the  Common  Pleas  Court  of  said 

county,  in  the  civil  action  No.. ,  wherein was  plaintiff  and 

was  defendant,  and  in  which  said recovered  a  judgment  against 

said ,  at  the term  of  said  court,  a.  d.  18 — ,  for dollars,  prin- 
cipal debt,  and dollars,  costs. 

Now,  we, ,  as  principal,  and  ,  as  surety,  jointly  and  severally 

undertake  and  bind  ourselves  to ,  the  said  defendant  in  error,  in  the 

sum  of dollars  [double  the  amount  of  the  judgment^,  conditioned    that 

the  said  ,  plaintiff  in  error,  will  pay  the  condemnation  money,  and 

costs,  if  the  said  judgment,  so  as  |aforesaid  sought  to  be  reversed,  be  af- 
firmed in  whole,  or  in  part. 

In  witness  whereof,  we  have  hereunto  severally  subscribed  our  names, 

this day  of ,  a.  r>.  18 — .  ,  Principal. 

,  Surety. 

This  undertaking  approved  by  me,  this day  of ,  18 — . 

,  Clerk. 

The  undertaking  is  given  in  the  court  where  the  judgment  is  ren- 
dered, and  from  which  error  is  taken.     §  6719. 
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When  Judgment  Directs  the  Execution  op  a  (Conveyance,  era 

[Form  426.    §  6718.  cl.  2;  Sup.,  p.  384.] 
Circuit  Court  of  County,  Ohio. 

Whereas,  proceedings  by  petition  in  error  have  been  begun  in  aaid  Circuit 

Court  by ,  plaintiff  in  error,  against ,  defendant  in  error,  to  reverse 

the  judgment  and  final  order  and  proceedings  of  the  Common  Pleas  Court 

of  said  county  of ,  in  the  civil  action.  No. ,  wherein  wa* 

plaintiff,  and was  defendant,  and   in  which  said  recovered  a 

judgment  and  final  order  against  paid ,  at  the term  of  said  court, 

A.  D.  1 8 — ,  for  the  execution  of  the  conveyance  mentioned  in  said  judgment 
and  order,  and  the  amount  of  the  undertaking  to  stay  the  execution  of 
said  judgment  and  order  has  been  duly  fixed  by  [M«  court  or  judge  ^^xin^ 
gueh  amount']  at  the  sum  of dollars. 

Now,  we, ,  as  principal,  and  ,  as  surety,  jointly  and  severally, 

undertake  and  bind  ourselves  to  said ,  said  defendant  in  error,  in  the 

said   sum  of dollars,  that  the   said  plaintiff  in  error  will  abide  the 

judgment,  if  the  same  be  affirmed,  and  pay  the  costs. 

In  testimony  whereof,  we  have  hereunto  severally  subscribed  our  namcts, 

this day  of ,  a.  d.  18 —  ,  Principal. 

.  Surety 

Approved  by  me,  this day  of ,  a.  d.  18 — . 

,  aerk.     g  6719. 

When  Judgment  Directs  the  Sale  or  Dejjvery  op  PoesEssiov 
OF  Real  Property. 

[Form  427.     §  6718,  cl.  3 ;    Sup.,  p.  384.] 
Circuit  Court  of County,  Ohio. 

Whereas,  proceedings  by  petition  in  error  have  been  begun  in  said  Cir- 
cuit Court  by ,  plaintiff  in  error,  against  ,  defendant  in  error,  to 

reverse  the  judgment  and  final  order  and  proceedings  of  the  Common 

Pleas  Court  of  said  county,  in    the  civil   action,  Xo. .wherein 

was  plaintiff,  and was  defendant,  and  in  which  said recov- 
ered a  judgment  and  final  order  against  saidj ,  at  the term.  a.  d. 

18-^,  of  said  court,  for  the  sale  [r)r,  delivery  of  possession]  of  ther.^al  prop- 
erty therein  mentioned  and  described,  and  the  amount  of  the  undertak- 
ing to  stay  the  execution  of  said  judgment  and  order  has  been  duly 
fixed  by  [M«  court  or  jxidgefixinj  such  amount"]  at  the  sum  of dollars. 

Now,  we, ,  as  principal,  and ,  a.s  surety,  jointly  and  severally,  un- 
dertake and  bind  ourselves  to  said .  said  defendant  in  error,  in  the  sum 

of dollars,  conditioned  that,  during  the  possession  of  such  property 

by  the  said ,  said  plaintiff  in   error,  he  will  not  commit,  nor  suffer  to 

be  committed,  any  waste  thereon,  and  that,  if  the  judgment  bo  affirmed. 
be  witl  pay  the  value  of  the  use  and  occupation  of  the  said  property  fron 
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the  date  of  this  undertaking  until  the  delivery  of  the  possession  thereof 
pursuant  to  such  judgment,*  and  all  costs. 

[And  if  the  judgment  is  for  the  sah  of  mortgaged -premises,  and  payment  of  a 
deficiency  arising  from  the  sah,  add,  after  the  *  :  and  also  any  deficiency  aris- 
ing from  the  sale  of  said  mortgaged  premises.] 

In  witness,  etc.  \_as  in  Form  426,  with  clerJcs  indorsed  approval. \ 

The  judge  or  court  fixing  the  amount  usually  directs  the  undertak- 
ing to  be  to  the  approval  of  the  clerk  of  the  court  in  \vhicli  the  judg- 
ment was  rendered,  though  the  judge  may  approve  it,  indorsing  his 
approval  thereon.     §  6719. 

Under  clause  4  of  section  6718,  the  documents  directed  to  be  deliv- 
ered or  assigned  are  usually  placed  in  the  custody  of  the  clerk  to  abide 
the  proceedings  ia  error ;  if  not,  the  condition  of  the  undertaking,  the 
amount  being  fixed  as  in  other  cases  under  clauses  2  and  3,  will  be, 
"to  ahide  the  judgment,  and  pay  costs,  if  the  judgment  be  CLffirmed.^' 

Section  6725  does  not  refer  to  judgments  of  Common  Pleas  Courts, 
Circuit  Courts,  Superior  Courts,  or  justice's  courts,  but  applies  to 
judgments  or  orders  of  Probate  Courts,  or  boards  of  county  commis- 
sioners, or  other  board  or  tribunal  exercising  judicial  functions  under 
section  6708 ;  and  to  the  levy  or  collection  of  a  tax,  or  assessment 
litigated  in  any  court. 

Journal  Entry  in  Such  Cases. 

[Form  428.     §6725.] 

A  B              ) 
-j^     -]  ■     ■  f  Error  to  Probato  Court  of  County.     [If  other  tri' 

(f   T)  \       bunal,  name  it-l 

On   motion  of  A.  B.,  plaintiff  in  error,  it  is  ordered  that  >.  supersedeas 

staying  proceedings  in  the  Probate  Court  of County  [or  other  trihunaP, 

be  allowed  in  this  case  upon  the  plaintiff  in  error  giving  an  undertaking, 
with  good  and  sufficient  surety  or  sureties,  to  be  approved  by  the  clerk 
[or,  court],  according  to  law,  in  the  sum  of  $ . 

Undertaking  for  Such  Supersedeas. 

[Form  429.    §6725.] 
[State  the  name  of  the  court.} 

Whereas,  proceedings  by  petition  in  error  have  been  begun  in  said 

court,  by ,  plaintiff  in  error,  against  ,  defendant  in  error,  to  re- 
verse the  judgment,  final  order,  and  proceedings  of  the  [court  or  tribu- 
nal, or  bo  ird    from  which  error   is    had],   of  county,  wherein was 

plaintiff  [claimant,  or,  petitioner,  etc.],  and ,  the  plaintiff  in  error,  was 

— r~,  and  in  which  said recovered  against  the  plaintiff  in  orror,   -, 
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to  the  tenor  and  «»ffect  that  [Aere  «'ate  iVj  atUntanee']  ;  And  the  nmouiit  of 
the  undertaking   for  a  supersedeas,  staying,  etc.,  said  proceedings,  etc.. 

has  been   duiy  fixed   by  the  court  [or  judge  doing/  *o].  at   the  sum  of 

dollars. 

Now,  we, ,  as   principal,  and ,  as  surety,  jointly  and   severally 

undertake  and  bind  ourselves  to  said ,  said  defendant  in  error,  in  the 

said  sum  of dollars,  that  said ,  the  plaintiff  in  error,  shall  prose- 
cute his  said  petition  and  proceedings  in  error  to  effect,  and  answer  all 
damages  and  costs  if  he  fail  to  make  his  said  plea  good,  and  the  said  pro- 
ceedings  be  sustained  and  affirmed. 

In  witness,  etc  [_<u  -ji  Form  426.] 

Journal.  Entry  Approving  TJndertakino. 

[Form  430.] 

A   B             1 
■HT  -I  ■     ■  (  Error  to  Probate  Court  of Ck>unty   for  other  tribw 

Ch  \      ^i  or  board]. 

Now  comes  the  said  A.  B.,  plaintiff  in  error,  and  presents  his  under* 
taking  for  the  stay  of  proceedings  in  this  case  in  the  Probate  Court  of 

County  [or  other  tribunal  or  board],  with  E.  F.  his  surety,  which  said 

undertaking  and  surety  are  hereby  approved  by  the  court. 

Ordered,  that  the  clerk  of  this  court,  without  delay,  certify  a  copy  of 
this  entry  to  the  said  Probate  Court  [or  other  tribunaf,  etc.] 

Restitution  Bond  after  Undertaking  to  Stay  Execution  has 

BEEN  Given. 

[Form  431.    §  r,722.] 

Whereas,  in  the  Court  of  Common  Pleas  of  •  County,  at  the  

term  thereof,  a.  d.  18 — ,  A.  B.,  as  plaintiff,  recovered  a  judgmefit,  in  cause 

No.  ,  on  a  contract  for  the  payment  of  money  only  [or.  in  an  action 

for  injuries  to  the  person,  other  than  for  libel,  etc.],  against  C.  D  ,  as  de- 
fendant, for  the  sum  of  dollars,  principal    debt,  and  dollars 

costs; 

And  whereas,  said  C.  D.,  as  plaintiff  in  error,  filed  a  petition  in  error 
against  said  A.  B.,  as  defendant  in  error,  in  the  Circuit  Court,  within  and 

for  the  County  of ,  where  the  same  is  now  pending,  and  executed  an 

undertaking,  according  to  law,  to  stay  proceedings  and  execution  upon 
said  judgment,  with  approved  security,  in  the  sum  of dollars: 

Now,  we, ,  as  principal,  and  and .  ai  sureties,  jointly  and 

severally,  undertake  and  bind  ourselves  to  said  A.' B.,  said  plaintiff  in 
error,  that  if  said  judjrment  and  proceedings  of  said  Court  of  Common 
Pleas  be  reversed  or  modified,  the  said  C.  D.,  said  defendant  in  error,  will 
make  full  restitution  to  the  plaintiff  in  error  of  the  money  received  by 
him  imder  the  said  judgment. 
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In  witness  whereof,  we  have  hereunto  severally  subscribed  our  names, 
this day  of ,  a.  d.  18 — .  ,  Principal, 

[  Sureties. 

[Form  432.    §  6722.] 

C  D 
■j^     -,  '     ■  I  Leave  to  Enforce  Judgment  Herein,  Nothwithstand- 

^        A^Vi  I      ^^S  Proceedings  in  Error  in  Circuit  Court. 

On  presenting  to  the  Court  of  Common  Pleas  [^or,  to  ,  a  judge  of 

said  Court  of  Common  Pleas,  in  vacation],  an  undertaking  executed,  in 
due  form  of  law,  by  said  C.  I),  to  said  A.  B  ,  with and  his  sure- 
ties, in  the  sum  of dollars,  conditioned  according  to  law,  which  un- 
dertaking is  hereby  approved,  it  is  ordered  that  said  C.  D.  may  proceed  to 
enforce  his  judgment  herein  against  said  A.  B.,  notwithstanding  the  ex- 
ecution of  the  undertaking,  in   the  proceedings  in  error  in  the  Circuit 

Court,  by  said  A.  B.,  as  principal,  and as  surety,   to  said  C.   D.,  to 

stay  proceedings  on  said  judgment  herein. 

iVo<c.— Such  restitution  undertaking  ought  not  to  be  granted,  and  the  judg- 
ment plaintiff  allowed  to  enforce  his  judgment  notwithstanding  the  execution 
of  the  undertaking  in  error,  unless  it  is  quite  clear  that  the  proceedings  in  error 
are  not  meritorious.     See  note  to  this  section,  aide. 

When  a  cause  is  reversed  and  remanded  for  further  proceedings  according  to 
law,  the  lower  court  takes  up  the  case  at  the  point  where  the  first  error  was 
committed,  and  proceeds  to  dispose  of  it  anew,  and  without  reference  to  its  pre- 
viou3  action,  all  of  which  is  set  aside.  The  parties  have  the  same  rights  that 
they  had  before  such  error  or  errors  intervened. 
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CHAPTER  XXXIX. 

APPEAI^  TO  CIRCUIT  FROM  COMMON  PLEAS  COURT,  ETC. 

Cond^^ct  of  trials  on  appeal  in  Circuit  Court.  Sec  5225  (83  v.  61). 
The  Circuit  Court  shall  have  jurisdiction  of  certain  cases,  as  herein- 
after provided,  by  appeal ;  and  the  trial  therein  shall  be  conducted  in 
the  same  manner  as  in  the  Common  Pleas  Court,  and  upon  the  tame 
pleadings,  unless  amendments  are  permitted  or  ordered  by  the  Circuit 
Court. 

(a)  The  court  may  permit  new  parties  to  be  made  in  the  (District) 
Circuit  Court.  Babcock  v.  Camp,  12  O.  S.  11,  33 ;  Morgan  v.  Spangler, 
20  O.  S.  38. 

To  permit  an  amendment  on  appeal  is  no  ground  of  error,  unless  it 
clearly  appear  from  the  record  that  there  was  an  abuse  of  discretion. 
Horton  v.  Homer,  14  O.  437;  Grant  v.  Ludlow,  8  O.  S.  1,  29,  32; 
Brock  V.  Batenian,  25  O.  S.  609 ;  Kilgore  v.  Emmitt,  33  O.  S.  410. 

When  an  appeal  is  taken  from  a  final  judgment  in  an  action,  to  one 
count  of  which  a  demurrer  w^as  sustained,  and  the  others  were  tried  on 
issues  of  fact,  the  appeal  vacates  the  ruling  on  the  demurrer,  as  well 
as  the  final  judgment,  and  the  appellate  court  should  try  again  the 
question  of  law  made  by  the  demurrer,  as  also  the  issue  of  fact. 
Warner  v.  Self,  30  O.  S.  378;  §  5219,  note;  Teaff  v.  HeiaiU,  1  O. 
S.  511. 

Where  a  suit  which  is  appealable  is  disposed  of  in  the  Court  of  Com' 
mon  Pleas  on  a  demurrer  to  the  petition,  aud  an  appeal  is  taken,  the 
appeal  can  not  be  dismissed  on  the  ground  that  the  petition  does  not 
show  a  cause  of  action.  The  appellant  has  the  right  to  have  the  judg- 
ment of  the  appellate  court  on  the  demurrer  to  his  petition,  and  if  the 
judgment  is  against  him  to  ask  leave  to  amend.  Rush  v.  Rush,  29  O. 
S.  440. 

An  order  vacating  the  dismissal  of  an  appeal  is  presumed  to  have 
been  made  on  sufficient  grounds ;  and  the  effect  of  vacating  the  order 
is  to  bring  the  case  again  before  the  appellate  court  for  trial.  Brun- 
dage  v.  Biggs,  25  O.  8.  652 ;  Dodsxowih  v.  Hopple,  33  O.  S.  16. 

When  appeal  may  he  taken  from  Common  Pleas  to  Circuit  Court,  Sec. 
6226.     (Sup.,  p.  340.)     In  addition  to  the  cases  aud  matters  specially 
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provided  for,  an  appeal  may  be  taken  to  the  Circuit  Court  by  a  party 
or  other  person  directly  affected,  from  a  judgment  or  final  order  in  a 
civil  action  rendered  by  the  Common  Pleas  Court,  and  of  which  it  had 
original  jurisdiction,  if  the  right  to  demand  a  jury  therein  did  not 
exist,  and  from  an  interlocutory  order  made  by  the  Common  Pleas 
Court,  or  a  judge  thereof,  dissolving  an  injunction^  in  a  case  of  wliich  it 
had  original  jurisdiction ;  but  such  interlocutory  order  dissolving  such 
injunction  shall  not  be  suspended  by  the  appeal,  except  by  the  order 
of  the  Circuit  Court,  or  two  judges  thereof  in  vacation,  on  reasonable 
notice  to  the  adverse  party;  provided,  that  the,  court  or  judge  may,  at 
the  time  of  making  such  interlocutory  order,  upon  good  cause  shown, 
suspend  the  operation  thereof  for  any  period  not  exceeding  ten  days, 
within  which  period  the  party  appealing  may  perfect  the  appeal. 

Note. — Special  statutory  proceedings,  jurisdiction  of  \».hich  is  conferred  upon 
the  Common  Pleas  Court,  are  not  appealable  unless  the  statute  gives  such  right, 
otherwise  they  are  reviewable  only  by  petition  in  error.  Decrees  for  divorce 
are  neither  appealable  nor  reversible  on  error.     §  5706. 

(a)  The  perfecting  of  the  appeal  supersedes  or  suspends  the  enforce- 
ment of  the  judgment  against  the  defendant  until  the  appeal  is  deter- 
mined, and  while  the  appeal  will  not  have  the  effect  to  open  for  retrial 
the  legal  issues  that  may  have  been  determined  in  the  court  below,  it 
will  be  the  duty  of  the  appellate  court  to  render  such  decree,  in  view 
of  the  legal  rights  of  the  parties  as  settled  in  the  court  below,  and  their 
equitable  rights  as  found  on  appeal,  as  the  justice  of  the  case  may  re- 
quire.    Buckner  v.  Mear,  26  O.  S.  514. 

What  judgments  f  etc. ,  have  been  held  not  appealable.  No  appeal  will  lie 
from  an  order  refusing  to  confirm  a  sale,  the  remedy  being  error. 
Beeves  v.  Skenett,  13  O.  S.  574. 

Nor  from  an  order  that  a  case  be  stricken  from  the  docket  for  want 
)f  service,  or  non-payment  of  costs,  the  remedy  being  error.  Evans  v. 
Iks,  7  O.  S.  233. 

Nor  ii^  a  case  in  which  the  Common  Pleas  Court  has  not  actual 
original  jurisdiction.  Clark  v.  Hanna,  8  O.  S.  199  ;  Noiion  v.  Me- 
Leary,  8  O.  S.  205. 

Nor  in  a  case  where  the  defendant  pays  the  sum  demanded  into 
court,  and  causes  a  third  party,  wlio  claims  the  money,  to  intervene. 
Maginni»  v.  Schwab,  24  O.  S.  336. 

Nor  in  a  case  in  which  the  facta  constituting  a  cause  of  action  en- 
title the  party  to  no  other  relief  than  a  personal  judgment,  although 
other  relief  was  prayed  for  and  granted  by  the  Common  Pleas  Court 
on  the  final  trial.     Dunn  v.  Kanmacher,  26  O.  S.  497. 
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Nor  from  an  order  of  the  C-^miuou  Pleas  Court  in  which  it  i;i  sought 
to  enjoin  pr(X'ee<ling8  for  the  annexation  of  territor}'  to  a  municipal 
corporatitm.     HiUbert  v.  Ma^n,  29  O.  S.  562. 

Nor  from  the  decision  of  the  Common  Pleas  Court  in  a  proceeding 
to  contest  the  election  of  a  county  officer.  State  v.  Comr's  Belmont  Co., 
31  O.  S.  451. 

Nor  from  an  order  appointing  a  receiver,  and  directing  him  to  bring 
the  funds  into  court,  subject  to  its  order,  no  application  of  the  funds, 
except  as  to  costs,  being  provided  for,  the  remedy  being  error.  Eaton^ 
etc.,  R.  Co.  V.   Vamum,  10  O.  S.  G22. 

Nor  where,  though  equitable  relief  be  demanded,  the  action  is  pri- 
marily for  money,  and  a  personal  judgment  is  sought.  Bnuvdndge  v. 
Goodlove,  30  O.  S.  374. 

Nor  from  a  judgment  under  section  5358,  to  vacate  a  judgment  ren- 
dered by  the  Common  Pleas  Court  at  a  former  term  and  to  reinstate 
the  case  on  the  docket  for  trial ;  such  a  proceeding  is  not,  of  itself,  a 
civil  action,  but  a  special  proceeding  in  an  action  after  judgment,  and 
subject  to  review  only  on  error.  Taylor  v.  Fitch,  12  O.  S.  169;  ap- 
proved in  Coates  v.  ChiUicothe  Br.  Bank,  23  O.  S.  415,  431. 

H7urf  appealable  aiul  what  not.  In  an  action  for  the  settlement  of  a 
partnership,  to  which  all  the  members  of  the  firm  were  parties,  and  the 
pleadings  made  no  issue  as  to  the  partnership  property,  or  the  necessity 
of  its  sale,  and  the  only  is.sues  made  related  to  the  state  and  subject- 
matter  of  the  accounts  between  the  parties,  which  issues  were  referred 
to  a  master  for  finding  and  rcjMjrt :  HtUL,  that  a  decree  made  on  the  hear- 
ing of  exceptions  to  the  master's  report,  some  of  which  were  sustained 
and  others  overruled,  confirming  the  report  as  thus  modified,  and  find- 
ing the  amount  due  from  the  firm  to  tlie  parties  respectively,  and,  for 
the  payment  thereof,  ordering  the  property  to  be  sold,  is  a  final  decree 
from  which  an  appeal  may  be  taken  ;  and  the  overriding  of  a  motion  ai 
a  subsequent  term  to  open  up  such  decree,  is  not  tlie  subject  of  appeal. 
Evans  V.  Dunn,  26  O.  S.  439. 

Whatjudgvients,  etc.,  have  been  held  ajrpealable.  An  apj>eal  will  lie  to 
the  Circuit  Court  from  a  decree  for  alimony.  Taylor  v.  Taylor,  25  O. 
8.  71.     See  section  5706. 

From  a  judgment  in  an  action  for  contribution  among  co-sureties. 
McOrory  v.  Parks,  18  O.  S.  1. 

From  a  judgment  in  an  action  to  impeach  a  decree,  or  judgment  for 
fraud.     Coates  v.  ChiUlcoOie  Br.  Bank,  23  O.  S.  415. 

From  a  judgment  in  an  action  asking  for  the  construction  of  a  will 
and  a 'sale  of  land.s.     Sioing  v.   Twnusend,  24  O.  S.  1.     §  6202. 

From  a  judgment  in  an  action  to  enforce  an  assessment  where  no 
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ca&e  for  a  jpersoriaZ  judgment  is  made  in  the  petition,  although  the  peti- 
tion contain  a  prayer  for  personal  judgment.  Corry  v.  Gayrwr,  21  O. 
S.  277. 

From  an  order  of  distribution  in  an  equity  case,  allowing  to  a  wife  a 
sum  of  money  in  lieu  of  a  homestead.  Spenee  v.  Basey,  34  O.  S.  42 ; 
Cooper  V.  Cooper,  24  O.  S.  488. 

From  a  judgment  based  upon  the  finding  of  a  master  commissioner 
upon  issues  joined  of  an  equitable  nature.  Rankin  v.  Hannan,  37  O. 
S.  113. 

From  a  judgment  in  a  case  in  which  the  facts  stated  and  relief  de» 
manded  are  within  the  sole  jurisdiction  of  a  court  of  equity,  although 
the  plaintifi"  also  demands  in  his  petition  a  money  judgment,  by  way 
of  damages  to  which  he  may  be  incidentally  entitled,  as  a  a  result  of  his 
obtaining  the  equitable  relief.     Rowland  v.  Entrekin,  27  O.  S.  47. 

From  a  judgment  in  an  action  brought  for  the  reformation  of  a 
written  contract,  and  in  which  the  plaintiflTalso  asks  for  a  money  judg- 
ment, to  which  he  would  be  entitled  only  in  the  event  of  his  obtaining 
the  equitable  relief  sought ;  and  the  only  issue  of  fact  made  in  the 
pleadings  is  on  the  right  to  such  equitable  relief.  Ellsworth  \.  Hot- 
comb,  28  O.  S.  66, 

From  a  decree  granting  a  perpetual  injunction  restraining  the  de- 
fendant from  obstructing  and  from  continuing  to  obstruct  an  alleged 
road,  in  which  the  plaintiff  claims  a  special  use,  although  he  claims 
damages  occasioned  by  such  obstruction.  Converse  v.  Hawkins,  31  O. 
S.  209.  (The  rule  is  that,  when  the  court  obtains  jurisdiction  in  equity, 
it  will  administer  full  and  complete  relief,  though  much  of  such  relief, 
the  cause  therefor  standing  alone,  could  only  be  granted  in  a  court  of 
law.) 

From  a  judgmenfin  a  case  in  which  the  heirs  sued  an  administrator, 
charging  that  he  had  made  a  fraudulent  settlement  of  his  accounts, 
fraudulently  sold  the  real  estate  for  the  payment  of  debts,  at  an  under- 
value, when  such  sale  was  unnecessary,  and  that  on  a  fair  accounting, 
86,000  would  be  due  to  them,  and  for  which  they  prayed  judgment. 
Reed  V.  Reed,  25  O.  S.  422. 

From  an  order  in  partition  under  the  statute  in  which  equitable  relief 
is  demanded,  or  is  to  be  administered.  Stableton  v.  Ellison,  21  O.  S. 
527 ;  Rusk  v.  Rush,  29  O.  S.  440 ;  Linton  v.  Laycock,  33  O.  S.  128. 
It  was  held  in  Barger  v.  Cochran,  15  O.  S.  460,  that  a  proceeding  in 
partition  under  the  statute  (then  in  force)  was  not  a  "civil  action,"  but  a 
"special  statutory  proceeding ,"  and  not  appealable.  But  under  section 
4971,  every  proceeding  in  partition  is  now  a  "  civil  action,"  and  from 
which,  since  "  the  right  to  demand  a  jury  therein  does  not  exist,"  an 
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appeal  may  always  be  taken.  Formerly  the  remedy  was  only  by  peti- 
tion in  ermr.  Where,  in  a  jmrtition  suit  in  which  equitable  relief  was 
demanded,  it  appeared  from  the  journal  entries  that  the  demurrer  to 
the  petition  wa.s  sustained  and  the  "  petition  dismissed,"  the  presumption 
is  that  the  dismis.sal  was  by  the  court,  and  not  the  voluntary  act  of  the 
plaintiff,  and  an  appeal  may  be  taken.     Rush  v.  Rush,  29  0.  S.  440. 

In  an  action  to  enjoin  waste  committed,  and  also  to  recover  posses- 
sion, on  the  ground  that  the  life  estate  of  the  tenant  has  been  forfeited  by 
I  he  waste,  in  which  action  a  final  decree  is  taken  to  enjoin  waste,  and 
for  such  account,  but  no  judgment  is  taken  for  the  recovery  of  the 
land,  the  parties  have  the  right  of  appeal.  Jenks  v.  Langdon,  21  O. 
8.362.     §§4177,4194. 

In  an  action  against  a  mortgagor  and  his  grantee  for  the  foreclosure 
of  a  mortgage,  the  grantee  may  appeal  from  the  decree  against  him, 
notwithstanding  a  personal  judgment  is  asked  against  the  mortgagor 
for  the  mortgage  debt.  Section  5021  only  applies  where  the  party 
against  whom  the  lien  is  sought  to  be  enforced  is  also  personally  liable 
for  the  debt  secured  by  the  lien.  Fleming  v.  KerkendaU,  31  O.  S. 
568.  But  where  tl»e  plaintiff,  in  an  action  to  foreclose  a  mortgage,  de- 
mands a  judgment  against  the  defendant  f)r  the  amount  due  upon  the 
mortgage  and  issues  of  fact  are  joined  therein,  the  action  is  triable  by 
a  jury  and  there  is  no  appeal,  although  no  such  personal  judgment  b 
finally  entered,  but  only  a  judgment  for  the  sale  of  the  mortgaged 
premises.     Keller  v.  Wemell,  23  O.  S.  579. 

In  an  action  to  subject  the  separate  estate  of  a  married  woman  to 
the  payment  of  a  promissory  note  executed  by  her,  neither  party  is  en- 
titled to  demand  a  jury,  and  hence  an  appeal  lies  from  the  judgment 
to  the  Circuit  Court.     Avery  v.  Vansickle,  35  O.  S.  270. 

An  appeal  will  lie  to  the  Circuit  Court  in  an  action  by  one  co-tenant 
against  another  for  rents  and  profits  under  section  5774,  involving  an 
account  of  profits  received  and  also  of  expenses  incurred  in  the  im* 
provement  of  the  common  property.     Conrad  v.  Conrad,  38  O.  S.  464. 

Though  one  partner  may  have  an  action  at  law  against  another 
partner  as  to  a  particular  transaction,  yet,  if  the  issue  be  so  framed 
us  to  call  for  a  full  settlement  of  partnership  accounts,  and  the  ca.se 
be  referred  to  a  master  by  agreement  of  parties  to  take  a  full  account, 
either  party  may  appeal  from  the  judgment  finally  rendered.  Xeil  v. 
Oreenleaf,  26  O   S  567 

Although  a  plainti^'b  cause  of  action  may  be  triable  by  jury,  yet 
where  new  matter  *8et  up  in  the  answer  constitutes  an  equitable  cause  of 
actum,  which,  if  established,  will  extinguish  or  supersede  the  case  made 
44 
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in  the  petition,  the  issues  taken  on  such  new  matter  are  triable  by  the 
court,  and  not  as  of  right  by  a  jury ;  and  this  is  so  whether  issue  is 
taken  on  the  averments  of  the  petition  or  not.  Buckner  v.  Mear,  26 
O.  S.  514. 

If  issue  is  taken  on  the  averments  of  the  petition,  the  materiality 
of  such  issue  will  depend  upon  the  result  of  the  trial  of  the  equitable 
case  made  by  the  defendant ;  if  the  equitable  case  is  established,  the 
decree  will  end  the  controversy  and  settle  the  rights  of  the  parties; 
but  if  the  defendant /a?7s  in  his  equitable  case,  the  issues  raised  on  the 
petition  must  be  disposed  of  before  the  case  can  pass  to  final  judg- 
ment,    lb. 

Where  the  decree  is  against  the  equity  set  up  by  the  defendant,  his 
right  to  appeal  from  the  decree  will  not  operate  to  delay  the  final  dis- 
position of  the  case  in  the  Common  Pleas  Court,  but,  in  such  event, 
it  is  the  duty  of  the  court,  by  jury  or  otherwise,  as  circumstances  may 
require,  to  determine  all  the  issues  and  render  final  judgment  between 
the  parties.     lb. 

(The  issues  made  by  the  pleadings  will  determine  whether  a  case  is/ 
appealable  or  not.  If  there  be  a  joinder  of  several  causes  of  action, 
and  an  issue  of  fact  as  to  either  of  them  triable  by  jury,  there  can  not 
be  an  appeal,  though  one  or  more  of  such  causes  of  action  would  have 
authorized  an  appeal.  And  if  an  action  is  brought  upon  a  note  and 
mortgage,  and  a  personal  judgment  upon  the  note  and  a  sale  of  the 
mortgaged  property  to  satisfy  such  judgment  are  asked,  the  issue  is 
one  in  which  either  party  has  a  right  to  demand  a  jury  trial,  and  the 
case  is  not  appealable — otherwise  if  the  prayer  is  simply  to  find  the 
amount  due,  and  for  a  sale.  A  claim  on  a  note  for  a  personal  judg- 
ment, and  upon  the  mortgage  for  a  sale  of  the  mortgaged  premises, 
are  distinct  claims,  and  should  be  separately  stated  and  numbered, 
but,  as  there  is  a  right  of  trial  by  jury,  no  appeal  can  be  taken.  Ladd 
V.  James,  10  O.  S.  437.  Of  course  the  waiver  of  a  jury  and  trial  to 
the  court  can  not  affect  the  question  of  the  right  to  appeal  to  the  Cir- 
cuit Court. 

In  an  action  of  trespass  on  real  estate,  the  defendant  caused  the 
party  under  whom  he  claimed  to  be  made  a  party,  who  set  up,  by 
cross -petition,  his  equitable  ownership  of  the  laud,  and  asked  a  decree 
against  the  plaintiff  for  the  legal  title,  and  to  enjoin  the  action  of  tres- 
pass. He  obtained  such  decree  against  the  plaintiff;  the  case  was 
held  appealable.  The  issues  as  to  the  trespass  were  properly  stayed 
until  the  cross-petition  was  determined,  which  ended  the  case,  the  de- 
cree being  against  the  plaintiff.  Had  it  been  decided  in  his  favor, 
then  the  issue  in  trespass  would  be  for  trial,  the  cross-petitioner  having 
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the  right  of  appeal,  as  had  the  plaintiff  from  the  decree  against  him. 
Maggie  v.  Stradford,  17  O.  S.  596. 

Wljerc  an  action  was  brought  according  to  section  57«S1,  to  recover 
the  iK)ssession  of  specific  real  estate,  and  tlie  defendant  set  up  an 
equituole  defense  to  defeat  a  recovery,  and  ohtiiined  a  judgment  that 
*'  she  go  hence  without  day  and  recover  her  costs,"  the  case  was  held 
not  to  be  appealable.     Smith  v.  Anderson,  20  O,  S.  7G. 

Had  the  answer  prayed  for,  and  the  judgment  granted,  affirmative 
relief,  the  case  would  have  been  appealable,  as  in  the  case  of  Skeejul 
V.  Murty,  30  O.  S.  50,  where,  to  an  action  of  trespass  on  real  estate, 
the  defendant  set  up  that  he  had  purchased  the  land  from  the  plaint- 
iff, but  by  mistake  the  locus  in  quo  was  not  included  in  the  deed,  and 
asked  for  its  correction,  etc.  He  prevailed,  and  the  case  was  held 
to  be  appealable ;  and  as  to  the  order  of  trial  of  the  issues,  Mame 
V.  Stradford,  17  0.  8,  596,  was  approved.  To  the  same  effect  is  Dod»- 
vwrth  V.  ffopple,  33  0.  S.  16. 

(In  reading  some  of  these  cases  it  must  bo  remembered  that,  under 
a  former  statute,  a  party  in  a  jury  cause  could  give  bond  and  take  a 
second  trial  in  the  Common  Pleas  Court,  and  in  non-jury  cases  had 
the  right  of  appeal  to  the  District  Court.  This  statute  has  been  re- 
pealed.) 

In  an  action  to  ascertain  the  amount  due  upon  a  mortgage  and  for  a 
sale  of  the  mortgaged  premises,  the  court  found  that  the  mortgage 
embraced  81,533.30  illegal  interest,  and  found  the  residue  due  the 
plaintiff*  as  claimed  by  him,  and  ordered  a  sale  of  the  premises  to  sat- 
isfy the  same.  The  plaintiff  received  and  receipted  for  the  amount  so 
found  due.  Held  that  he  did  not  thereby  lose  his  right  of  appeal. 
BeaU  V.  Lewis,  43  O.  S.  220.  The  illegal  interest  not  allowed  to,  or 
received  by  the  plaintiff,  m  as  Vie  only  tiling  in  controver^j  in  the  action, 
the  amount  found  due  being  admitted  by  the  defendant  This  dis- 
tinguishes it  from  Tabler  v.  Wiseman,  2  O.  S.  207,  216.  An  action  by 
a  widow  for  the  assignment  of  dowor  in  the  lands  of  her  deceased  hus- 
band is  a  "  civil  action,"  and  a  judgment  or  final  order  therein  may  be 
appealed  from.     Corry  v.  Lamb,  43  O.  S.  390. 

Notiee  of  appeal,  and  how  to  be  given.  Sec.  5227.  {Sup.,  p.  342.)  A 
party  desiring  to  appeal  his  cause  to  the  Circuit  Court,  shall,  at  the 
term  at  which  the  judgment  or  order  is  rendered,  enter  on  the  records 
notice  of  such  intention,  and  within  thirty  days  after  tiie  rising  of  the 
court,  give  an  updertaking,  with  sufficient  surety,  to  be  approved  by 
the  clerk  of  the  court,  or  a  judge  thereof,  as  hereinafter  provided. 
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Note. — It  is  not  suflBcient  that  notice  of  appeal  be  entered  by  the  judge  upon 
his  minutes  or  trial  docket;  it  must  be  entered  upon  the  journal,  the  judge's 
memoranda  being  no  part  of  the  record.  Where  the  court  was  required  by 
statute  to  ascertain  and  fix  the  penalty  of  the  appeal  bond,  it  was  held  to  be 
the  duty  of  the  court  to  do  so  without  a  motion  of  either  party  to  the  cause, 
and  its  omission  to  comply  with  such  statute  did  not  deprive  the  parties  of  the 
right  of  appeal;  and  where  the  appellant,  within  the  prescribed  time,  gave  an 
appeal  bond  to  the  approval  of  the  clerk,  such  appeal  could  not  be  dismissed  for 
want  of  jurisdiction.  If  the  bond  was  insufficient  in  form  or  amount,  the 
remedy  was  under  section  5233;  and  that  a  motion  to  dismiss  an  appeal  will 
be  in  time  if  made  at  the  term  at  which  it  is  entered  and  be-Hore  judgment. 
Hicbble  v.  Renick,  1  O.  S.  171;  also  Sajjp  v.  Langhead,  G  O.  S.  174;  Ingerson  v. 
Marlow,  14  O.  S.  568.  Nunc  pro  ttmc :  Moore  v.  Brown,  Lauden  v.  Reid,  10  O. 
197,  202.     "  The  rising  of  the  court"  means  the  end  of  the  term. 

(a)  The  refusal  of  the  court  to  fix  the  amount  of  the  undertaking 
for  appeal  will  not  deprive  a  party  of  his  appeal.  Jones  v.  Booth,  38 
O.  S.  405. 

Wlio  not  required  to  give  bond.  Sec.  5228.  (Sup., -p.  342.)  A  party 
in  any  trust  capacity,  who  has  given  bond  in  this  state,  with  sureties  ac- 
cording to  law,  shall  not  be  required  to  give  bond  and  security  to  per- 
fect an  appeal ;  and  in  such  cases  the  clerk  of  the  Common  Pleas 
Court,  at  the  expiration  of  thirty  days  from  the  rising  of  the  court,, 
shall,  if  not  otherwise  directed,  make  a  transcript,  which,  together  with 
the  papers  and  pleadings  filed  in  the  cause,  he  shall  transmit  to  the 
clerk  of  the  Circuit  Court,  as  in  other  cases  of  appeal. 

(a)  Executors  or  administrators,  whether  appointed  in  this  state  or 
elsewhere,  who  have  not  given  bond  in  this  state,  with  sureties,  agree- 
ably to  law,  and  wl.o  Mere  original  parties  to  the  action,  are  not  au- 
thorized to  prosecute  an  appeal  without  giving  an  appeal  bond.  Den- 
nison  v.  Talmage,  29  O.  S.  433. 

When  the  law  requires  the  appellant  to  give  such  bond,  the  court 
from  which  the  appeal  is  taken  has  no  power,  by  its  order  or  otherwise, 
to  dispense  with  the  execution  of  the  bond,  or  to  relieve  the  appellant 
from  the  obligation  to  give  it,  the  court's  power  in  that  respect  being 
limited  to  fixing  the  amount  of  the  bond,  and  designating  the  party  to 
whom  it  shall  be  payable.     lb. 

Where  the  appellant,  in  a  case  where  such  appeal  bond  is  required, 
neglects  to  give  the  same  within  the  time  limited  for  that  purpose,  the 
fact  that  the  court  below  made  an  order  to  the  effect  that  no  bond  was 
required  does  not  authorize  the  appellant  to  perfect  his  appeal  by  after- 
ward giving  such  bond  in  the  District  (Circuit)  Court.  lb.  Also 
Emerick  v.  Armstrong,  1  O.  513 ;    Wm-k  v.  Masde,  6  O.  503. 
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Hhen  paHy  dies  before  appeal  perfected.  Sec.  5229.  Wheu  a  party 
to  a  judgiueut  has  given  notice  as  aioresaid,  and  dies  within  the  time 
limited  for  the  appeal;  and  before  perfecting  the  same,  the  administra- 
tor or  executor  of  such  deceased  purty,  at  any  time  within  Uiirty  days 
after  hi.«  appointment  and  qualification,  and  within  ninety  days  after 
the  death  of  such  party,  may  cause  notice  of  his  intention,  as  such  ad. 
rainistrator  or  executor,  t.  ajjpeal  the  cause,  to  be  entered  upon  the 
journal  of  the  court ;  and  such  administrator  or  executor  shall  thereby 
be  made  a  party  to  the  judgment,  and  tiie  appeal  shall  be  considered 
as  perfected. 

Penalfy  of  bond ;  wJien  court  to  fix  amount.  Sec.  5230.  When  the 
judgment  is  personal  against  a  party  for  the  payment  of  money  only, 
the  penalty  of  tlie  appeal  bond  shall  be  double  the  amount  of  tlie 
judgment;  in  all  other  cases,  including  cases  in  which  the  judgment 
is  against  a  party  for  nominal  damages  and  costs,  or  for  costs  only,  the 
court  shall,  at  the  time  of  the  rendition  of  the  judgment,  ascertain 
and  fix  the  penalty  of  the  appeal  bond  to  be  given  in  the  event  of  an 
appeal,  at  such  reasonable  amount  as  will,  in  the  opinion  of  the  court, 
be  sufficient  to  cover  the  probable  loss,  damage,  or  injury,  which  the 
other  party  or  parties  may  sustain  by  the  delay,  and  the  costs  and 
damages  wliich  may  be  awarded  in  the  appellate  court. 

(a)  Failure  of  court  to  fix  amount  of  bond  will  not  defeat  appeal, 
if  bond  filed  within  time.     HuhbU  v.  Renick,  1  O.  S.  171. 

And  where  the  court,  having  power  to  fix  the  amount,  placed  it  at 
a  less  sura  than  the  decree  appealed  from,  this  afforded  no  ground  for 
dismissing  the  appeal.     Brojich  v.  Dick,  14  0.  S.  551 

And  since  the  enactment  of  section  5233,  where  the  appeal  bond  is 
required  to  be  in  double  the  amount  of  the  judgment,  and  is  taken  for 
less,  the  appeal  will  not  be  dismissed  on  that  ground,  thus  cliangiug 
the  rule  as  determined  in  Oliver  v.  Pray,  4  O.  175;  «.  c,  5  O.  326; 
Bliss  V.  Long,  5  O.  276. 

K  the  bond  complies  substantially  with  the  requisites  of  the  statute 
it  is  sufficient.  Gardner  \.  Woodyear,  1  O.  170;  CreigfUon  v.  Harden, 
10  O.  S.  579;  Benily  v.  Dorcas,  11  O.  S.  398. 

If  no  appeal  bond  be  taken,  the  Circuit  Court  acquires  no  jurisdic- 
tion of  the  case,  and  the  objection  can  be  taken  at  any  time  in  any 
court.  Consent  of  parties  can  not  give  a  court  jurisdiction  of  the 
subject-matter,     Bradley  v.  Stieath,  6  O.  490. 

Where  the  amount  only  is  found  to  be  due,  and  an  order  is  made  to 
sell  property  to  satisfy  such  amount,  the  amount  so  found  is  not  "  con- 
demnation monev."  and  the  surety  on  tlie  bond  can  not  be  held  liable 
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for  a  balance  that  may  remain  due  after  exhausting  such. property. 
Hamilton  v.  Jefferson,  13  O.  427. 

A  surety  on  an  appeal  bond  can  be  held  only  on  the  express  words 
of  bis  contract.     Smith  v.  Hmeman,  30  O.  S.  (562. 

Cmidiiion  of  appeal  bond;  to  whom  payable.  Sec.  5231.  The  appeal 
bond  shall  be  payable  to  the  adverse  party,  or  otherwise,  as  may  be  di- 
rected by  the  court,  where  the  conflicting  interests  of  tlie  parties  re- 
quire it,  and  shall  be  subject  to  a  condition  to  the  effect  that  the  party 
appealing  shall  abide  and  perform  the  order  and  judgment  of  the 
appellate  court,  and  shall  pay  all  money,  costs,  and  damages  which 
may  be  required  of  or  awarded  against  him  by  such  court. 

Hoio  appeal  of  a  separate  interest  perfected.  Sec.  5232.  When  the  in- 
terest of  a  party  desiring  an  appeal  is  separate  and  distinct  from  that 
of  the  other  party  or  parties,  and  he  desires  to  appeal  the  part  of  the 
case  in  which  he  is  interested,  it  shall  be  so  allowed  by  the  court,  and 
the  penalty  and  condition  of  the  bond  shall  be  fixed  accordingly  ;  and 
the  court  shall  make  such  order  as  to  the  papers  and  pleadings,  the 
supplying  of  copies  thereof,  and  in  all  other  respects,  in  view  of  a  di- 
vision of  the  case  for  the  purpose  of  appeal,  as  it  deems  right  and 
proper. 

(a)  In  a  joint  action  against  several  defendants,  one  may  appeal  the 
whole  cause,  and  as  to  tliose  against  whom  judgment  is  rendered  with 
himself,  by  giving  the  bond  required  by  law,  and  if  he  be  an  adminis- 
trator or  executor  who  has  given  bond  as  such  in  this  state,  he  may  ap- 
peal such  cause  as  to  his  co-defendants  without  bond.  Emerick  v. 
Armstrong,  1  O.  513. 

Where  there  are  two  defendants,  and  the  action  is  dismissed  as  to 
one,  and  decree  rendered  against  the  other,  who  appeals,  tlie  case 
against  the  dismissed  defendant  is  not  appealed.  If  the  plaintiff  is  not 
satisfied  with  the  dismissal  of  his  action  as  to  such  defendant,  he  should 
appeal.     Glass  v.  Greathouse,  20  O.  503. 

Where  the  claim  in  the  action  is  several  and  distinct  as  to  the  sev- 
eral defendants,  and  the  case  can  be  tried  against  one  without  interfer- 
ing with  the  rights  of  another,  this  may  be  done,  and  appeal  taken  be- 
fore the  case  against  the  others  is  tried.  Douglierty  v.  Walters,  1  O. 
S.  201. 

One  of  two  or  more  defendants  against  whom  jointly  a  judgment 
has  been  rendered  by  the  Common  Pleas  Court,  may  appeal  the  case  to 
the  Circuit  Court,  and  his  appeal  will  vOjCate  the  judgment,  the  lien  be 
ing  preserved,  and  take  up  the  whole  case. 
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And  to  perfect  the  appeal  in  such  case,  it  is  not  necessary  for  the 
appellant  to  give  a  bond  that  will  cover  the  defaults  of  his  co-de- 
fendants ;  it  is  sufficient  if  it  cover  his  own.  Ewers  v.  Butledge,  4  O. 
S.  210. 

It  is  not  necessary  that  the  bond  be  signed  by  the  appellant,  as  he 
will  be  fully  liable  without  signing  it.     Coil  v.  Davis,  AV.  104. 

Whether  an  appciil  is  iu  time  or  not  must  be  determined  from  the 
transcript.  The  recital?  iu  the  appeal  bond  can  not  be  looked  at. 
Uoagland  v.  Schnorr,  17  O.  S.  30. 

Anappeai  bond  executed  more  than  thirty  days  after  the  regular 
term  ni  which  judgment  was  rendered,  but  within  thirty  days  after  an 
"additional  term,"  is  not  within  the  time  required  by  law.  Harris  v. 
Gest,  4  O.  S.  469. 

Amendment  07  renewal  of  appeal  bond.  Sec.  5233.  (Sup.,  p.  342.) 
"When  the  surety  in  the  undertaking  for  the  appeal  has  removed  from 
the  state,  or  for  any  cause  is  iusuttioient,  or  if  tlie  undertaking  is  in- 
sufficient in  form  or  amount,  the  Circuit  Court,  on  motion,  nuiy  order 
a  change  or  renewal  of  the  undertaking,  or  a  new  undertaking  to  bo 
given,  with  security,  to  be  approved  by  the  Circuit  Court,  or  the  clerk 
thereof;  and  if  the  order  of  tiie  Circuit  Court  be  complied  with,  the 
appeal  shall  not  be  dismissed,  but  the  court  shall  hear  and  determine 
the  cause  in  tlie  same  manner  as  if  the  order  had  not  been  made ;  but 
otherwise  the  appeal  shall  be  dismissed. 

(a)  A  bond  for  appeal,  however  defective,  may  be  amended,  or  a 
new  bond  given,  in  the  appellate  court.  Irwin  \.  Baiikof  JieUefontain% 
6  O.  S.  81 ;  I^^eglcy  v.  Jeffers,  28  O.  S.  90 ;  Johnson  v.  Johnson,  ]Vatts  v. 
SlieweU,  31  O.  S.  131,  331 ;  Salerlee  v.  Stevens,  11  O.  420;  HubbUy. 
Benick,  1  O.  S.  171 ;  Creighton  v.  Harden,  10  O.  S.  579. 

Before  the  passage  of  the  act  of  May  1,  1862,  the  deposit  of  money 
in  lieu  of  giving  an  appeal  bond  was  not  sufficient.  That  which  gave 
jurisdiction  and  might  be  amended  was  a  bond.  Shamokin  Bank 
V.  Street,  16  O.  S.  1. 

Where  the  bond  specified  the  Supreme  Court,  not  then  in  existence, 
instead  of  the  District  Court,  which  had  taken  its  place,  the  appeal 
bond  held  void  as  not  conferring  jurisdictiou  upou  the  District  Court. 
Myers  v.  Parker,  6  O.  S.  501. 

When  the  jj/ain/(^ gives  notice  of  appeal,  and  part  of  the  defendants 
execute  with  him  an  appeal  bond,  such  b(md,  though  defective  is  not 
void,  and  does  not  entitle  the  other  defendants  to  the  unconditional 
dismissal  of  the  appeal.      Church  v.  Nelson,  35  O.  S.  638. 
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WJien  execution  may  he  stayed.  Sec.  5234.  The  court  may,  ou  mo- 
tion of  the  party  entering  notice  of  appeal,  on  such  reasonable  terms 
as  may  be  necessary  for  the  security  of  the  adverse  party,  direct  exe- 
cution to  be  stayed  for  thirty  days. 

Appeal  suspends  judgment — Transfer  of  papers,  etc.  Sec.  5235.  (Srip, 
p.  342.)  When  an  appeal  is  taken,  and  bond  given,  the  judgment  is 
thereby  suspended,  unless  some  part  of  the  final  judgment  appealed 
from  be  an  injunction,  in  which  case  such  injunction  shall  not  be  sus- 
pended, except  by  order  of  the  Circuit  Court,  or  tiuo  judges  thereof, 
on  reasonable  notice  to  the  adverse  party ;  and  the  clerk  of  the  Common 
Pleas  Court  shall  forthwith  make  an  authenticated  transcript  of  the 
docket  and  journal  entries  and  of  the  fiual  judgment  in  the  cause  ap- 
pealed ;  which  transcript,  together  with  the  original  papers  and  plead- 
ings, he  shall  deliver  at  the  office  of  the  Clerk  of  the  Circuit  Court,  on 
or  before  the  first  day  of  the  term  thereof  next  after  the  appeal  is  per- 
fected ;  and  either  party  may  require  a  full  record  to  be  made  of  the 
case  in  the  court  below,  at  his  own  costs. 

Note. — The  clerk  of  the  Common  Pleas  Court  is  also  the  clerk  of  the  Circuit 
Court,  and  the  clerk's  office  of  the  two  courts  is  the  same,  but  the  records  and 
files  of  such  courts  are  kept  separately,  as  much  so  as  if  there  were  two  distinct 
offices  and  clerks. 

Lien  of  judgment  to  continue.  Sec.  5236.  (Sup.,  p.  342.)  When  the 
party  against  whom  a  judgment  is  rendered  appeals  his  cause  to  the 
Circuit  Court,  the  lien  of  the  opposite  party  on  the  real  estate  of  the 
appellant,  created  by  the  judgment,  shall  not  be  removed  or  vacated 
by  the  appeal ;  but  the  real  estate  of  the  appellant  shall  be  bound,  in 
the  same  manner  as  if  the  appeal  had  not  been  taken,  until  the  final 
determination  of  the  cause  in  the  Circuit  Court. 

^oie. — Without  such  provision,  the  appeal  would  absolutely  vacate  and  an- 
nul such  judgment,  to  the  same  extent  as  if  it  never  hud  been  rendered. 

Costs  on  appeal.  Sec.  5237.  (^Sup.,  p.  343.)  If  a  plaintiff  appeal- 
ing do  not  recover  a  greater  sum  in  the  Circuit  Court  than  in  the  court 
from  which  the  appeal  was  taken,  exclusive  of  costs  and  interest  ac- 
crued since  the  rendition  of  the  judgment,  he  shall  pay  all  costs  that 
accrue  in  the  Circuit  Court ;  and  if  the  defendant,  in  any  personal  ac- 
tion, appeal  to  the  Circuit  Court,  and  the  plaintiff  recover  the  same 
or  a  larger  sum  than  was  recovered  in  the  court  below,  exclusive  of 
costs,  the  Circuit  Court  shall  render  judgment  for  the  sum  so  recov- 
ered, with  costs  of  suit. 

(a)  Under  former  laws,  where  the  plaintiff  appellant  recovered  no 
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more  on  appeal  than  in  the  lower  court,  two  judgments  were  entered, 
one  for  the  plaintiff  tor  the  amount  found  due  hira,  and  the  other  for 
the  defendant  for  tht-  costs  of  the  appeal.  Waters  v.  Lemon,  3  O.  72 » 
Wheelrr  v.  Lucas,  13  O.  248. 

Damages  when  appeal  is  for  delay  merely.  Sec.  5238.  When  the  ap- 
jiellate  court  renders  suhstniitialiy  the  same  judgment  which  was  ren- 
dered in  the  court  below,  il'inia/jes  may  be  awanled  as  follows: 

1.  When  the  judgment  i-  i\>r  the  payment  of  money,  the  appellant 
shall  be  adjudged  to  pay  the  appellee,  or  party  delayed  of  payment  by 
the  appeal,  damages  at  the  rate  of  Jive  per  cent  on  the  amount  ad- 
judged in  the  court  below,  unless  the  appellate  court  i.s  satisfied  that 
there  was  reasonable  ground  for  the  appeal ; 

2  And  in  such  case,  when  the  court  is  satisfied  that  the  appeal 
was  foi  the  purpose  of  delay  merely,  the  damages  adjudged  shall  be  at 
the  rate  of  ten  per  cent ; 

3.  In  all  other  cases,  including  those  where  the  judgment  or  decree 
is  for  nominal  damages  and  costs,  or  costs  only,  unless  the  appellate 
court  is  satisfied  that  there  was  rea'Sonable  and  probable  ground  for 
the  appeal,  damages  shall  be  adjudged  to  the  appellee,  or  party  affected 
by  the  appeal,  in  such  specific  sum  as  may  be  deemed  reasonable,  not 
exceeding  ttoo  hundred  dollars. 

Mandate  to  Common  Pleas  Court.  Sec.  5239.  {Sup. ,  p.  343. )  When 
the  Circuit  Court  makes  a  final  order,  or  renders  a  final  judgment,  in 
cases  brought  before  it  on  appeal,  it  may  enforce  the  same  by  process 
issued  therefrom,  or  may  remand  the  same  to  theComnu>n  Pleas  Court 
for  execution  or  other  process;  the  clerk  of  the  Circuit  Court  shall 
certify  the  same  to  the  Common  Pleas  Court,  and  the  clerk  of  the 
Common  Pleas  Court,  on  receipt  of  the  certified  transcript,  shall  imme* 
diately  enter  the  same  on  the  jounuil ;  and  the  judgment  or  order  so 
entered,  unless  otherwise  directed  by  the  Circuit  Court,  shall,  for  the 
purposes  of  execution  and  other  process,  stand  as  the  judgment  of  the 
Common  Pleas  Court. 

Notf. — Unless  special  reasona  exist  for  exei-uting  the  judgment  in  the  Circuit 
Court,  tiio  c-HUse  should  b«!  remanded  to  the  Common  I'lea-s  for  execution,  which 
is  much  more  advHiitagoous  and  coiiveniont  for  such  purpos'i'.  By  the  present 
section  (5865,  Sup.,  p.  85'.»)  no  appual  can  h«  laken  from  the  Common  Pleas  to 
the  Circuit  Co^^t  in  contests  of  wills.  The  remedy  is  by  petition  in  error.  A 
decree  for  alimony  may  be  appealed  from.    §  5706. 

(o)  An  authenticated  mandate  from  the  Circuit  Court  can  not  be 
irapcaobed  by  sliowiug  that  the  clause  remanding  the  cause  was  not  a 
part  of  the  order  of  the  Circuit  Court,  but  was  added  to  the  judgment 
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without  its  authority.  The  proper  remedy  is  to  apply  to  the  Circuit 
Court  to  correct  its  records.     Stevenson  v.  Morris,  37  O.  S.  10. 

APPEAL  TO  COMMON  PLEAS  FROM  PROBATE  COURT. 

When  appeals  may  be  taken  from  Probate  to  Common  Pleads  Court.     Sec. 

6407.  (Sjip. ,  p.  376.)  Tu  addition  to  cases  specially  provided  for,  appeals 
may  be  taken  to  the  Court  of  Common  Pleas,  from  any  (final)  order, 
decision,  or  judgment  of  the  Probate  Court: 

1.  In  settling  the  accounts  of  an  executor,  administrator,  guardian, 
and  trustees,  and  assignees,  trustees  and  commissioners  of  insolvents ; 

2.  In  proceedings  for  the  sale  of  real  estate  for  the  payment  of 
debts ; 

3.  In  proceedings  to  increase  or  diminish  the  allowance  made  by 
appraisers  of  any  estate  to  any  widow  or  minor  child  or  children  for 
their  support  one  year  ; 

4.  In  proceedings  against  persons  suspected  of  having  concealed, 
embezzled,  or  conveyed  away  tlie  property  of  deceased  persons; 

5.  In  cases  for  the  completion  of  real  contracts ; 

6.  And  from  (any)  order  or  decision  in  the  administration  of  insolv- 
ents' estates  by  assignees,  trustees,  or  commissioners  ; 

7.  And  in  proceedings  to  appoint  guardians  or  trustees  for  lunatics, 
idiots,  imbeciles,  or  drunkards,  by  any  person  against  whom  such  order, 
decision,  or  decree  shall  be  made,  or  who  may  be  affected  thereby; 

And  the  cause  so  appealed  shall  be  tried,  heard,  and  decided  in  the 
Court  of  Common  Pleas,  in  the  same  manner  as  though  the  said  Court 
of  Common  Pleas  had  original  jurisdiction  thereof. 

(a)  The  appeal  must  be  from  a  final  order,  decision,  or  judgment; 
hence  no  appeal  will  lie  from  a  decision  setting  aside  or  refusing  to 
confirm  a  sale  made  by  an  assignee  for  the  benefit  of  creditors.  Aidt- 
man  v.  Seiberling.  31  O.  S.  20i. 

Nor  from  the  approval  of  an  election  of  an  assignee  by  the  creditors 
of  an  insolvent's  estate.  Brigel  v.  Starbuck,  34  O.  8.  280.  Nor  from 
an  order  removing  an  administrator.     StilUs  Estate,  15  O.  S.  484. 

Bond,  and  when  bond  not  required —  Written  notice  of  appeal.     Sec. 

6408.  The  person  desiring  to  take  an  appeal,  as  provided  in  the  pre- 
ceding section,  shall,  wiihin  twenty  days  after  the  making  of  tlie  order, 
decision,  or  decree  from  which  he  desires  to  appeal,  give  a  written  un- 
dertaking, executed  on  the  part  of  the  person  appealing,  to  the  adverse 
party,  with  one  or  more  sufficient  sureties,  to  be  approved  by  the  pro- 
bate judge,  and  conditioned  that  the  party  appealing  shall  abide  and 
perform  the  order,  judgment,  or  decree  of  the  appellate  court,  and 
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shall  pay  all  moneys,  costs,  and  damages,  which  may  be  required  of  or 
awarded  against  said  party,  by  such  court ;  when  the  order,  decbion, 
or  decree,  from  which  the  appeal  is  taken,  directs  the  payment  of 
money,  tlie  undertaking  shall  be  iu  double  the  amount  thereof,  and  in 
other  cases,  in  such  amount  as  shall  be  prescribed  by  the  Probate  Court ; 
but  when  the  person  appealing,  from  any  judgment  or  order  in  any 
court,  or  before  any  tribunal,  is  a  party  in  a  fiduciary  capacity,  in 
which  he  has  given  bond  within  the  state,  for  the  faithful  discharge 
of  his  duties,  and  appeals  in  the  intere.4  of  the  trugt,  lie  shall  not  be 
required  to  give  bond,  but  shall  be  allowed  the  appeal,  by  giving 
xoritten  notiee  to  the  court  of  his  intention  to  appeal  within  the  time 
limited  for  giving  bond. 

Note. — Such  written  notice  takes  the  place  of  a  bond. 

Transcript,  tvlien  to  he  filed.  Sec.  6409.  The  probate  judge  shall, 
upon  the  giving  of  the  undertaking,  or  notice,  as  aforesaid,  make  out 
an  authenticated  transcript  of  the  docket  or  journal  entries,  and  of  the 
order,  decision,  or  decree  appealed  from,  which  shall  be  filed  with  the 
clerk  of  the  Court  of  Common  Pleas,  on  or  before  the  second  day  of  the 
term  of  said  court,  next  after  an  undertaking  or  notice  is  given,  as  here- 
inbefore providert,  by  die  person  appealing,  and  the  appeal  shall  there- 
upon be  considered  perfected  ;  the  original  papers  })ertaining  to  the 
cause  may  be  used  upon  the  trial  or  hearing  in  the  Court  of  Common 
Pleas. 

Proceedings  in  the  Common  Pleas,  and  certifying  same  Itaek.  Sec.  6410. 
Upon  the  decision  of  any  cause,  appealed  to  the  Court  of  Common 
Pleas,  the  clerk  of  said  court  shall  make  out  an  authenticated  tran- 
script of  the  order,  judgment,  and  proceedings  of  sjiid  court  therein,  and 
shall  file  the  same  with  the  probate  judge,  who  shall  record  the  same, 
and  the  proceedings  thereafter  shall  be  the  same  as  if  sucii  order,  judg- 
ment, and  proceedings  had  been  had  in  the  Probate  Court. 

Note. — The  final  order,  judjjment,  or  decree  of  the  Common  Pleas  Court  may 
l>e  reviewed  on  error  in  the  Circuit  and  Supreme  Courts,  as  other  judgments  and 
final  orders  of  the  Court  of  Common  Pleas. 

Appeal  from  refusal  to  admit  will  to  probate.  Sec.  5J)34.  In  case  of 
the  refusal  to  admit  a  will  to  probate,  any  i)er8on  aggrieved  thereby 
may  apjxjal  from  such  decision  to  the  next  term  of  the  C<»urt  of  Common 
Pleas  hy  filing  notice  of  his  intention  to  appeal  within  ten  days. 

JVote<— The  written  notice  of  intention  to  appeal,  filed  in  the  Probate  Cour^ 
takes  the  place  of  an  appeal  bond. 
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Hmv  appeal  perfected,  and  proceedings  in  Common  Pleas.  Sec.  5935. 
The  person  appealing  shall  procure  and  file  in  the  Court  of  Common 
Pleas  a  certified  copy  of  the  order  of  said  Probate  Court,  rejecting  the 
will,  together  with  the  will,  and  thereupon  said  appeal  shall  be  deemed 
perfected;  and  the  Court  of  Common  Pleas,  on  the  hearing,  shall  take 
testimony  touching  tlie  execution  of  such  will,  and  have  the  same 
reduced  to  writing  ;  and  the  final  order  of  the  Court  of  Common  Pleas 
shall,  together  with  the  will  and  testimony  so  taken,  be  certified  by  the 
clerk  to  the  Probate  Court ;  and  if  by  such  order  the  will  is  admitted 
to  probate,  the  will,  order,  and  testimony  shall  be  recorded  in  the  Pro- 
bate Court. 

Note. — In  the  proceedings  authorized  for  admitting  a  will  to  probate,  persons 
interested  in  resisting  its  probate  are  not  allowed  to  introduce  evidence  to  con- 
test its  validity.  Hathaway's  Will,  4  O.  S.  383.  Nor  is  it  required  that  those 
who  are  interested  adversely  should  be  summoned, as  710  issue  is  made  for  a  con- 
test between  adverse  parties.  lb.  And  error  will  not  lia  to  review  the  testimony 
upon  which  a  will,  executed  in  due  form,  was  probated  and  admitted  to  record, 
if  the  application  is  within  the  jurisdicticn  of  the  court.  Hosier  v.  Harmon,  29 
O  S.  220.     The  sole  remedy  i,  to  contest  the  will,     g?  5858-5866. 

As  to  wills  executed  out  of  this  state,  and  the  admission  of  a  copy  with  pro- 
bate to  record,  see  sections  6937-5942.  The  remedy  for  refusal  to  admit  these 
to  record  would  seem  to  be  by  petition  in  error  only. 

Appeal  from  allowance  or  rejection  of  claim  of  an  executor  or  adminis- 
trator against  tJie  estate.  (See  sections  6099, 6100.)  Sec.  6101.  .  .  .; 
and  an  appeal  may  be  taken  to  the  Court  of  Common  Pleas  of  the 
proper  county  from  any  order  or  judgment  of  the  Probate  Court  allow- 
ing or  disallowing  such  debt  or  claim  or  any  part  thereof,  by  any  per- 
son who  may  be  affected  thereby,  when  the  amount  claimed  by  such 
executor  or  administrator  exQeeds  one  hundred  dollars  ;  and  the  matter 
so  appealed  shall  be  tried,  heard,  and  decided  in  said  Common  Pleas 
Court  in  the  same  manner,  and  the  proceedings  therein  shall  be  the 
same  as  nearly  as  may  be  practicable,  as  if  the  said  Common  Pleas 
Court  had  original  jurisdiction  thereof,  but  vnthout  pleadings  unless 
pleadings  be  ordered  by  the  court  to  be  filed  ;  the  person  so  appealing 
shall,  within  twelve  days  after  the  making  of  such  order  or  judgment, 
give  a  written  undertaking  to  the  state,  for  the  use  of  the  persons  who 
may  be  interested  therein,  with  one  or  more  sureties  to  be  approved  by 
the  probate  judge,  conditioned  that  the  person  appealing  shall  pay  all 
costs  which  may  be  awarded  against  him  in  the  appellate  court,  and 
the  bond  shall  be  in  such  amount  as  the  said  probate  judge  may  pre- 
scribe. 
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An  appeal  may  also  he  taken,  as  in  other  cases,  from  an  onler  iu  pro- 
ceedings on  exceptions  to  the  inventory  returned.  §  G024  {Sup., 
p.  366). 

Note. — ThU  section  (6101 )  also  gives  the  right  to  except  and  take  proceedingt 
in  error. 

A  party  can  not  prosecute  error  and  appeal  for  the  camo  thinij,  at  the  same 
time,  the  appeal  vacates  or  .9u.<tpenda  the  judgment,  which  the  petition  in  error 
seeks  to  achieve,  and  by  a  trial  on  the  appeal  the  law  presumes  full  justice  will 
be  done. 


IN  THE    APPROPRIATION    OF    PRIVATE    PROPERTY   TO   PUBLIC   USE    BY 

CITIES   AND    VILLAGES. 

Appeal  to  Common  Pleas  Court.  Sec.  22.")4.  Where  the  proceeding 
is  had  in  the  Probate  Court,  any  party  interested  in  the  inquiry  and 
assessment  may  take  an  appeal  to  the  Court  of  Common  Pleas ;  and 
thereupon  the  pame  proceedings  sliall  be  had  as  if  the  application  had 
been  originally  made  in  that  court,  except  that  the  corjx»ration  shall 
not  be  required  to  give  notice  of  its  application,  and  the  inquiry 
and  assessment  shall  be  limited  to  the  case  of  the  party  taking  the  ap- 
peal ;  and  the  court  sliall  make  such  order  for  the  payment  of  the 
costs  accruing  upon  the  appeal  as  may  seem  equitable  and  just. 

Nature  of  appeal,  and  undeiiaking.  Sec.  2255.  The  party  desirous 
of  appealing,  shall,  within  ten  days  after  the  date  of  tlie  final  order 
determining  the  rights  of  such  party,  file  with  the  probate  judge  notice 
of  his  intention  to  appeal;  and  shall  further,  within  twenty  days  after  the 
making  of  the  order,  give  a  written  undertaking  to  the  adverse  party, 
with  one  or  more  sufficient  sureties  to  be  approved  by  the  probate 
judge,  conditioned  that  the  party  appealing  shall  abide  by  and  per- 
form the  order,  judgment,  or  decree  of  the  appellate  court,  and  pay 
all  costs  or  moneys  which  may  be  awarded  against  such  party  by  the 
appellate  court. 

Appeal  by  guardian,  married  urtmxin,  etc.  Sec.  2256.  When  the  ap- 
peal is  taken  by  a  person  as  guardian,  executor,  or  administrator,  who 
has  given  bond  as  such  in  the  state,  no  undertaking  shall  be  require<l 
from  such  guardian,  executor,  or  administrator ;  and  when  an  appeal 
is  taken  by  a  married  woman,  her  liability  shall  be  the  sjime  as  if  she 
had  been  mle. 

Probate  judge  to  furnish  tratuicript.  etc.  Sec.  2257.  The  probate  judge 
shall,  uiwn  the  giving  of  tlio  tuulertaking  as  provided  in  section  2255, 
or  upon  the  filing  of  notice  of  tlic  inteniion  to  apjwal  where  no  undcrtak* 
ing  is  required,  prepare  an  authenticated  transcript  of  the  docket  or 
journal  entries,  and  of  the  order  or  decision  appealed  from,  which  shall 
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be  forthwith  filed  with  the  clerk  of  the  Court  of  Common  Pleas  by 
tlie  person  appealing,  and  the  appeal  shall  thereupon  be  considered  per- 
fected ;  and  if  the  transcript  is  not  filed  within  fhirty  days  after  the  date 
of  tlie  undertaking,  or  of  the  filing  of  the  notice  of  intention  to  ap- 
peal where  no  undertaking  is  required,  the  party  shall  be  deemed  to 
have  waived  an  appeal. 

Original  papers  may  be  used.  Sec.  2258.  The  original  papers  pertain- 
ing to  the  proceeding  may  be  used  upon  the  hearing  or  inquiry  in  the 
Court  f)f  Common  Pleas,  and  shall  be  transmitted  by  the  probate 
judge  for  that  purpose. 

Corporation  can  not  appeal,  or  prosecute  error,  except,  etc.  Sec.  2259. 
The  municipal  corporation  shall  have  no  right  of  appeal ;  nor  shall  it 
prosecute  err)r,  except  upon  leave  of  the  reviewing  court  or  a  judge 
thereof,  .  ' 

Note. — For  tJbe  subject  of  such  appropriations,  generally,  see  sections  2232- 
2261. 

In  cases  of  the  assessment  of  damages  to  owners  of  property  for  injury 
thereto  by  improvements,  by  municipal  corporations,  when  application  to  as- 
sess such  damages  is  made  to  the  Probate  Court  (and  it  may  be  made,  at  the 
election  of  the  municipal  authority,  to  the  Common  Pleas,  under  section  2317), 
there  can  be  no  appeal. 

No  appeal.  Sec.  2319.  The  finding  of  the  jury  shall  be  final,  and 
there  shall  be  no  appeal. 

Noie. — Error  will  lie  as  to  matters  of  law,  but  not  as  to  the  amount  given  by 
the  verdict. 

UNDER    ONE    MILE    ASSESSMENT    PIKES,    WHERE    DAMAGES   ARE   ASCER- 
TAINED   IN    PROBATE    COURT    FOR    MATERIALS,    ETC.,    TAKEN,    ETC. 

(SECTIONS  4774-4828). 

Appeal  from  the  assessment.  Sec.  4784.  An  appeal  from  the  decision 
of  the  appraisers  may  be  taken  by  either  party  to  the  Court  of  Com- 
mon Pleas,  within  twenty  days  after  the  rendering  of  the  award,  upon 
the  appellant  entering  into  an  undertaking  to  the  adverse  party,  in  a 
sum  not  less  than  fifty  dollars,  and  in  aU  cases  not  less  than  double  the 
amount  of  such  award. 

No/c. — Qnenj,  whether  the  party  appealing,  and  in  whose  favor  the  award  is, 
must  give  bond  in  double  its  amount  to  appeal? 

The  probate  judge  will  take  and  approve  the  appeal  bond,  make  transcript, 
etc.,  and  the  party  appealing  will  file  the  same,  with  the  necessary  papers,  in 
the  Common  Pleas,  without  delay,  after  executing  such  undertaking. 
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APPEALS  TO  COMMON  PLEA8  COURT  FROM  JUSTICES  OF  THE  PEACF..  AND 
MAYORS,  WHO  ARE  EX  OFFICIO  JUSTICES  (SECTION  1744) 

In  Jury  Triala. 

WJien  appeal  may  be  taken  to  Common  Pleas  Sec.  6562.  {Sup.,  p. 
381.)  If  either  the  plaintiff  or  defendant,  in  his  bill  of  partiadars,  claim 
more  than  twenty  dollars,  the  case  may  Ih)  appealed  to  the  Court  of 
Common  Pleas,  but  if  neither  party  demand  a  greener  sum  than  txoenty 
dollars',  and  the  case  is  tried  by  a  jury,  there  shall  l»e  no  appeal; 
provided,  however,  that  if  either  party  shall  set  forth  in  his  bill  of 
particulars,  counterclaim,  or  set  off  a  full  statement  of  the  items  con- 
jjtituting  his  cause  of  action,  or  defense,  and  if  the  same  shall  be 
verified  by  the  affidavit  of  the  party,  his  agent  or  attorney,  the  party 
appearing  having  complied  with  the  provisions  of  this  section,  shall 
be  entitled  to  a  judgment,  without  further  proof,  in  all  cases  where  the 
opposing  party  fails  to  comply  with  the  provisions  of  this  section,  and 
fails  to  appear. 

In  replevin  the  right  to  appeal  does  not  depend  upon  the  amount  of 
damages  claimed  in  the  bill  of  particulars.  Martin  v.  Annstrong,  12 
O.  S.  549. 

yote. — Th<»  seventh  amendment  to  the  federal  constitution  provides  that  "  in 
suits  at  common  law,  whpn  the  value  in  controversy  shall  exceed  iwfnty  dollars, 
the  riglit  of  trJHl  by  jury  shall  be  preserved."  In  view  of  thi«  decision,  in  the 
ycmrs  1807,  1808,  Judges  Pease,  Tod,  and  Huntington,  coii.«titiilin!»  a  niojority 
of  the  Supreme  Court  uf  the  state  in  different  c:ii-es,  in  the  Court  of  Common 
Pleas  for  the  third  circuit,  decided  the  fifth  section  of  the  act  of  1805,  giving  jus- 
tices of  the  peace  final  jurisdiction  in  cases  not  exceeding  the  amount  of  $50, 
unconstitutional.  Judges  Pease  and  Tod  were  impeached  before  the  legisla- 
ture for  so  deciding,  but  the  senate  failed  to  convict  them  by  the  necessary  two- 
thirds  vote.  The  impeachment  was  tried  at  the  session  of  1808-9.  The  case 
of  Marbury  v.  Madison,  1  Cranch's  Rep.  137 — opinion  by  Chief  Justice  Mar- 
shall—had fully  settled  the  reason  for  declaring  a  statute  unconstitutional  by  a 
court  as  early  as  February,  1803. 

In  view  of  many  decisions  of  the  Supremo  Court  of  the  United  States,  it 
would  seem  that  the  seventh  amendment  to  the  federal  constitution  applies  only 
to  federal  courts,  and  not  to  courts  created  by  the  states.  Walker  v.Sauvunt,  92 
U.  S.  (2  Otto)  90,  decides  that  the  seventh  amendment  applies  only  to  courts  of 
the  United  States.  Also  Edwards  v.  Elliot,  21  Wall.  557.  •'  The  states,  so  far 
as  this  amendment  is  concerned,  are  left  to  regulate  trials  in  their  own  court*  in 
their  own  way." 

A  jury  before  a  justice  of  the  peace  consists  of  gix,  but  where  the  amount  in 
dispute  excecrfs  twenty  dollars,  an  appeal  maybe  taken  and  "a  trial  by  jury," 
which  in  the  consCitution  means  twelve,  secured.  Under  twenty  dollar*,  the 
rule  seems  to  be  adopted,  de  minimus  tion  curat  lex. 
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Where  the  trial  is  by  thejustice,  an  appeal  may  be  taken  to  the  Courtof  Com- 
mon Pleas  from  his  judgment,  though  neither  party,  in  his  bill  of  particulars, 
(I'iainis  $20.     See  sections  6583,  6596. 

Without  the  consent  of  the  adverse  party,  no  amendment  as  to  the  cause  of 
action,  stated  in  the  bill  of  particulars,  can  be  made  or  granted  in  the  Court  of 
Common  Pleas,  that  could  net  have  been  made  beforethe  justice  of  the  peace;  but 
with  such  consent,  any  amendment  can  be  made  by  leave  of  the  court,  as  it  is 
equivalent  to  a  new  action  and  appearance  by  consent.  Bicheit  v.  Garner,  21 
O.  S.  659;    Wood  v.  O'FerraU,  19  O.  S.  427. 

Payment  of  costs  on  appeal — Attorney's  fees.  Sec.  6563.*  If,  on  appeal 
by  the  plaintiff  from  a  judgment  in  his  favor,  he  shall  not  recover  a 
larger  sum  than  twenty  dollars,  exclusive  of  interest  since  the  rendition 
of  the  judgment  before  the  justice,  he  shall  be  adjudged  to  pay  all 
costs  in  the  Court  of  Common  Pleas  (including  a  fee  oi  five  dollars  for 
the  defendant's  attorney),  and  if  the  defendant  shall  demand  a  set-off 
or  counterclaim,  or  both,  greater  than  twenty  dollars,  and  he  appeal 
from  a  judgment  rendered  in  his  favor,  and  do  not  recover  twenty  dol- 
lars, he  shall  in  like  manner  pay  all  costs  in  the  appellate  court,  includ- 
ing a  like  fee  to  the  plaintiff's  attorney. 

Note. — This  and  section  6562  apply  to  cases  where  the  trial  before  the  justice 
■was  by  a  justice's  jury. 

Trials  by  the  Justice. 

Appeals  allowed  except  as  otherwise  provided.  Sec  6583.  In  all  cases 
not  otherwise  specially  provided  for  by  law,  either  party  may  appeal 
from  the  final  judgment  of  any  justice  of  the  peace,  to  the  Court  of 
Common  Pleas  of  the  county  where  the  judgment  was  rendered. 

Appeals  from  decision  of  mayor.  Sec  1752.  Appeals  may  be  taken 
from  the  decision  of  the  mayor  in  civil  cases,  in  the  same  manner  as 
from  justices  of  the  peace  ;  provided,  that  when  a  city  or  village  ex- 
tends into  two  or  more  counties,  the  appeal  shall  be  taken  to  the  Court 
of  Common  Pleas  of  the  county  in  which  one  or  more  of  the  defend- 
ants reside.  .  .  .  (Mayor,  within  the  limits  of  the  corporation,  is 
ex  ofUcio  a  justice  of  the  peace.     §  1744.) 

(a)  A  judgment  of  dismissal  without  prejudice  is  not  a  final  judg- 
ment from  which  an  appeal  can  be  taken.  Farrall  v.  Bluffton  Lodge, 
31  O.  S.  463. 

The  undertaking ;  its  amount,  condition,  etc.  Sec  6584.  The  party 
appealing  shall,  within  ten  days  from  the  rendition  of  the  judgment, 
enter  into  an  undertaking  to  the  adverse  party  with  at  least  one 
good  and  sufficient  surety  to  be  approved  of  by  such  justice,  in  a  sum 
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not  less  that yi/?t/ dollars  in  any  case,  nor  less  than  doubU  the  amount  of 
the  judgment  and  costs,  conditioned  :  1.  That  the  ap|)eliant  will  pro»- 
ecute  his  appeal  to  effect,  and  without  unnecessary  delay  ;  2.  That  if 
judgment  be  adjudged  against  him  on  the  appeal,  he  will  satisfy  such 
judgment  and  costs.  Such  undertaking  need  not  be  signed  by  the 
appellant. 

(o)  The  api>ellee  is  necessarily  the  "adverse  party"  to  whom  an 
undertaking  for  appeal  is  payable,  and  he  need  not  be  specially  named 
or  referred  to  in  the  body  of  the  undertaking  when  it  is  entitled  in  the 
case,  and  taken  and  approved  by  the  justice  before  whom  it  was  tried. 
Jo6v.  Harlan,  13  O.  S.  485. 

The  stipulation  "  that  the  appellant  will  prosecute  his  appeal  to 
effect  and  without  unnecessary  delay  "  is  made  an  independent  and 
indispensable  condition  of  the  undertaking,  and  must  be  substantially 
complied  with  in  order  to  perfect  an  appeal.     lb. 

The  approval  by  a  justice  of  an  undertaking  on  his  docket  does  not 
preclude  the  parties  purporting  to  have  signed  it  from  denying  its  exe- 
cution.    F(yrd  v.  Albright,  31  O.  S.  33. 

Where,  in  the  body  of  such  undertaking,  the  names  of  several 
persons  appear  as  sureties  for  the  appellant,  only  a  part  of  whom  sub- 
scribe their  names  below  the  written  stipulations,  the  undertaking  is 
to  be  regarded,  prima  facie,  as  not  executed  by  those  whose  names  ap- 
pear only  in  the  body  of  the  instrument.     lb.  ' 

Such  an  undertaking  is  not  a  xpecialty,  and  need  not  be  under  seal, 
and  the  names  of  the  sureties,  if  signed  by  them,  need  not  apjxjar  in 
the  body  of  the  instrument.     McLain  v.  Simington   37  O.  S.  4S4. 

It  is  not  necessary  that  the  name  of  the  obligor  Ahould  appear  in  the 
body  of  a  bond,  provided  he  signed  it,  and  the  intention  that  he  shall 
be  so  charged  appears  clearly  from  its  terms,  taken  in  connection  with 
th6  circumstances  attending  its  execution.  Partridge  v.  Jones,  38  O. 
S.  375.  (In  such  case  writing  the  name  in  the  body  of  the  instru- 
ment by  the  obligee,  witlout  the  oonsent  of  the  obligor,  after  its  exe- 
cution by  him,  is  not  material,  and  will  not  vitiate  it.) 

In  the  case  of  a  joint  action  and  joint  judgment  against  two,  and 
upi)eal  by  them,  the  bond  providing  for  the  liability  of  the  surety  "  if 
judgujent  be  rendered  against  tliem  on  appeal,"  and  on  appeal  judg- 
ment is  rendered  against  but  otie  of  the  defendants,  the  surety  was 
held  liable  on  the  bond.  Alber  v.  Froehlich,  39  O.  S.  245.  Overrules 
Lang  v.  Pike,  27  O.  S.  498. 

If  both  appellant  and  appellee  fail  to  file  a  transcript  of  the  judg- 
ment and  proceedings  of  the  justice,  within  the  time  prescribed  by 
45 
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statute,  no  action  can  be' maintained  upon  the  appeal  bond.     Gemper- 
ling  V.  Hanes,  40  O.  S.  114. 

Wliere,  pending  the  appeal,  the  defendant  was  adjudged  a  bankrupt 
under  the  iaws  of  the  United  States,  and  discharged  from  his  debts, 
which  suspended  all  remedies  against  him,  this  did  not  discharge  the 
surety  on  the  appeal  bond  from  liability.  Farrdl  v.  Finch,  40  O. 
S.  337. 

Proceedings  of  justice  when  a  case  is  appealed.  Sec.  6585.  And  the 
said  justice  shall  make  out  a  certified  transcript  of  his  proceedings,  iu- 
cludiug  the  undertaking  taken  for  such  appeal,  and  shall,  on  demand, 
deliver  the  same  to  the  appellant,  or  his  agent,  who  shall  deliver  the 
same  to  the  clerk  of  the  court  to  which  such  appeal  may  be  taken,  on 
or  before  the  thirtieth  day  from  tiie  rendition  of  the  judgment  appealed 
from,  and  such  justice  shall  also  deliver,  or  transmit  the  bill  or  bills  of 
particulars,  the  deposition,  and  all  other  original  papers,  if  any,  used  on 
the  trial  before  him,  to  such  clerk,  on  or  before  the  said  tliirtieth  day 
from  said  judgment ;  and  all  further  proceedings  before  the  justice  of 
the  peace  in  that  case  shall  cease  and  be  stayed  from  the  time  of  en- 
tering into  such  undertaking. 

(a)  The  filing  of  the  original  undertaking  for  tlie  appeal  with  the 
clerk,  by  the  appellant,  though  irregular,  is  a  substantial  compliance 
with  the  provision  of  this  section  requiring  a  certified  copy  of  such  un- 
dertaking to  be  so  filed.     Job  v.  Harlan,  13  0.  S.  485. 

If  the  thirtieth  day  falls  on  Sunday,  the  transcript  can  not  be  filed 
on  the  next  succeeding  day,  Monday.  McLees  v.  Morrison,  29  O.  S. 
155.  Under  the  original  Code  of  1853,  section  4951  was  not  appli- 
cable to  the  justice's  code  (^McLees  v.  Morrison),  but  gv£ry  if  it  is  not 
in  its  present  form. 

(A  party  who  neglects  to  perfect  his  appeal  within  the  time  allowed 
by  law  can  not  be  relieved  in  equity.  White  v.  Bank  U.  S.,  6  O. 
528.  The  court,  after  the  time  has  expired,  can  acquire  no  jurisdic- 
tion of  the  subject-matter  of  the  suit,  and  this  is  not  waived  by  a  trial 
on  such  assumed  appeal.  Torbet  v.  Coffin,  6  O.  33.  The  neglect  of 
the  justice  to  send  the  bill  of  particulars,  etc.,  to  the  clerk,  within 
thirty  days,  is  not  jurisdictional.  The  party  can  not  lose  his  rights 
by  reason  of  the  justice's  neglect,  who  may  thereafter  be  required  to 
perform  his  duty.  The  party  appealing  must  pay  the  justice  for,  and 
file  the  transcript  with  the  clerk.) 

Docketing  case  in  court.     Sec.  6586.  The  clerk,  on  receiving  such 
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transcript,  and  other  papers  asaf  tresaid,  shall  file  the  same,  and  docket 
the  appeal. 

Parties  in  Common  Pleas —Pleading.*,  dr.  Skc.  C587.  The  plaintiff 
in  the  court  below  shall  be  plaiutiiT  in  ti»e  Court  of  Common  Pleas; 
and  the  parties  shall  proceed,  in  all  resj)ects,  in  the  same  manner  m 
though  the  action  had  been  originally  instituted  in  the  said  court. 

Proceedings  if  appeal  not  prosecuted.  Skc.  6588.  If  the  appellant 
shall  fail  to  deliver  the  transcript  and  other  papers,  if  any,  to  the 
clerk,  and  have  his  appeal  docketed  as  aforesaid,  on  or  before  the  tliir- 
tieth  day  from  the  rendition  of  the  judgment  api>ealcd  from,  the  ap- 
pellee may,  thereafter,  at  the  term  of  said  court  next  after  the  expiration 
of  said  Uiirty  days,  file  a  transcript  of  the  proceedings  and  judgment 
of  such  justice,  and  the  said  cause  shall,  on  motion  of  the  appellee, 
be  docketed ;  and  the  court  is  authorized  and  required,  on  his  applica- 
tion, either  to  enter  a  judgment  in  his  favor  similar  to  that  entered  by 
the  justice  of  the  peace,  and  for  all  costs  that  have  accrued  in  said 
court,  and  award  execution  thereon ;  or  such  court  may,  with  the  c«»n- 
seut  of  said  appellee,  dismiss  the  ap[jeal  at  the  cost  of  the  appellant, 
and  remand  the  cause  to  the  justice  of  the  peace,  to  be  thereafter  pro- 
ceede<l  in  as  if  no  appeal  had  been  taken. 

Failure  to  file  petition  tclien  plaintiff  appeals.  Sec.  6589.  If  the 
plaintiff,  in  the  action  before  the  justice,  shall  appeal  from  any  judg- 
ment rendered  against  such  plaintiff,  and  after  having  filed  his  tran- 
script and  caused  such  appeal  to  be  docketed,  according  to  the  provis- 
ions of  this  chapter  (tit.  3,  ch.  8),  shall  fail  to  file  a  petition,  or 
otherwise  neglect  to  prosecute  the  same  to  final  judgment,  s<>  that  such 
plaintiff  shall  become  nonsuit,  it  shall  he  the  duty  of  the  court  to  ren- 
der judgment  against  such  appellant,  for  the  amount  of  the  judgment 
rendered  against  him  by  the  justice  of  the  j^eace,  together  with  in- 
terest accrued  ^hereon,  and  for  costs  of  suit,  and  to  award  execution 
therefor,  as  in  other  cases. 

Justice^s  proceedings  wlien  b<^  parties  fail  to  perfect  appeal.  Sec.  6590. 
If  Ixjth  parties  fail  to  enter  such  appeal  within  the  time  limited  as 
aforesaiil,  the  justice,  on  receiving  a  certificate  from  the  clerk  of  the 
court,  stating  that  the  appeal  was  not  entered,  or  being  entered,  was 
dismissed  as  aforesaid,  shall  thereupon  issue  execution  ufxin  the  judg- 
ment, in  the  same  manner  as  if  such  appeal  had  never  Iwen  tjiken. 

Effect  of  less  recovery  tlian  before  the  jtistice.  'Sec.  6591.  If  any  pe^ 
son  appealing  from  a  judgment  rendereil  in  his  favor  shall  not  recover 
a  greater  sum  than  the  amount  for  which  judgment  was  rendered, 
besides  costs  and  the  interest  accruing  thereon,  every  such  appellant 
«»hall  pay  the  costs  on  such  appeal. 
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Proceedings  by  defendant  appellant  wlien  plaintiff  faiU  to  file  petition. 
Sec.  6592.  If  the  defendant  appeal  from  any  judgment  rendered  in  favor 
of  the  plaintiff,  and  after  having  filed  his  transcript  and  caused  v=uch 
appeal  to  be  docketed,  the  plaintiff  shall  fail  to  file  a  petition,  or  .>ther- 
wise  fail  to  prosecute  the  same  to  final  judgment,  the  defendant  in  such 
action  may  file  his  answer  setting  up  whatever  claim  or  demand  ho  may 
have  against  such  plaintiff,  and  prosecute  the  same  to  final  judgment,  in 
which  case,  if  the  defendant  shall  recover  judgment  against  the  plaint- 
iff, all  costs  which  have  accrued  before  the  justice,  and  in  the  appellate 
court,  shall  be  adjudged  against  the  plaintiff,  or  he  may,  on  motion 
to  the  court,  suffer  judgment  to  be  entered  against  him  for  the  amount 
of  judgment  below,  in  which  case  all  costs  which  have  accrued  be- 
fore the  justice  and  in  the  appellate  court,  shall  be  adjudged  against 
such  defendant. 

Note. — If  a  plaintifT  becomes  so  derelict,  and  the  defendant  has  no  cross- 
claim  or  demand,  he  may  move  to  dismiss  the  case  for  want  of  prosecution,  not 
to  dismiss  the  appeal,  for  that  would  lett%'o  the  judgment  of  the  justice  in  favor 
of  the  plaintiflf  in  full  force,  and  would  be  the  same  as  if  he  had  not  appealed. 
Such  dismissal  of  the  case  would  be  without  prejudice  to  another  action  by  the 
plaintiflF. 

Ldability  of  surety  for  appeal.  Sec.  6593.  \Vhen  an  appeal  shall  be 
dismissed,  or  when  judgment  shall  be  entered  in  the  Court  of  Com- 
mon Pleas  against  the  appellant,  the  surety  in  the  undertaking  shall 
be  liable  to  the  appellee  for  the  whole  amount  of  the  debt,  costs,  and 
damages  recovered  ajfainst  the  appellant. 

When  append  quasJied,  cause  must  be  stated  in  the  order.  Sec.  6594. 
When  an  appeal,  taken  to  the  Court  of  Common  Pleas,  shall  there  bo 
quashed,  by  reason  of  irregularity  in  taking  or  consummating  the  same, 
the  cause  for  quashing  shall  be  stated  in  the  order  of  the  court,  and  a 
transcript  of  such  order  shall  be  lodged  with  such  justice,  who  shall 
thereupon  proceed  to  issue  execution,  in  the  same  manner  as  if  no  ap- 
peal had  been  taken. 

Amendment  or  change  of  undertaking  for  appeal.  Sec.  6595.  In  pro- 
ceedings on  appeal,  when  the  surety  fu  the  undertaking  shall  be  in- 
sufficient, or  such  undertaking  may  be  insufficient,  in  form  or  amount, 
it  shall  be  lawful  for  the  court,  on  motion,  to  order  a  change  or  renewal 
of  such  undertaking,  and  direct  that  the  same  be  certified  to  the  jus- 
tice from  whose  judgment  the  appeal  was  taken,  or  that  it  be  recorded 
in  said  court. 

Appeals  not  allowed,  in  what  cases.  Sec.  6596.  Appeals  in  the  fol- 
lowing cases  shall  not  be  allowed:     1.  On  judgment  rendered  on  con- 
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fession.  2.  In  jury  trials  where  tieiiher  party  claims  in  his  bill  of  par- 
ticulars a  sum  exceeding  twenty  dollars.  3.  In  the  action  for  the  forc- 
ible entry  and  detention,  or  forcible  detention  of  real  property.  4. 
In  trials  of  the  right  of  pn)perty  under  the  statutes,  either  levied  upon 
by  execution  or  attached. 

\ote. —  In  a  case  tried  to  a  jury  where  the  claim  in  the  bill  of  particular*  i« 
jii.«t  $20,  no  appeal  can  be  taken.  Error,  of  course,  may,  as  in  all  cates.  An 
appeal  liis  from  the  Circuit  Court  of  the  United  State*  to  the  Supreme  Court, 
when  the  matter  or  thing  in  controversy  exceeds  the  value  of  f^^OOO.  Fr«»m  • 
decree  for  $5,000  no  appeal  lies.  Alabama,  etc..  Ina.  On.  v.  Niehola,  109  U.  S. 
232;  First  Nat.  Bank  v.  Rediek,  110  ul.  224;  Thompson  v.  Butler,  95  U.  a 
694. 

See  section  6597,  when  ju8tiv.-e'8  coromiseion  expires  before  appeal  taken. 

(a)  Where,  in  an  action  for  less  than  twenty  dollars,  after  the  plaint- 
iff had  introduced  his  evidence,  on  the  motion  of  the  defendant  the 
justice  discharges  the  jury  and  renders  judgment,  the  case  was  not 
tried  to  a  jury,  and  either  party  may  appeal.  Betiiel  v.  Woodioorth,  11 
O  S,  393.  (See  section  6559,  when  jury  fails  to  agree,  and  the  parties 
submit  the  cause  by  agreement  to  the  justice  on  the  evidence  already 
heard.) 

Rule  days  for  j^ading  in  appeal  cases.  Sec.  6598.  The  rule  day  for 
filing  a  petition  in  the  Court  of  Common  Pleas  in  a  case  appealed  from 
a  justice  of  the  peace  shall  be  the  Oiird  Saturday  after  the  expiration 
of  the  time  limited  for  filing  the  transcript;  and  the  sulwequent  plead- 
ings shall  he  filed  within  such  times  thereafter  as  is  provided  for  the 
filing  thereof  in  cases  commenced  in  that  court  after  the  return  day  of 
the  summons. 

Note.— By  Rule  G,  of  the  first  Common  Pleas  District,  Hamilton  county, 
the  same  rule  days  are  prescribed  wlien  the  judgment  of  a  justice  is  reverted  on 
error.  In  framing  the  petition,  the  averment  is  often  made:  "This  cauM 
comes  into  this  court  by  appeal  from  the  docket  of  G.  H..  a  justice  of  the  peao« 

within  said county."     This  is  unne<.'e«8ary.     No  averment  need  be  made  in  a 

pleading  of  any  fact  shown  hy  the  record. 

ARBITRATION.S    BEFOKK    JUSTICK. 

Appeal  from  judice'sjmlgment  on  atoanl.  Sec.  6570.  But  no  appeal 
shall  be  allowed  to  the  Court  of  Common  Pleas,  from  a  judgment  of 
a  justice  of  the  peace  renderetl  on  an  award,  unless  the  party  praying 
such  appeal  shall  file  with  such  justice  an  affidavit,  therein  stating  that 
he  or  she  does  verily  believe  that  such  award  was  obtained  by  fraud, 
corruption,  or  other  undue  means. 

What  to  be  Jieard  in  Vie  Common  Pleas  Court.     Sec.  6571.  And  if. 
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on  appeal  from  the  judgment  of  a  justice  rendered  on  any  such  award, 
the  Court  of  Common  Pleas  shall  be  satisfied  that  the  award  was  olv 
tained  by  fraud,  corruption,  or  other  undue  means,  such  court  shall  set 
aside  the  award,  and  proceed  to  hear  and  determine  the  cause  on  the 
merits,  as  in  other  cases  of  appeal. 

Note. — Th«  HppeHl  bond  should  not  be  less  than  $.')0,  in  any  case,  and  double 
the  amount  of  the  judgment.  {  65S4.  And  for  arbitrations  before  justices,  see 
sections  6566-6569. 

}Vhen  judgment  to  be  entered  on  auxtrd.  Sec.  6572.  But  if  the  said 
court  shall  be  of  opinion  that  the  award  was  not  obtained  by  fraud, 
corruption,  or  other  undue  mean.s,  they  shall  n^ider  judgment  there- 
on, and  for  the  costs  of  suit,  and  awanl  execution  as  in  other  case.s. 

By  section  3485,  a  turnpike  or  plank-road  company,  when  a  judg- 
ment before  the  justice,  for  a  sum  to  make  repairs,  etc.,  exceeds  $20, 
may  ajipeal,  as  provided  in  that  section,  to  the  Court  of  Common 
Pleas.     See  section  3485. 

APPEAL  FROM  BOARD  OF  COMMtSSIONERS  OF  COUNTY. 

Sec.  896.  If  a  person  is  aggrieved  by  the  decision  of  the  coqnty 
commissioners  in  any  case,  such  perscm  may,  within //V<'h  days  tliere- 
after,  appeal  to  the  next  Court  of  Common  Pleas,  notifying  the  com- 
missioners of  such  appeal  at  least  teudays  before  the  time  of  tried,  which 
notice  shall  be  in  writing,  and  delivered  personally  to  the  ci^mmission- 
ers,  or  left  with  the  auditor  of  the  county,  and  tlie  court  shall,  at  their 
next  session,  hear  and  determine  the  same,  which  decision  shall  be 
final. 

Note. — Such  decisio"n  is  reviewable  on  petition  in  error.  The  commissioners 
keep  a  record  of  their  proceedings:  a  copy  of  these,  certified  by  their  clerk, 
should  be  filed  with  the  appeal.    See  section  952,  Sup.,  p.  68. 

(a)  Appeals  from  decisions  ot  county  commissioners  are  allowed 
only  in  cases  founded  upon  claims  and  demands  against  the  county  in 
its  quasi  corporate  capacity.     Comrs  Clermont  Co.  v.  Jiobb,  5  O.  491. 

There  is  no  appeal  to  the  Court  of  Common  Pleas  from  orders  made 
by  boards  of  county  commissioners  appropriating  private  property  for 
public  drains,  or  free  turnpikes,  or  from  orders  assessing  the  costs  and 
expenses  of  such  public  improvements  upon  lands  Hpecially  benefited 
thereby.  Bowersox  v.  Coin'rs  of  Seneca  Co.,  20  O.  S.  496.  Nor  in  the 
case  of  proceedings  to  improve  a  county  road.  Southard  v.  Stephens, 
27  O.  S.  649. 

Appeal   lies  from   the  decisions  of  the  commissioners  on  a  claim 
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against  the  countj,  aod  this  is  the  only  remedj.  Sh^kard  r.  Qm'n 
of  Darke  Co.,  SO.  8.  354 ;  Stale  v.  GmCn  of  EamiUon  Co.,  26  O.  S.  364. 
Bo,  where  a  cUim  against  a  county  must  be  allowed  before  it  can  be 
paid,  appeal  is  the  exeUuwe  remedy.  Com'n  of  Bdaumi  Co.  v.  Ziegd- 
Iwfer,  38  O.  8.  523. 

ASBEBBXEKT  OF   DAMAGES. 

Claims  for  damages  on  account  of  proposed  impravemenls  br  munic- 
ipal corporations,  under  tit.  12,  div.  7,  ch.  4,  and  ch.  3,  div.  6,  sec 
2315.  etc.      . 

Amemmmt  of  damaget.  Sec.  2317.  When  claims  for  damages  are 
filed  within  the  time  limited,  and  the  council,  having  passed  an  ordi* 
nance  for  making  the  improvement,  determines  that  the  damages  shall 
be  asseased  before  Cf)mmencing  it,  the  mayor  or  solicitor  shall  make 
written  application  for  a  jury,  to  the  Court  of  Common  FUnu,  or  a  judge 
thereof  in  vacation,  or  to  the  Probate  Court  of  the  county  in  which  the 
corporation,  or  the  larger  part  of  it,  is  situated;  and  the  court  or 
judge  shall  direct  the  summoning  of  the  jury  in  the  manner  provided 
in  chapter  three  of  this  division  (tit  12,  div.  7,  sees.  2235-2261),  and 
fix  the  time  and  place  for  the  inquiry,  and  the  assessment  of  such  dam- 
ages, which  inquiry  and  assessment  shall  be  confined  to  the  claims  filed 
as  aforesaid,  except  as  provided  in  section  2315.  (And  see  sections 
2318-2327.  When  claim  for  damages  must  be  filed  with  clerk  of  corpo- 
ration and  sixty  days  elap.«e  before  suit  can  be  brought.     §  2326.) 

Appropriation  of  properly  by  municipal  corporation.  Hec.  2236.  Upon 
the  paw^age  of  the  re>oluti()n  by  the  requisite  majority,  application  in 
writing  shall  be  made  to  the  Court  of  Common  Pleat  of  the  prr)per 
county,  or  to  a  judge  thereof  in  vacation,  or  to  the  Probate  Court  of  the 
county,  wliich  application  shall  describe,  as  correctly  im  possible,  the 
property  in  be  taken,  the  object  proposed,  and  the  name  of  the  owner 
of  each  lot  or  parcel  of  the  pro|)erty.  (See  sections  2232-2261,  fur 
provisions  governing  the  whole  subject.)  When  the  proceedings  are  in 
the  Prolate  Court,  an  appeal  may  lie  taken  to  the  Court  of  Common 
Pleas.     §  2254. 

Err«>r  may  be  taken  in  every  case  from  every  court,  though  the 
statute  provides  that  the  judgment  shall  Ik;  final.  Only  a  judgment" 
free  from  material  error  can  be  so.  A  special  term  of  the  court  may 
be  calle<l.     §  2239. 

In  appropriations  of  private  property  by  private  corporations,  when 
money  is  paid  into  Probate  Court,  and  there  are  diverse  claims  to  it.  a 
par^y  claiming  a  legal  or  equitable  interest  in  the  property,  or  money, 
may  bring  a  civil  action  in  the  Court  of  Common  Pleas.     §  6443. 
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Sections  6437,  6438,  r^nlate  proceedings  in  error  to  the  Common 
I^eas  from  the  Probate  Court.  When  probate  judge  is  interested,  pro- 
ceedings may  be  had  in  the  Common  Pleas.     §  6440  (^Sup.,  p.  376). 

"Trustees  of  benevolent  institutions"  may  appropriate  private  prop- 
erty by  proceedings  in  the  Court  of  Common  Pleas.     §  624. 

PrL>ceedings  to  condemn  unfinished  road-bed  by  railroad  corporation 
may  be  had  in  Common  Pleas.     §  6447(Siip. ,  p.  377). 

There  are  rights  of  action  and  liabilities  created  by  statute  enforci- 
ble  in  the  Common  Pleas  Court,  and  regulated  by  statute,  that  will  be 
stated  in  their  appropriate  places. 

PPorm  43a    H  ^225. 5227, 5228,  5230] 
A.  B-  ) 

Na  — .]  r*.  >  Judgment  and  Notice  of  Appeal  by . 

C.  D.  i 

[^At  ike  foot  of  tkejovrmal  airy,  with  or  miMout  noting  oh  exception,  add  :'\ 

And  thereapon  comes  the  said and  enters  notice  herein  of  hia 

intention  to  appeal  this  cause  to  the  Circuit  Court ;  ♦  and  the  court  doth 

fix  the  amount  of  the  undertaking  for  appeal  at dollars,  with  surety 

to  the  approval  of  the  clerk  [or.  a  judge]  of  this  court,  according  to  law. 
[^If  the  jmdjmeiU  it  for  the  payment  of  money  only,  tke  undertaking  must  be  in 
double  the  amnamnt  of  the  jvdgwunL] 

{Both  parties  may  enter  notice  if  intention  to  appeal,  and  tke  entry  and  fixing  of 
tJke  amount  of  tke  undertaking  will  he  tke  same  in  both  iHstaneesJ^ 

{_If  the  party  appealing  is  a  party  in  a  trust  capacity  and  has  given  bond  in  this 
state  aeeordinj  to  law,  the  entry  after  the  *  may  be  asfollotcs :] 

And  it  being  made  to  appear  to  the  satisfaction  of  the  court,  that  the 

said .  who  gives  notice  of  his  intention  so  to  appeal,  in  his  trust  capacity, 

is  the  [administrator]  of ,  deceased,  and  has  given  bond  in  this  state, 

with  sureties  according  to  law,  no  undertaking  for  such  appeal  is  required 
of  him. 

Where  Oxe  Party's  trrEREsr  is   Separate  axd   Disnxcr  ahd 
He  Desires  to  Appeal  His  Part  op  the  Case. 

[Form  434.    §5232.] 
A.  B.  ) 

No. — .]  vs.  -  Judgment  and  Notice  of  Appeal  by 

C.  D  et  als  ) 
And  thereupon  comes  the  said and  enters  notice  herein  of  his  in- 
tention to  appeal  the  part  of  this  case  in  which  he  is  interested  to  the 
Circuit  Court ;  and  the  court  doth  find  that  his  part  of  the  case  is  separate 
and  distinct  from  that  of  the  other  parties  defendant  [_or,  plaintiff;]  and 
the  court  doth  fix  the  penalty  of  the  appeal  bond  at dollars,  condi- 
tioned and  payable  to  said ,  according  to  law.     And  as  to  the  papers 

and  pleadings,  and  the  supplying  of  copies  thereof,  the  court  doth  make 
the  following  order :  {_Here  state  if.]     [It  will  be  made  in  view  of  the  division  of 
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fi«  «BM  /«r  dU  jmrpoBe  «/  ^rpmL'\     \P0rm  433  «mff  fwrmdt,  tks  tUter  ntmmf]/ 
for  tks  attry. 


KrrEJii.  Bo5i>  ob  UyDEBTAKiXG — C0SYE8TIBLS  Terms  (Sacnoa 

4947>— BosD. 


[Pom  435.   25231.3 

Know  all  men  by  these  presents,  tbat  we, as  priaeipal,  sod and 

as  snretiea,  jointly  and  serenUy  hereby  aeknoirledfe  oaradTcs  toowe 

and  be  indebted  to ,in  ihesnmof doUan.  for  the  payment  of  which, 

well  and  truly,  to  said ,  his  hetn.  ezecutors.  administamtors,  and  aamfftM, 

we  hereby  obligate  and  bind  oandves.  oar  hein^  exeenton,  and  administfn- 
toriL  Sealed  with  oar  seals,  and  d^ted  as  heretnafter  stated.  [^Primitwmh 
mre  dtoBsk^  \  4-3  Prorided  that  the  conditions  of  this  bond  and  obli- 
gation are  snch  that,  whereas,  in  a  certain  ciril  action.  No. : .  laldy 

pending  in  the  Court  of  Common  Fleas  of County,  Ohio^  wherein 

was  plaintiff  and defendant,  and  in  which  action,  after  judg- 
ment rendered,  the  said caused  to  be  entered  in  due  form  of  law 

notice  of  his  intention  to  appeal  said  cause  to  the  Clmui  Court  of  aaid 

County,  (Miio;  whereupon  the  court  fixed  the  amount  of  the  appeal 

bond  at dollars,  all  of  which  will  more  fully  and  at  latge  appear,  ref- 
erence being  had  to  the  record  of  said  cause,  which  is  hereby  had  abd 
made. 

Xow,  if  the  said  — :-  shall  abide  and  perform  the  order  and  judgment 

of  the  said  Circuit  Court  of  said county,  and  shall  pay  all  money,  eoste. 

and  daqiffg**  which  may  be  required  of.  or  awarded  against,  him  by  snch 
said  Ciicnit  Court,  then  this  obligation  to  become  and  be  roid ;  otherwise 
to  be  and  remain  in  full  force  and  virtue  in  law. 

Witness  our  bands  ftod  seals  this day  of .  in  the  year  of  our 

Lord  one  thooaand  eight  hundred  and . 

Principal      [isai>3 

The  within  [sr,  foregoing3  bond  approved  by  me.  this day  of , 

18 ,  .  Cleric  of Coort  of  Common  Pleas 

[Or. .  Judge  of Coort  of  Coaaaaon  Pleas.3 


UXDEBTAKJXG. 

[Form  436.    { '«5l  3 

Cuurt  of  Common  Pleas  of County.  Ohio. 

A-  3.  PUintiii;     1  Undertaking  in  Appeal.  $ Principal,  and 

^TvJ  ^  ,    J         r     and Surecies. 

a  D.    Defendapu) 

Whereas,  in  this  case,  on  the day  of .  *.  a.  I*—  [sr.  ai  th* 

term.  a.  d.  1$ — ,of  said  Court  of  Cummon  Pleas3  In  aaid  coort  njndg' 

ment  was  reodeted.  and  aaid eaoaed  to  be  entered,  in  doe  form  of 
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law,  notice  of  his  intention  to  appeal  said  cause  to  the  Circuit  Court  of 
said  county ;  whereupon  the  court  fixed  the  amount  of  the  appeal  bond  at 

dollars,  conditioned,  and  with  sureties  to  the  approval  of  the  clerk 

of  said  court,  according  to  law. 

Now,  therefore,  we, ,  as  principal,  and ,  as  sureties,  hereby  un- 
dertake and  bind  ourselves  to  said ,  in  the  sum  of dollars,  that 

,  said  appellant,  shall  abide  and  perform  the  order  and  judgment  of 

the  said  Circuit  Court,  and  shall  pay  all  money,  costs,  and  damages  which 
may  he  required  of,  or  awarded  against,  him  by  such  said  Circuit  Court. 

In  witness  whereof,  we  hereunto  subscribe  our  several  names  this 

day  of ,  A.  D.  18 — .  ,    Principal. 

'  [  Sureties. 

The  above  undertaking  approved  by  me,  this day  of ,  18 — . 

,  Clerk  of  Court  of  Common  Pleas. 

When  Interlocutory  Order  Dissolving  an  Injunction  is  Ap- 
pealed From  (Section  5226). 

[Form  437.    §  5226.] 

A    B  ) 

^    -1    ■  [Order  Dissolving  Interlocutory  Injunction — Notice 

r'^D  i      of  Appeal,  etc. 

\_Entry  of  notice  of  intention  to  appeal,  etc.,  as  in  Form  433,  and  add  :'\ 
And    this   order   dissolving   said   interlocutory  order  of  injunction  is 
hereby  suspended  for  ten  days. 

\^If  the  court  refuses  to  suspend  the  order,  so  soon  a?  the  case  is  appealed,  the 
appellant  may  give  notice,  in  writing,  to  the  adverse  party,  of  application  and  the 
time  and  place  thereof,  to  the  Circuit,  Court  or  two  judges  thereof,  to  suspend  the 
order  dissolving  such  injunction.  A  motion  should  also  he  fled  in  the  Circuit 
Court  for  such  suspension.  Affidavits  can  he  used  and  the  notice  should  specify 
that  they  will  he,  as  the  grounds  for  o  temporary  injunction,  pending  the  final  deter- 
mination of  the  case  in  the  Common  Picas,  may  thus  be  determined  at  one  hearing.^ 

The  undertaking  for  such  appeal  can  be  drawn  from  Form  436, 
The  case,  to  be  tried  on  its  merits,  will  remain  in  the  Common  Pleas 
Court.  Only  the  grounds  for  a  temporary  injunction  will  be  in  the  Cir- 
cuit Court  for  determination. 

Circuit  Court  Entries. 

[Form  438.] 

A.  B.   ] 
No.  — .]  vs.       \  Appeal — Order  Suspending  Order  Dissolving  Injunction. 
C.  D.  j 
In  this  case,  the  interlocutory  order  of  the  Court  of  Common  Pleas,  dis- 
solving the  injunction,  is  hereby  *  suspended  until  the  final  trial  and  de- 
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termination  of  said  cause  upon  ics  merits  by  said  Court  of  Common  Pleat 
[or,  if  suspension  is  refused,  say  after  the  * :  refused  to  be  suspended^. 
\_Render  judgment  for  eosts.'\ 

And  it  is  further  ordered  that  a  copy  of  this  entry  be  forthwith  certified 
by  the  clerk  of  this  court  to  said  Court  of  Common  Pleas. 

When  Party  Givino  Notice  of  Appeal  Dies  before  Perfect- 

iNO  It. 

[Form  439.    §5229.] 

A    R                 1 
X-     -I  '     '  (  Notice  of  Intention,  etc.,  to  Appeal,  etc.,  of ,  Ad- 

c'ji  I      ministrator  of .Deceased. 

This  day  came ,  and  it  being  mode  to  appear  that  he  was,  on  the 

day  of ,  A.  u.  18 — ,  duly  appointed  and  qualified,  and  gave  bond 

with  sureties  approved  by  the  Probate  Court  of County,  according  to 

law,  as  the  administrator  of ,  decease<l,  who  died  before  perfecting  his 

appeal  herein,  and  gives  notice  of  his  intention,  as  such  said  administrator, 

to  appeal  this  cause  to  the  Circuit  Court  of  this  county ;  and  said ,  as 

such  said  administrator  of  said .  deceased,  is  made  a  party  to  the  said 

judgment  herein,  and  his  appeal  is  hereby  perfected. 

If  any  essential  fact  exists  which  prevents  a  valid  ap|)eal  by  such 
representative,  it  can  be  availed  of  in  the  Circuit  Court  by  a  motion 
to  dismii^^i  the  appeal. ' 

When  Surety   in  the   Appeal  Bond   has  Removed   from  the 

State,  or   the   Same    is    Insufficient   in  Form  or   Amount 

(Section  5233). 

[Form  440.    §.V23.3.] 
Circuit  Court  of County,  Ohio. 

A.  B.,  PlaintiflF,      | 
No.  — .]    vx.  \  Motion  to   Require  New  Appeal  Bond,  etc. 

<".  D.,  Defendant,  j 

And  now  comes  the  said ,  and  moves  the  court  to  order  a  change 

or  renewal  of  the  undertaking  for  appeal  herein,  or  that  a  new  undertak- 
ing be  given,  with  security  to  the  approval  of  this  court,  or  the  clerk 
thereof,  for  the  following  reasons : 

I. ,  the  surety  in  said  appeal  bond,  has  removed  from  and  \*  now 

a  non-resident  of  this  state. 

2.  Said  undertaking  is  insufficient  in  amount. 

.i.  The  same  is  insufficient  in  form  in  this,  to  wit :  [Here  state  what  eoruU' 
tion  it  does  not  contain,  or  the  informulity.'\ 

On  failure  to  comply  with  such  order,  the  said asks  that  the  appeal 

be  disijiis8e<l,  and  for  all  proper  relief  iu  the  premises. 

,  Attorney  for . 
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Order  Upon  Such  Motion. 

[Form  441.    §  5233.] 
A.  B.  ] 

No.  — .]  vs.  >  Order  for  New  .Appeal  Bond. 

C.  D.  1 

The  motion  filed  herein  to  require-  the  appellant  to  change,  renew,  or 
give  a  new  appeal  bond  herein,  is  *  granted. 

It  is,  therefore,  ordered  by  the  court  that  said  within  days 

from  this  date,  give  a  new  bond  or  undertaking  in  appeal,  in  the  sum  of 

dollars,  payable  to ,  the  appellee,  conditioned  according  to  law, 

with  security  to  be  approved  by  this  court,  or  the  clerk  thereof;  and  in 
default  of  so  doing  that  the  appeal  herein  be  dismissed  at  the  costs  of  the 
appellant. 

[_Tf  the  motion  is  overruled,  instead  of  the  mord  "  granted  "  after  the  *,  add  the 
word  "  denied,"  and  the  entry  will  be  complete.^ 

The  Court  of  Common  Pleas  will,  on  notice  of  intention  to  appeal  being- 
entered  upon  the  journal,  order  a  stay  of  execution  upon  the  judgment 
for  thirty  days.  Until  an  appeal  bond  is  given  and  accepted,  execution 
may  issue  upon  a  judgment,  notwithstanding  the  defendant  has  given 
proper  notice  of  hi.s  intention  to  appeal. 

The  order  to  stay  execution  may  follow  the  notice  in  the  entry,  as 
follows : 

[Form  442.    §  5234.] 

And,  on  motion  of  said ,  execution  is  ordered  to  be  stayed  herein 

for  thirty  days,  on  the  following  terms,  for  the  security  of  the  judgment 
creditor  being  complied  with,  to  wit :  [^Here  state  the  terms  of  granting  surh 
stay.] 

On  appeal,  new  parties  may  be  made  as  in  actions  pending  in  the 
Common  Pleas.  Amendments  to  pleadings  will  be  permitted  for  good 
cause  shown  and  for  the  purpose  of  doing  full  justice  to  the  parties. 
They  should  not  be  as  liberally  allowed  as  in  the  lower  court,  as  there 
isdangerof  manufacturingadefeuse,  etc.,  after  the  trial  below  hasshown 
that  those  relied  on  can  not  be  sustained,  and  the  same  rule  will  apply 
to  a  petition  or  reply  as  to  an  answer. 
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[Form  443.    g  5225] 
A.  B.  I 

No.  — .]  vs.  >  Amendment  of  Petition  [Answer,  or  Reply.] 

r.  D.         ) 

On   his  mt)tion  the ,  herein,  is  granted  leave  to  amend  his  , 

herein.     Amendment  to  {or,  amended ]  filed  this  day  by  leave  of  the 

court. 

WHEN   A   CASE   IS   APPEALED   IN   WHICH   THERE   IS   AN   INJUNCTION. 

Such  appeal  does  not  dissolve  the  injunction,  as  before  the  statute 
(section  5235)  ;  but  this  can  only  be  done  on  notice  to  the  adverse 
party,  upon  raotiou,  by  the  Circuit  Court,  or  two  judges  thereof.  The 
court  will  hear  affidavits,  and  the  notice  should  state  that  affidavits 
willbe  used  on  the  hearing  of  the  motion,  the  form  of  which  will 
sufficiently  suggest  itself,  if  previous  portions  of  this  work  have  been 
observed.  Prior  to  the  Code,  an  appeal  vacated  the  entire  judgment. 
By  sections  5235,  5236,  the  judgment  is  "suspended,"  and  its  liens 
and  the  injunction  part  of  it  preserved. 

[Form  444.    §5235.] 
A.  B.           ] 
No. — .]  vs.             }■  Suspension  of  Judgment  of  Injunction. 
CD.            j        . 
The  motion  of  said to  suspend  the  injunction  specified  in  the  judg- 
ment of  the  said  Court  of  Common  Pleas,  during  the  pendency  of  this 

case  on  the  appeal  in  this  court,  is  *  granted  by  the  court  [_or,  by and 

,  two  judges  of  this  court].     [^Or,  if  overruled,  after  the  *,  and  in  lieu  of 

the  word  granted,  vorite  denied.] 

Damages  Awarded  because  of  the  Appeal  when  Judgment  is 
Substantially  the  Same  as  that  op  the  Common  Pleas  (Sec- 
tion 5238). 

1.  No  Damages  whkn  Court  Satisfied  of  Reasonable  Grocxd  fob  Appkau. 

[Form  445.    §  5238] 
A.  B.  I 

No. — .]  vs.  >  Judgment. 

C.  D.  ) 

\^Here  give  the  judgment  of  the  court,  and  add .] 

And  the  court  is  satisfied  that  there  was  reasonable  ground  fer  the  ap- 
peal of  this  cause. 
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2.  When  not  Reaso>'able  Ground,  but  the  Appeal  not  Taken  for  Delay 

Merely. 

[Form  446.    §  5238.] 
A.  B.  ] 

No.  — .]  vs.  >  Judgment. 

C.  D,  J 

And  it  is  further  adjudged  by  the  court  that  said recover  against 

the  said  — '—  the  further  sum  of  five  per  cent  upon  the  said  sum  of 

dollars,  the  amount  of  the  judgment  rendered  by  said  Court  of  Common 
Pleas,  as  damages  by  reason  of  the  appeal  herein. 

3.  When  Appeal  is  for  Delay  Merely. 

[Form  447.    §  5238.] 
A.  B. 
No.  — .]  vs.  y  Judgment. 


CD. 
And  the  court  find  that  the  appeal  herein  was  for  delay  merely,  and 

adjudge  that  the  said recover  against  the  said the  further  sum 

of  ten  per  cent  upon  the  said  sum  of dollars,  the  amount  of  the  judg 

ment  rendered  by  said  Court  of  Common  Pleas,  as  damages  by  reason  of 
the  appeal  herein. 

Where  the  judgment  is  not  for  money,  or  is  for  nominal  damages, 
the  damages  that  may  be  awarded  on  account  of  the  appeal  can  not 
exceed  $200.  The  entry  in  such  cases  will  be  suggested  by  Forms 
445-447. 

All  appealed  cases  are  tried  and  determined  independently  of,  and 
without  reference  to,  the  trial  or  judgment  of  the  lower  court,  or  tri- 
bunal, and  as  if  they  were  )riginally  brought  in  the  appellate  court, 
and  never  had  been  tried  or  determined. 

APPEAL   FROM   THE  PROBATE   TO   THE   COMMON    PLEAS    COURT    UNDER 

SECTION   6407. 

When  the  party  is  required  to  give  an  appeal  bond,  it  will  be  ad- 
visable to  make  the  notice  of  intention  to  appeal  part  of  the  entl-y  of 
the  final  order  or  judgmerft  to  be  appealed  from,  and  fix  the  amount 
of  the  appeal  bond  in  such  entry  when  necessary,  or  required ;  and 
when  such  appeal  bond  is  given,  its  execution  and  acceptance  should 
be  stated'on  the  journal  of  the  Probate  Court.  When  money  is  di- 
rected to  be  paid,  the  bond  sliould  be  in  double  that  amount,  and  in 
other  cases  in  such  reasonable  sum  as  the  Probate  Court  shall  prescribe. 
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Undertaking  for  Appeal. 
[Form  448.    §  6408.] 

Whereas,  in  the  matter  of Inhere  state  the  name,  designation,  or  style  of 

the  eauae^  being  cause  No.  ,  in  the  Probate  Court  of County,  the 

following  order,  decision,   and   decree  was  entered  by  the  said   Probate 

Court,  on  the  day  of ,  a.  d.  18 — ,  to  wit:  [//«•«  give  the  same  in 

substance.^ 

And ,  desiring  to  appeal  this  cause  to  the  Court  of  Common  P^eas 

of  said county,  of  which  intention  he,  at  the  time,  gave  due  notice 

[and  the  court  having  fixed  the  amount  of  the  appeal  bond  at dol- 
lars— when  the  amount  is  required  to  be  Jixed  by  the  court\ 

Now,  therefore,  we, as  principal,  and  and  as  sureties, 

hereby  undertake  and  bind  ourselves,  jointly  and  severally,  to [the 

adverse  party  in  interest"],  in  the  said  sum  of dollars,  conditioned  that 

the  said ,  the  appellant,  shall  abide  and  perform  the  order,  judgment, 

and  decree  of  the  said  Court  of  Common  Pleas,  and  shall  pay  all  moneys, 
costs,  and  damages,  which  may  be  required  of  or  awarded  against  him, 
the  said ,  by  said  Court  of  Common  Pleas. 

In  witness  whereof,  we  have  hereunto  severally  subscribed  our  names, 
this day  of ,  a.  d.  18 — .  ,  Principal. 

^^  >  Sureties. 

The  within  [or,  above;  or,  foregoinj]  bond  approved  by  me,  this  

day  of ,  A.  I).  18 — .  ,  Probate  .Judge  of County. 

When  One  in  a  Fiduciary  Capacity  is  a  Party,  and  has  Given 
Bond  in  this  State  as  Required  by  Law,  and  Appeals  in  the 
Interest  of  the  Trust  (Section  6408) — Written  Notice  of  In- 
tention TO  Appeal. 

fForm  449.    §  6408] 

Probate  Court  of County,  Ohio. 

No.  —  ]     In  the  Matter  of . 

[^Style  the  case,  correctly.] 

And  the  said ,  as  [the administrator  of  the  estate  of ,  deceased], 

who  has  duly  given  bond  within  this  state  for  the  faithful  discharge  of  his 
duties  as  such  said  [administrator],  now  hereby  gives  notice  to  this  court 
that  he  intends  to  appeal  this  cause,  in   the  interest  of  his  said  trust, 

within  twenty  days,  to  the  Court  of  Common  Pleas  of  said  county; 

and  for  such  purpose  he  files  this  notice. 

,  as  Administrator  of ,  Deceased. 

This  notice  should  be  filed  in  the  cause,  and  a  journal  entry  made 
of  tlic  fact  and  date  of  such  filing,  as  it  is  a  substitute  for  an  appeal 
bond,  and  necessary  to  take  and  perfect  tlie  appeal.     Section  6409  pre- 
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scribes  what  the  probate  judge  shall  do  after  the  giving  of  the  bond, 
or  such  notice. 

Certifying  Back  to  Probate  Court  the  Proceedings  of  the 
Common  Pleas  Court  (Section  6410). 

[Form  450.    §6410.] 

The  State  of  Ohio, County,  ss. 

To  the  Probate  Judge  of  said County,  Greeting: 

I, ,  as  clerk  of  the  Court  of  Common  Pleas  of  said  county,  in 

pursuance  of  and  compliance  with  the  statute  in  such  case  made  and  pro- 
vided, herewith  certify  to  you  tlie  authenticated  transcript  of  the  orders, 
judgment,  and  proceedings  of  the  said  Court  of  Common  Pleas,  in  cause 
No. ,  in  said  Court  of  Common  Pleas,  being:  [Here  style  the  easel 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  aflBxed  the  seal 
of  said  Court  of  Common  Pleas,  this day of  ,  a.  i).  18 — . 

[seal.]  ,  Clerk  of County  Common  Pleas. 

[^Here  attach  the  transcript,  duly  certified  by  the  clerk  under  the  seal  of  '.he 
court.~\ 

Appeal  from  Refusal  to  Admit  Will  to  Probate. 

[Form  451.    §  5934.] 

Probate  Court  of County,  Onio. 

No.  — .]     In  the  Matter  of  the  Probate  of  the  Will  of ,  Deceased. 

And  now  comes ,  a  person  aggrieved  by  the  refusal  of  this  court 

to  admit  the  will  of  said ,  deceased,  to  probate,  and  appeals  from  such 

decision  of  this  court  to  the  next  term  of  the  Court  of  Common  Pleas, 

within  and  for  said county,  to  be  holden,  according  to  the  statute  in 

such  case  made  and  provided.  , 

By ,  his  Attorney. 

Note. — This  notice  should  be  filed  as  it  is  the  act  of  appeal,  and  a  condition 
precedent  to  the  jurisdiction  of  the  Common  Pleas.  Its  filing  should  also  be 
noted  in  the  journal  of  the  Probate  Court. 

The  certificate  and  transcript,  together  with  the  will  and  testimony, 
and  the  final  order  of  the  Court  of  Common  Pleas,  are  to  be  sent  back 
to  the  Probate  Court,  and  there  recorded.  Form  450  will  be  a  suffi- 
cient guide  to  the  clerk. 

appeal  of  executor  or  administrator  from  rejection  of  his 
claim  against  the  estate. 

An  executor  or  administrator  who  has  a  claim  against  the  estate  must 
prove  it  to,  and  have  it  allowed  by,  the  Probate  Court  to  entitle  him- 
self to  retain  it  out  of  the  assets  in  his  hands.     §  6099. 

When  his  claim  is  not  allowed  to  an  amount  exceeding  $100,  he  may 
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appeal  to  the  Court  of  Common  Pleas.  He  should  have  his  notice  of 
intention  to  appeal  noted  on  the  journal  of  the  Probate  Court,  with 
the  entry  fixing  the  amount  of  the  appeal  bond,  and  also  the  giving 
of  the  appeal  bond.  The  appeal  must  be  perfected  by  giving  the  bond 
in  tioelve  days  after  the  entry  of  the  order  of  disallowance.  §  610L 
No  pleading  need  be  filed  in  the  appellate  court,  unless  ordered  by  the 
court  to  be  filed.     Any  interested  party  may  appeal. 

Undertaking  for  Appeal. 

[Form  452.    g  GlOl] 

Probate  Court  of County,  Ohio. 

Tn  the  Matter  of  the  Estate  of ,  Deceased. 

Whereas,  the  claim  for dollars  of ,  as  [administrator]  of  the 

said ,  deceased,  against  said  estate,  has  been  disallowed  and  rejected 

by  the  said  Probate  Court  of  said county  [to  the  amount  of dol- 
lars]; and  said  has  given  due  notice  of  his  intention  to  appeal 

said  cause  and  matter  to  the  Court  of  Comman  Pleas  of  said county, 

according  to  the  statute  in  such  case  made  and  provided,  his  appeal  bond 
having  been  fixed  at dollars  by  said  Probate  Court. 

Now,  therefore,  we, ,  as  principal,  and ,  as  surety,  hereby  under- 
take and  bind  ourselves,  jointly  and  severally,  to  the  State  of  Ohio,  for 

the  use  and  benefit  of  whom  it  may  concern,  in  the  said  sum  of doU 

lars  conditioned  that  the  said ,  the  appellant,  shall  pay  all  costs  that 

may  be  awarded  against  him  in  the  said  Court  of  Common  Pleas. 

In  witness  whereof,  we  have  hereunto  severally  subscribed  our  names, 

this day  of ,  a.  d.  18 —  ,  Principal. 

,  Surety. 

The  within  {_or,  above]  undertaking  approved  by  me,  this  day  of 

,  A.  D.  18 — .  ,  Probate  Judge  of County. 

For  certifying  transcript,  etc. ,  back  to  the  Common  Pleas,  see  Form 
450. 

Appeals  in  Cases  op  Appropriations  of  Private  Property  to 
PuHUC  Use  by  Municipal  Corporations  (Sections  2254,  2255, 
2256) — Notice  of  Appeal  to  be  Filed  within  Ten  Days. 

[Form  453.    g  2255] 

Probate  Court  of County,  Ohio. 

[^SiyU  the  case."] 

And  now  comes ,  a  party  interested  in  the  inquiry  and  assessment 

herein,  and  files  with  the  probate  judge  of  said  county  this  notice  of  his 
46 
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intention  to  appeal  this  cause  to  the  Court  of  Common  Pleas  of  said 
county,  according  to  the  statute  in  such  case  made  and  provided. 


See  note  to  Form  451. 


By ,  his  Attorney. 


Undertaking  for  Appeal  within  Twenty  Days. 
[Form  454.    §  2255.] 

Whereas,  in  the  cause,  No. ,  of  [_here  style  the  cause^,  iu  the  Probate 

Court  of County,  and  State  of  Ohio, ,  a  party  interested  in  the 

inquiry  and  assessment  therein,  has  filed,  according  to  law,  notice  of  his 
intention  to  appeal  from  the  final  order  of  the  said  Probate  Court  to  the 

Court  of  Common  Pleas  of  said county,  made  in  said  cause  on  the 

day  of ,  A.  D.  18 — ,  determining  the  rights  of  said ,  the  appel- 
lant, and  the  said  court  having  duly  fixed  the  amount  of  the  appeal  bond 
at dollars. 

Now,  therefore,  we,  ,  as  principal,  and   ,    as   surety,   hereby, 

jointly  and  severally,  undertake  and  bind  ourselves  to [the  adverse 

party]  in  the  said  sum  of dollars,  conditioned  that  the  said ,  the 

appellant,  shall  abide  by  and  perform  the  order,  judgment,  and  decree 
of  the  Court  of  Commen  Pleas,  and  pay  all  costs  and  moneys  which  may 
be  awarded  against  the  said  appellant  by  said  Court  of  Common  Pleas. 

In  witness  whereof,  we  have  hereunto  severally  subscribed  our  names, 

this day  of ,  a.  d.  18 — .  ,  Principal. 

,  Surety. 

Approved  by  me,  this day  of ,  18 — . 

,  Probate  Judge  of County. 

For  certificate,  etc.,  from  Common  Pleas  back  to  Probate  Court,  see 
Form  450. 

The  municipal  corporation  can  not  appeal.     §  2259. 

The  undertaking  for  appeal  under  the  one  mile  assessment  pikes 
(sections  4784, 4774-4828)  can  readily  be  framed  from  preceding  forms. 

Appeals  from  Judgments  of  Justices  of  the  Peace  and  Mayors 
within  Ten  Days  from  Entry  of  Judgment — Undertaking 
for  Appeal. 

[Form  455.     §  6584.     From  Swan's  Treatise  (12th  ed.),  p.  241.] 

A.  B.  ] 

vs.     ]■  Judgment  before  G.  H.,  .T.  P. 
C.  D.j 

Whereas,  on  the  day  of ,  a.  d.  18 — ,  the  said  A.  B.  obtained 

judgment  against  the  ^aid  C.  D.,  on  the  docket  of  G.  H.,  J.  P.,  for 

dollars  and •  cents,  and  costs,  taxed  [^eic.'],  and  the  said  C.  D.  intends 

to  appeal  therefrom  to  the  Court  of  Common  Pleas  of County. 
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Now,  ilierefore,  I,  S.  S.,  of ,  hereby  promise  and  undertake,  in  the  sum 

and  to  the  amount  of  [^here  insert  at  least  fifty  dollars,  and  not  less  than  double 
the  amount  of  the  judgment  and  costs  of  the  appellee^  dollars,  that  the  said  ap- 
pellant [^or  sa>/,  appellants],  if  judgment  be  adjudged  against  [him,  or  say, 
them  or  either  of  them],  on  the  appeal,  will  satisfy  such  judgment  and 
coats;  and  also  that  said  appellant  [^or  say,  appellants]  will  prosecute  [his, 
or  say,  their]  appeal  to  effect,  and  without  unnecessary  delay. 

[/>o/c,  signed,  etc.']  S.  S. 

Taken,  executed,  and  acknowledged  before  me,  and  surety  approved, 
this day  of ,  a.  n.  18—.  G.  H.,  J.  P. 

When  Appellant,  after  Giving  Bond,  Fails  to  Perfect  Hib 

Appeal. 

[Form  456.    §  6588.] 

A.  B.,  Plaintift,    ) 
No.  — .]  vs.  \  Appeal  from  G.  H.,  J.  P. 

C.  D..  Defendant,  )  , 

In  this  case,  the  appellant,  C.  D.,  having  failed  to  deliver  the  transcript 
and  other  papers  to  the  clerk  of  this  court,  and  have  this  appeal  dock- 
eted,  on  or  before  the  thirtieth  day  from  the  rendition  of  the  said  judg- 
ment by  said  justice  of  the  peace,  this  day,  at  the  term  of  this  court  next 
after  the  expiration  of  said  thirty  days,  came  the  said  A.  B.,  and,  on  his 
motion,  was  granted  leave  to  file,  and  filed  herein,  a  transcript  of  the  pro- 
ceedings and  judgment  of  such  said  justice,  in  said  cause,  which,  on  mo- 
tion of  said  A.  B.,  is  docketed  in  this  court;  *  and,  on  his  application,  it 
is  adjudged  by  the  court  that  the  said  A.  B.  recover  against  the  said  C.  D. 

the  said  sum  of dollars,  the  amount  of  said  judgment  so  rendered  by 

aaid  justice  of  the  peace,  with  interest  from  the  day  of ,  a.  d. 

18 —  [the  date  of  the  justices  judgment],  together  with  all  costs  that  have  ac- 
crued in  this  court,  taxed  at dollars,  and  execution  is  hereby  awarded 

upon  this  judgment. 

[Or  follow  above  form  to  the  *,  and  add,  instead  of  what  follows :  And  with 
the  consent  of  said  appellee,  said  appeal  is  hereby  dismissed,  at  the  costs 
of  the  said  appellant,  C.  D.,  and  this  cause  is  ordered  to  be  remanded  to 
said  G.  H.,  said  justice  of  the  peace,  to  be  proceeded  in  by  him  as  if  no  ap- 
peal had  been  taken.] 

The  clerk  will  send  to  the  justice  a  certified  copy  of  such  entry  in 
the  Court  of  Common  Pleas.  And  if  both  parties  fail  to  enter  such 
appeal,  within  the  limited  time,  the  clerk  can  certify  the  fact  to  such 
justice,  who  will  then  proceed  as  if  no  appeal  bond  had  been  given. 
§  6590. 
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When  Plaintiff  Appeals  and  Fails  to  File  Petition,  etc. 

rrorm457.    §6589.] 

A.  B.,  Plaintiff,    ] 

No.  — .]  vs.  >  Judgment  for  Defendant,  $ . 

C.  D.,  Defendant.  ] 

In  this  case,  the  said  A.  B.,  appellant,  having  failed  to  file  a  petition^ 
and  otherwise  neglected  to  prosecute  his  action  to  final  judgment,  is 
hereby  nonsuited.  And  thereupon  it  is  adjudged  by  the  court  that  the 
said  C.  D.  recover  against  the.  said  A.  B.  the  sum  of dollars,  with  in- 
terest from  the day  of ,  a.  d.  18 — ,  the  amount  of  the  judgment 

rendered  against  him  by  said  justice  of  the  peace,  and  for  the  costs  of 

this  suit,  taxed  at dollars;  and  execution  is  hereby  awarded  on  this 

judgment. 

The  rule  day  for  filing  a  petition,  in  a  case  appealed  .from  a  justice, 
is  the  third  Saturday  after  the  thirty  days  limited  for  filing  the  tran- 
script ;  the  answer  day  is  the  third  Saturday,  and  the  day  for  reply  the . 
fifth  Saturday,  thereafter.     §  6598. 

When  Defendant  Appeals  and  Plaintiff  Fails  to  File  Hi& 

Petition. 

[Form  458.    §  6592.] 
A.  B.,  Plaintiff,   ] 

No.  — .]  vs.  >  Judgment  for  Defendant,  $ . 

C.  D.,  Defendant,  j 

In  this  case,  the  plaintiff  having  failed  to  file  a  petition,  and  otherwise 
has  failed  to  prosecute  his  action  to  judgment,  the  said  defendant  now 
comes  and  files  his  answer  herein,  setting  up  his  demands  against  the 
plaintiff  therein  mentioned ;  anil  thereupon,  the  plaintiff  still  failing  to  ap- 
pear or  reply  to  such  said  answer,  aiid  having  made  default  in  the  premises, 
the  defendant  submitted  the  cause  for  trial  to  the  court — waiving  a  jury— 
upon  said  answer,  and  the  evidence  adduced  by  him,  upon  which  the 
court  doth  adjudge  that  the  said  defendant  recover  against  the  said  plaint- 
iff the  sum  of dollars,  together  with  all  costs  that  have  accrued  be- 
fore said  justice  of  the  peace,  taxed  at dollars ;  and  all  the  costs 

that  have  accrued  in  this  court,  taxed  at dollars,  for  which  execution 

is  hereby  awarded. 

If,  after  appealing,  the  defendant  considers  that  he  has  no  defense, 
and  wishes  to  avoid  the  additional  cost  of  a  trial,  be  may,  on  motion, 
the  plaintiff  consenting  thereto,  suffer  judgment  to  be  rendered  against 
him  for  the  amount  rendered  by  the  justice,  and  for  all  costs  that  ac- 
crued before  the  justice  and  in  the  Court  of  Common  Pleas.     Such 
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judgment  can  be  drawn  without  difficulty  by  any  one  with  the  statute, 
sectiun  6592,  before  him. 

Motion  to  Quash  Afpeai* 

[Form  459.    §6594.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B..  PlaintiflF,       ] 
No,  —  ]    vs.  >  Motion  to  Quash  Appeal. 

C.  D.,  Defendant,      j 

And  now  comes  the  said nnd  moves  the  court  to  quash  the  appeal 

herein,  by  reason  of  irregularity  in  taking  and  consummating  the  same,  for 
the  reasons  following : 

First.   [flcr«  state  the  grounds,  numbering  them.'\ 

,  Attorney  for . 

Entry  Granting  Motion  and  Quashing  the  Appeal. 

[Form  460.    §6594.] 
A.  B.  ] 

No.  — .]    vs.  \  Appeal  Quashed. 

C.  D.  ) 

The  motion  heretofore  filed  herein  to  quash  the  appeal  is  *  granted. 
And  it  is  hereby  ordered  by  the  court  that  the  said  appeal  herein  be 
and  the  same  is  hereby  quashed  by  rea.son  of  irregularity  in  taking  and 
consummating  the  same,  and  the  following  are  the  causes  for  quashing  the 
same: 

First.   [^Here  slate  the  causes  as  found  by  the  court.^ 

It  is  further  ordered  by  the  court  that  said  appeal  be  and  the  same  la 
hereby  dismissed. 

[//■/Ac  court  acquired  jurisdiction,  render  judgment  for  costs  against  the  appellant  ; 
if  not,  no  judgment  for  costs  can  be  rendered."] 

Change  or  Renewal  of  Undertaking  in  Appeal  when  Surety 
Insufficient,  or   the  Same  is  Not  Sufficient  in  Form  or 

Amount. 

[Fonn46L    §6595.] 
A.  B.  ] 

No.  — .]     V*.  >•  Order  for  Renewal  of  Undertaking  for  Appeal. 

C.  D.  j 

On  motion  to  the  court  by ,  the  appellee  herein,  and  it  being  made 

to  appear  to  the  court  that ,  the  surety  in  the  appeal  bond  herein,  is 

insufficient  [or,  that  the  undertaking  for  appeal  herein    is  insufficient  in 

amount  or  in  form],  it  is  hereby  ordered  by  the  court  that  said ,  the 

appellant,  within  days  from  the  date  of  this  entry,  cause  to  be  ex- 
ecuted an  undertaking  for  appeal  herein,  in  the  sum  of dollars,  con- 
ditioned according  to  law,  with  sufficient  surety  to  the  approval  of  the 
clack  of  this  cotirt 


726  CODE  PRACTICE  AND  PRECEDENTS. 

And  when  such  undertaking  is  so  given  and  accepted,  it  is  ordered  that 
the  clerk  certify  the  same  to  said  G.  H.,  said  justice  of  the  peace. 

In  default  of  such  undertaking,  ordered,  that  the  appeal  be  dismissed. 

Appeal  from  Arbitration  before  a  Justice  of  the  Peace. 
[Form  462.     §  6570.     Swan's  Treatise  (12th  ed.),  p.  241.] 

A       TJ  "J 

Judgment  on  Award  upon  the  Docket  of  G.  H., 
J.  P. 


vs. 


No.  -.] 

C.  D. 

The  State  of  Ohio, County,  ss. 

The  said ,  party  to  said  suit,  makes  oath  and  says,  that  the  award  in 

the  above  cause  was,  as  he  verily  believes,  obtained  by  fraud  and  other 

undue  means.  . 

Sworn  to  and  subscribed  before  me,  this day  of ,  18 — . 

G.  H.,  J.  P. 

For  appeal  bond,  see  section  6584 ;  arbitrations  before  justices  of  the 
peace,  sections  6566-6569. 

On  appeal  the  first  trial  before  the  Court  of  Common  Pleas  will  be 
whether  or  not  the  award  was  obtained  by  fraud,  or  other  undue 
means.  If  this  be  found  against  the  appellant,  the  court  will  render 
judgment  upon  the  award,  and  for  the  costs  of  suit,  and  award  ex- 
ecution as  in  other  cases.     §  6572. 

If  it  be  found  that  such  award  was  obtained  by  fraud,  corruption, 
or  other  undue  means,  the  court  will  set  aside  the  award  and  retain 
the  case  for  trial  on  its  merits,  as  in  other  cases  of  appeal.     §  6571. 

Judgment  on  Appeal  where  No  Fraud  is  Found. 

[Form  463.    §6572.] 

•  A.  B.  ] 

No.  — .]     vs.      '  >  Appeal — Judgment  on  Award,  $ . 

CD.  ) 

This  day  this  cause  came  on  to  be  heard  upon  the  appeal  to  set  aside 
the  award  herein,  and  the  court  having  heard  the  evidence  adduced  by 
the  parties  respectively,  and  the  arguments  of  their  counsel,  and  being 
fully  advised  in  the  premises,  is  of  opinion  that  said  award  was  [not]  ob- 
tained by  fraud,  corruption,  or  other  undue  means;*  and  thereupon,  on 

said  award,  it  is  adjudged  by  the  court  that  said recover  against  said 

the  said  sura  of  dollars,  together  with  his  costs  of  suit,  taxed 

at dollars,  and  for  which  execution  is  hereby  awarded. 
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Where  Fraud  is  Found  in  Obtainijig  the  Awasd. 

[Form  464.    §6571.] 
A.  B.  I 

No. — .]     vs.  >  Judgment  Setting  Aside  Award. 

C.  D.  ) 

[Follow  above  form  to  *,  leaving  out  the  voords  "  not"  and  "  opinion,"  and,/or 
the  latter,  insert  "  .satisfied."  and  add  in  lieu  of  above  entry^  :  And  thereupon 
It  is  hereby  ordered  by  the  court  that  said  award  he  and  the  same  is  here- 
by set  aside  and  held  for  naught,  and  it  is  further  ordered  that  this 
cause  be  heard  and  determined  on  its  merits,  as  in  other  cases  of  appeal. 

The  parties  will  be  required  to  file  pleadings  as  the  court  may  order. 

appeal   from    COMMISSIONERS   OF   COUNTY.     • 

The  party  appealing  from  an  orfler  of  the  board,  should  within  ^- 
feen  days  after  the  order  is  made,  present  an  entry  of  his  intention  to 
appeal,  and  take  a  certified  transcript  of  the  record  of  their  proceed- 
ings in  such  matter,  and  file  the  same  in  the  office  of  the  clerk  of  the 
Ck)mmon  Pleas  Court ;  and  when  such  appeal  is  filed,  notify  the  cora- 
missioners  personally  of  it,  at  least  ten  days  before  the  time  of  the 
trial. 

Notice  to  Board  of  Comsiissioners. 

[Form  465.    §  896.] 

To  the  Board  of  Commissioners  of County.  Ohio : 

Gentlemen :  You  are  hereby  personally  notified  that  I  have  appealed 

from  to  the  Court  of  Common  Pleas  of  said county,  from  your  order, 

made  on  the  day  of ,  a.  d.  18 — ,  in  the  matter  of  \_here  state  the 

transaction  and  nature  of  the  order"]. 

Said  appeal  was  filed  in  said  court  on  the day  of ,  18 — ,  and 

will  be  heard  and  determined  at  the  next  session  of  said  Court  of  Com- 
mon Pleas  hereafter  to  be  holden  in  said  county. 

You  will  act  accordingly. 

[Date]  ,  Appellant. 

Application  to  Court  of  Common  Pleas  for  Assessment  of 
Damages  to  Claimants  on  Account  of  Proposed  Improve- 
ments BY  Municipal  Corporation — Jurisdiction  Concurrent 
with  Probate  Court. 

[Form  466.    §2317.] 

To  the  Court  of^  Common  Plea.s  of County,  Ohio : 

T^e [name  of  the  municipal  corporation],  within  said  county,  by  

[city  solieiljr  or  mayor  of  said ],  hereby  represents  that  the  council  of 

said  municipal  corporation  have  duly,  in  accordance  with  the  require- 
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ments  of  law,  passed  an  ordinance  for  making  the  following  improve- 
ment, to  wit:  [/lere  state }he  proposed  improvement'] ;  and  has  also  determined 
by  said  ordinance  that  the  damages  resulting  to  the  property  of  persons 
thereby  shall  be  assessed  before  commencing  the  same,  and  that  the  fol- 
lowing claims  for  damages  have  been  filed  within  the  time  limited  there- 
for by  law,  to  wit:  [Here  set  forth  the  name  of  each  claimant  for  damages,  and 
the  description  of  the  property  claimed  to  be  damaged,  as  near  as  may  be,  and  the 
amount  of  each  claim.'] 

Wherefore,  application  is  hereby  made  for  a  jury,  according  to  the  stat- 
ute in  such  case  made  and  provided,  for  the  assessment  of  such  damages, 

etc.  ,  City  Solicitor. 

[Or,  Mayor  of .] 

The  claimants  of  damages  should  be  notified  of  the  application,  ami 
of  the  time  and  place  for  the  inquiry. 

The  court  will,  in  granting  such  application,  fix  such  time  and  place, 
and  direct  proper  notice  thereof  to  be  given  to  such  claimants;  and  a 
judge  may,  in  vacation,  appoint  a  special  terra  of  the  court  to  hear 
such  inquiry.  The  action  of  the  court  upon  the  application  will  be 
entered  upon  the  journal.  The  subject  will  be  more  fully  treated 
under  section  2236. 

APPROPRIATION  OF  PROPERTY  FOR  PURPOSES  OF  A  MUKICIPAL  COR- 
PORATION (sections  2232,  2233,  2236) — jurisdiction  concur- 
rent WITH  probate  court. 

Sections  2232  and  2233  define  the  purposes  for  which  u  city  or  vil- 
lage may  appropriate,  enter  upon,  and  hold  real  estate.  Tliey  are 
twenty-two  in  number.  To  condemn  real  estate  two-thirds  of  all  the 
members  elected  to  the  council  must  concur  in  the  by-law,  ordinance, 
or  resolution  directing  the  same.  .§  2234.  The  yeas  and  nays  must  be 
recorded  upon  the  passage  thereof.  §  2235.  After  such  passage  appli- 
cation in  writing  shall  be  made  to  the  court,  etc.  §  2236.  Notice  of 
the  time  and  place  of  such  application  must  be  given  personally,  in 
the  ordinary  manner  of  serving  legal  process,  to  all  the  owners  or 
agents  of  owners  of  the  property  sought  to  be  condemned,  resident  in 
the  state,  and  by  publication  for  three  weeks  next  preceding  the  time 
of  the  application,  to  non-residents  of  the  state.  §  2237.  (Holders 
of  the  legal  title  are  owners  within  the  meaning  of  the  statute,  not 
mortgagees,  or  equitable  owners.)  If  notice  has  been  served  or  pub- 
lished jive  days  before  the  time  of  the  application,  the  court  or  judge 
will  set  the  time  for  the  inquiry  into  the  assessment  and  compensation, 
by  a  jury  oi  twelve,  unless  the  parties  agree  to  a  less  number.  §  2238. 
The  court,  or  a  judge  thereof,  may  fix  a  special  term  to  hear  such  appli- 
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cadoD,  and  the  jurors  are  to  be  summoned  in  the  same  manner  as  petit 
jurors  in  other  cases.  §  2239.  The  inquiry,  etc.,  must  be  made  at  the 
time  set,  unless  continued  for  good  cause.  §  2241.  A  view  of  the  premi- 
ses will  be  ordered,  when  desired  by  the  jury  or  a  party.  §  2242. 
If  tiny  of  the  owners  are  infants  or  insane,  guardians  ad  litem  must  be 
appointed  for  them.  §  2243.  The  corporation  may  be  required  to 
file  a  more  full  and  accurate  description  of  the  property,  with  maps, 
plats,  surveys,  etc.  §2244.  The  jury's  assessment  must  be  in  writing, 
signed  by  the  jury,  finding  the  amount  payable  to  each  owner  by  name, 
or  designating  each  lot  or  parcel  of  land.  The  owners  of  the  real 
estate  have  the  right  to  open  and  close  the  evidence  and  argument,  ttoo 
counsel  only  having  the  right  to  be  heard  for  the  corporation  or  the 
owners  of  any  separate  lot  or  tract,  etc.  §  2245.  The  jury  are  sworn 
to  make  the  whole  inquiry,  but  may  be  allowed  to  return  a  verdict  for 
part,  and  be  discharged  as  to  the  residue,  etc.  §  2246.  The  court 
makes  an  order  for  the  payment  or  deposit  of  the  money  by  the  cor- 
poration, and  designates  the  persons  entitled  to  receive  the  same.  Ad- 
verse claimants  for  the  same  money  may  interplead.  §  2247.  The 
court  may  enforce  the  taking  of  possession  by  the  corporation,  if  asked 
by  it,  by  an  order,  etc.  §  2248.  The  costs  are  to  be  paid  by  the  cor- 
poration. §  2249.  No  delay  in  making  the  assessment  or  in  taking  pos- 
session will  be  occasioned  by  any  doubt  as  to  ownership,  the  money  be- 
ing deposited  according  to  the  order  of  the  court.  §  2250.  For  bond 
of  interested  party  to  pay  compensation,  see  section  2251.  From  both 
CJommon  Pleas  and  Probate  Court  there  is  a  remedy  by  petition  in 
error  on  overruling  motion  for  a  new  trial.  §  2252.  How  execution 
is  suspended  in  such  case.  §  2253.  From  the  Probate  Court  an  ap- 
peal may  be  taken  to  the  Common  Pleas.  §  2254.  And  see  sections 
2255-2259.  Possession  must  be  taken  by  the  corporation  within  six 
months  after  the  assessment,  or  the  proceedings  abate.  §  2260.  But 
new  proceedings  may  be  instituted  in  such  event,  the  former  proceed- 
ings not  being  a  bar.  Cincinnati  Soutliem  Railway  v.  Haas,  42  O.  S. 
239.  The  provisions  of  these  sections  apply  to  hamlets  as  fur  as  prac- 
ticable.    §  2261. 

Application  of  Municipal  Corporation  to  Condemn  Property 
FOR  Uses  Mentioned  in  Sections  2232,  2233. 

[Form  467.    §  2236.] 

To  the  Court  of  Common  Pleas  of County,  Ohio : 

The  city  of ,  by ,  city  solicitor  [or  b;f ,  the  mayor  thereof],  re- 
spectfully represents  that,  on  the day  of ,  a.  n.  18 — ,  the  council  of 

said  city  of ,  in  the  said  county  of ,  duly  passed,  by  two-thirds  of  all 
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the  members  elected  thereto,  the  following  resolution,  which  is  in  full 
force:  \_Here  copy  the  ordinance.'}  Also  that  the  following  described  prop- 
erty is  sought  to  be  taken,  in  pursuance  of  said  resolution,  for  the  object 
proposed  thereby.  The  following  named  persons  as  the  owners  of  each 
of  said  lots  and  parcels  of  real  estate,  to  wit:  [^Here  describe  each  parcel, 
giving  the  name  of  its  owner. '\ 

Wherefore,  said  city  of asks  that  the  time  and  place  of  hearing 

such  application  to  condemn  said  property  may  be  fixed,  and  such  pro- 
ceedings be  further  had  therein,  according  to  the  statute  in  such  case 
made  and  provided.  ,  City  Solicitor  of  the  City  of . 

The  notice  to  owners,  whether  personally  served,  or  served  by  pub- 
lication, will  contain  the  substance  of  the  application,  with  a  statement 
of  the  time  and  place  of  the  hearing. 
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CHAPTER  XL. 

REMOVAL  OF  CAUSES  FROM  A  STATE  COURT  TO  THE  CIRCUIT 
COURT  OF   THE  UNITED  STATES. 

The  Revised  Statutes  of  this  state,  volume  2,  pp.  1806-1810,  con- 
tain the  provisions  of  the  Ilevised  Statutes  of  the  United  States 
(sections  639-647)  in  relation  to  the  removal  of  causes  from  state  to 
federal  courts;  but  not  the  act  of  March  3,  1875,  pod,  largely  super- 
seding the  former. 

The  right  of  such  removal  is  now  so  frequently  exercised  that  any 
work  on  practice  would  be  incomplete  without  properly  treating  this 
subject. 

Jiemoval  of  suits  againd  aliens  and  non-residents,  where  value  exceeds 
S500.  Sec.  639.  Any  suit  commenced  in  any  state  court,  wherein  the 
amount  in  dispute,  exclusive  of  costs,  exceeds  the  sum  or  value  of  five 
hundred  dollars,  to  be  made  to  appear  to  the  satisfaction  of  said  court, 
may  be  removed,  for  trial,  into  the  Circuit  Court,  for  the  district  where 
such  suit  is  pending,  next  to  be  held  after  the  filing  of  the  petition  for 
sueh  removal  hereinafter  mentioned,  in  tiie  cases  and  in  the  manner 
stated  in  this  section. 

First.  When  the  suit  is  against  an  alien,  or  is  by  a  citizen  of  the  state 
wherein  it  is  brought,  and  against  a  citizen  of  another  state,  it  may  be 
removed  on  the  petition  of  such  defendant,  filed  in  said  state  court  at  the 
time  of  entering  his  appearance  in  said  state  court.  {Time  extended  by  act 
of  March  3,  1875,  to  term  at  which  Hie  cause  could  be  first  tried.) 

Second.  When  the  suit  is  againd  an  alien  and  a  citizen  of  the  state 
wherein  it  is  brought,  or  is  by  a  citizen  of  such  state  against  a  citizen 
of  the  saine,  and  a  citizen  of  anotlier  state,  it  may  be  so  removed,  as 
againd  said  alien  or  citizen  of  another  state,  upon  the  petition  of  such 
defendardy  filed  at  any  time  before  the  trial  or  final  hearing  of  the 
cause,  if,  so  far  as  it  relates  to  him,  it  is  brought  for  the  purpose  of 
restraining  or  enjoining  him,  or  is  a  suit  in  which  there  can  be  a  final 
determination  of  tho  controversy,  so  far  as  concerns  him,  wWiout  Vie  pre^t- 
ence  of  the  otJier  defendants  as  parties  in  Vic  cause.  But  such  removal 
shall  not  take  away  or  prejudice  the  right  of  the  plaintiff*  to  proceed  at 
the  same  time  with  the  suit  in  the  state  court,  as  against  the  other  de* 
fendants.     (Repealed  by  act  of  March  3,  1875.) 

Third.  When  a  suit  ia  between  a  citizen  of  the  state  in  which  it  is 
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brought  and  a  citizen  of  another  state,  it  may  be  so  removed  on  the 
petition  of  the  latter,  whether  he  be  plaintiff  or  defendant,  filed  at  any 
time  before  the  trial  or  final  hearing  of  the  suit,  if,  before  or  at  the  time 
of  filing  said  petition,  he  makes  and  files  in  said  state  court  an  affidavit, 
stating  that  he  has  reason  to  believe  and  does  believe  that,  from  pr^u- 
dice  or  local  influence,  he  will  not  be  able  to  obtain  justice  in  such  state 
court.     (J/i  force.) 

In  order  to  such  removal,  the  petitioner  in  the  cases  aforesaid  must, 
at  the  time  of  filing  his  petition  therefor,  offer  in  said  state  court  good 
and  sufficient  surety  for  his  entering  in  such  Circuit  Court,  on  the  first 
day  of  its  session,  copies  of  said  process  against  him,  and  of  all  the  plead- 
ings, depositions,  testimony,  and  other  proceedings  in  the  cause,  or,  in 
said  cases  where  a  citizen  of  the  state  in  which  the  suit  is  brought  is 
a  defendant,  copies  of  all  process,  pleadings,  depositions,  testimony, 
and  other  proceedings  in  the  cause  concerning  or  aflfecting  the  peti- 
tioner, and  also  for  his  there  appearing  and  entering  special  bail  in  the 
cause,  if  special  bail  was  originally  requisite  therein.  (No  special  bail 
is  required  in  Ohio,  unless  the  party  has  been  arrested  for  the  claim.) 

It  shall  thereupon  be  the  duty  of  the  state  court  to  accept  the 
surety  and  to  proceed  no  further  in  the  cause  against  the  petitioner, 
and  any  bail  that  may  have  been  originally  taken  shall  be  discharged. 

When  the  said  copies  are  entered  as  aforesaid  in  the  Circuit  Court,  the 
cause  shall  there  proceed  in  the  same  manner  as  if  it  had  been  brought 
there  by  original  process,  and  the  copies  of  pleadings  shall  have  the 
same  force  and  effect,  and  in  every  respect  and  for  every  purpose,  as 
the  original  pleadings  would  have  had  by  the  laws  and  practice  of  the 
courts  of  such  state  if  the  cause  had  remained  in  the  state  court. 

Sec.  640.  Any  suit  commenced  in  any  court  other  than  a  Circuit  or 
District  Court  of  the  United  States  against  any  corporation  other  tlmn 
a  banking  corporation,  organized  under  a  law  of  the  United  States,  or 
against  any  member  thereof  as  such  member  for  any  alleged  liability 
of  such  corporation,  or  of  such  member  as  a  member  thereof,  may  be 
removed,  for  trial,  in  the  Circuit  Court  for  the  district  where  such  suit 
is  pending,  upon  tlie  petition  of  such  defendant,  verified  by  oath,  stating 
that  such  defendant  has  a  defense  arising  under  or  by  virtue  of  the 
constitution  or  of  any  treaty  or  law  of  the  United  States.  Such  re- 
moval, in  all  other  respects,  shall  be  governed  by  the  provisions  of  the 
preceding  section. 

(The  Circuit  Court  of  the  United  States,  as  well  as  the  state  courts, 
has  jurisdiction  of  suits  by  and  against  national  banks  established 
in  the  district  for  which  the  court  is  held.  §§  629,  clause  10 ;  563, 
clause  15,  U.  S.  Rev.  Stats. 
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Section  641  provides  for  the  removal  of  causes  against  persons  de- 
nied civil  rights  by  such  state. 

Section  642  provides  for  release  of  the  person  imprisoned  by  the 
state  court,  when  he  has  complied  with  all  the  requirements  for  the 
removal  of  the  cause. 

Section  643  relates  to  causes  against  revenue  oflScers,  etc. 

Section  644  to  removals  of  suits  brought  by  aliens  against  a  person 
acting  as  a  civil  oflScer  of  the  United  States. 

Section  645  provides  for  obtainiug  copies  of  records,  etc.,  from  the 
state  court,  when  the  same  are  refused. 

Section  647  provides  for  removals  of  suits  from  state  courts  to  Cir- 
cuit Court,  where  the  parties  claim  land  under  title  from  different 
states. 

Attachments,  injunctions,  and  indemnity  bonds  in  stale  court.  Sec.  646. 
When  a  suit  is  removed  for  trial  from  a  state  court  to  a  Circuit 
Court,  as  provided  in  the  foregoing  sections  (647  not  included),  any  at- 
tachment  of  the  goods  or  estate  of  the  defendant  by  original  process 
shall  hold  the  same  to  answer  the  final  judgment,  in  the  same  manner 
as  by  the  laws  of  such  state  they  would  have  been  held  to  answer  final 
judgment  had  it  been  rendered  by  the  court  in  which  the  suit  waa 
commenced;  and  any  injunction  granted  before  the  removal  of  the 
cause  against  the  defendant  applying  for  its  removal  shall  continue  in 
force  until  modified  or  dissolved  by  the  United  States  Court  into  which 
the  cause  is  removed ;  and  any  bond  of  indemnity  or  oUier  obligation, 
given  by  the  plaintiff  upon  the  issuing  or  granting  of  any  attachment, 
writ  of  injunction,  or  other  restraining  process,  against  the  defendant 
petitioning  for  the  removal  of  the  cause,  shall  also  continue  in  full 
force  and  may  be  prosecuted  by  the  defendant  and  made  available  for 
his  indemnity  in  case  the  attachment,  injunction,  or  other  restraining 
process  be  set  aside  or  dissolved,  or  judgment  be  rendered  in  his  favor, 
in  the  same  manner,  and  with  the  same  effect  as  if  such  attachment, 
injunction,  or  other  restraining  process  had  been  granted,  and  such 
bond  had  been  originally  filed  or  given  in  such  state  court. 

Note. — An  attaehmettt  can  not  be  issued  in  a  suit  brought  in  such  Circuit 
Court  \in\esi  personal  service  of  summons  can  be  had  upon  the  attachment  de- 
fendant. This  is  not  the  case  in  the  courts  of  Ohio,  where  property  can  be 
found  to  attuc-h ;  and  in  some  states  suits  are  begun  by  "original  process"  in 
*'  foreign  attachment."  When  such  suits  are  afterwards  removed  to  the  federal 
court,  such  attachments  are  preserved  as  fully  as  they  would  have  been  in  the 
state  cpurt. 
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[Act  of  March  3,  1875,  Sup.  U.  S.  Rev.  Stat.,  vol.  1,  oh.  187,  pp.  173-177.] 
Circuit  Courts — Jurisdiction  in  civU  cases.  Sec.  1.  That  the  Cir- 
cuit Courts  of  the  United  States  shall  have  original  cognizance,  con- 
current with  the  courts  of  the  several  states,  of  all  suits  of  a  civil 
nature  at  common  law  or  in  equity,  where  the  matter  in  dispute  ex- 
ceeds, exclusive  of  costs,  the  sum  or  value  of  five  hundred  dollars,  and 
arising  under  tJie  constitution  or  laws  of  the  United  States,  or  treaties  made, 
or  which  shall  be  made,  under  their  authority,  or  in  which  the  United  States 
are  plaintiffs  or  petitioners,  or  in  which  there  shall  be  a  controversy  be- 
tween citizens  of  different  states,  or  a  controversy  between  citizens  of  the 
same  state  claiming  lands  under  grants  of  different  states,  or  a  contro- 
versy between  citizens  of  a  state  and  foreign  states,  citizens,  or  sub- 
jects.    .     .     . 

Removable  from  state  to  federal  courts.  Sec.  2  (639a)  provides  iJiat  in 
swc/i  coses  "  either  party  may  remove  said  suit  into  the  Circuit  Court 
of  the  United  States  for  the  proper  district.  And  when  in  any  suit 
mentioned  in  this  section  there  shall  be  a  controversy  which  is  wholly 
between  citizens  of  different  states,  and  which  can  he  fully  determined 
as  between  them,  then  either  one  or  more  of  the  plaintiffs  or  defendants 
actually  interested  in  such  controversy  may  remove  said  suit  into  the 
Circuit  Court  of  the  United  States  for  the  proper  district." 

Sec.  3  (6396).  That  whenever  either  party,  or  any  one  or  more  of 
the  plaintiffs  or  defendants  entitled  to  remove  any  suit  mentioned  in 
the  next  preceding  section  shall  desire  to  remove  such  suit  from  a  state 
court  to  the  Circuit  Court  of  the  United  States,  he  or  they  may  make 
and  file  a  petition  in  such  suit  in  such  state  court  before  or  at  the  term 
at  which  said  cause  could  be  first  tried  and  before  the  trial  thereof  ior  the 
removal  of  such  suit  into  the  Circuit  Court  to  be  held  in  the  district 
where  such  suit  is  pending,  and  shall  make  and  file  therewith  a  bond, 
with  good  and  sufiicient  surety,  for  his  or  their  entering  in  such  Circuit 
Court,  on  the  first  day  of  its  then  next  session,  a  copy  of  the  record 
in  such  suit,  and  for  paying  all  costs  that  may  be  awarded  by  the  said 
Circuit  Court,  if  said  court  shall  hold  that  such  suit  was  wrongfully 
or  improperly  removed  thereto,  and  also  for  there  appearing  and  en- 
tering special  bail  in  such  suit,  if  special  bail  was  originally  requisite 
therein,  it  shall  then  be  the  duty  of  the  state  court  to  accept  said  pe- 
tition and  bond,  and  proceed  no  further  in  such  suit,  and  any  bail  that 
may  have  been  originally  taken  shall  be  discharged ;  and  the  said  copy 
being  entered  as  aforesaid  in  said  Circuit  Court  of  the  United  States, 
the  cause  shall  then  proceed  in  the  same  manner  as  if  it  had  been 
originally  commenced  in  the  said  Circuit  Court ; 
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And  if  in  any  action  commenced  in  a  state  court  the  title  of  land 
be  concerned,  and  the  parties  are  citizens  of  the  same  state,  and  the 
matter  in  dispute  exceed  the  sum  or  value  o^  five  hundred  dollars,  ex- 
clusive of  costs,  the  sura  or  value  being  made  to  appear,  one  or  more 
of  the  plaintiffs  or  defendants,  before  the  tried,  may  state  to  the  court, 
and  make  affidavit,  if  the  court  require  it,  that  he  or  they  claim  and 
shall  rely  upon  a  right  or  title  to  the  land  under  a  grant  from  a  state, 
and  produce  the  original  grant,  or  an  exemplification  of  it,  except 
where  the  loss  of  public  records  shall  put  it  out  of  his  or  their  power, 
and  shall  move  that  any  one  or  more  of  the  adverse  party  irif«)rm  the 
court  whether  he  or  they  claim  a  right  or  title  to  the  land  under  a  grant 
from  some  other  state,  the  party  or  parties  so  required  shall  give  such 
information,  or  otherwise  not  be  allowed  to  plead  such  grant,  or  give 
it  in  evidence  upon  the  trial ;  and  if  he  or  they  inform  that  he  or 
they  do  claim  under  such  grant,  any  one  or  more  of  the  party  moving 
for  such  information  may  then,  on  petition  and  bond  as  hereinbefore 
mentioned  in  this  act,  remove  tlje  cause  for  trial  to  the  Circuit  Court 
of  the  United  States  next  to  be  holden  in  such  district ; 

And  any  one  of  either  party  removing  the  cause  shall  not  be  al- 
lowed to  plead  or  give  evidence  of  any  other  title  than  that  by  him 
or  them  stated  as  aforesaid  as  the  ground  of  his  or  their  claim  ; 

And  the  trial  of  issues  of  fact  in  the  Circuit  Courts  shall,  in  all 
suits  except  those  of  equity  and  admiralty  and  maritime  jurisdiction, 
be  by  jury. 

Section  4  (639c)  preserves  previous  attachments,  injunctions,  bonds, 
security,  orders,  etc.,  taken  in  the  state  court. 

Section  5  (639d)  provides  for  dismissing  or  remanding  cases  im- 
properly removed. 

"    Section  6  (639e)  requires  such  suits  to  be  proceeded  in  as  if  origi- 
nally brought  in  such  Circuit  Court. 

Section  (639/")  gives  twenty  days  for  filing  the  papers  in  the  Circuit 
Court  when  the  term  begins  less  than  tvoeniy  days  after  proceedings  in 
the  state  court  for  removal ;  and  aho  gives  remedy  if  clerk  of  the 
state  court  denies  a  copy  of  the  record,  etc. 

Sec.  10.  That  all  acts  and  parts  of  acts  in  conflict  with  the  provis- 
ions of  this  act  are  hereby  repealed. 

[Act  of  February  4.  18S0,  ch.  18,  §  8,  21  Stat,  at  Large,  64.1 

Removals  in  sovUiem  district  of  Ohio.     In  all  cases  of  removal  of  suits 

from  ,the  courts  of  the  State  of  Ohio  to   the  courts  of  the  United 

States  in  the  southern  district  of  Ohio,  such  removal  shall  be  to  the 

United  States  couPt  in  the  division  in  which  the  county  is  situated 
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from  which  the  removal  is  made ;  and  the  time  within  which  the  re- 
moval sliall  be  perfected,  in  so  far  as  it  refers  to  or  is  regulated  by  the 
terms  of  the  United  States  courts,  shall  be  deemed  to  refer  to  the 
terms  of  the  United  States  courts  in  such  division. 

Terms  of  the  United  States  courts  in  Ohio.  Sec.  572.  Tliat  the  ses- 
sions of  the  Circuit  and  District  Courts  of  the  United  States  in  the 
northern  district  of  Ohio  shall  begin  and  be  held  as  follows  :  In  Cleve- 
land, iu  the  easiern  division,  on  the  first  Tuesdays  of  Febrvjary,  April, 
and  October  of  each  year;  and  in  Toledo,  in  the  western  division,  on 
the  first  Tuesdays  oi  June  and  December  of  each  year.  AH  acts  and 
parts  of  acts  inconsistent  herewith  are  repealed. 

In  the  southern  district  of  Ohio,  at  Cincinnati,  on  the ^irsi  Tuesdays  in 
February,  April,  and  October. 

A  term  of  the  Circuit  Court  and  of  the  District  Court  for  the 
southern  district  of  Ohio  shall  be  held  at  Columbus,  in  said  state,  on 
the  first  Tuesdays  of  the  months  of  June  and  December  in  each  year. 

NORTHERN   DISTRICT   OF   OHIO — WESTERN   AND   EASTERN   DIVISIONS. 
[Act  of  June  8,  1878,  Rev.  Stat.  U.  S.,  Sup.,  p.  338.  ch.  169.] 

Sec.  2.  The  northern  district  shall  be,  and  hereby  is,  divided  into 
two  divisions,  to  be  known  as  the  eastern  and  the  western  divisions  of 
the  nortliern  district  of  Ohio. 

The  western  division  shall  consist  of  twenty-four  counties,  to  wit: 
Williams,  Defiance,  Paulding,  Van  Wert,  Mercer,  Auglaize,  Allen, 
Putnam,  Henry,  Fulton,  Lucas,  Wood,  Hancock,  Hardin,  Logan, 
Marion,  Wyandot,  Seneca,  Sandusky,  Ottawa,  Erie,  and  Huron ;  and 
the  eastern  division  shall  consist  of  the  remaining  counties  in  said  dis- 
trict. But  no  additional  clerk  .or  marshal  shall  be  appointed  in  said 
district. 

(The  counties  in  the  eastern  division  of  the  northern  district  are  as 
follows :  Ashland,  Ashtabula,  Carroll,  Columbiana,  Crawford,  Cuya- 
hoga, Geauga,  Holmes,  Lake,  Lorain,  Mahoning,  Portage,  Medina, 
Richland,  Stark,  Summit,  Trumbull,  Tuscarawas,  Wayne.) 

SOUTHERN   DISTRICT   OF   OHIO — WESTERN   AND   EASTERN   DIVISIONS. 
[Act  of  February  4,  1880,  Rev.  Stat.  U.  S.,  Sup.,  p.  509,  ch.  18.] 
Transfer  of  counties,  etc.     Sec.  1.  That  the  counties  of  Union,  Dela- 
ware, Morrow,   Knox,  Coshocton,  Harrison,  and  Jefferson,  heretofore 
composing  part  of  the  nortJiern  district  of  Ohio,  be  transferred  to,  and 
henceforth  form  a  part  of,  the  souHiern  district  of  Ohio. 

Counties  in  eastern  and  western  dirnsion.     Sec.  3.  Said  souihern  dis* 
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trict  shall  be,  and  hereby  is,  divided  into  two  divisioDS,  to  be  known 
as  the  eaaterti  and  western  divisions  of  the  southern  district  of  Ohio. 

Tiie  eastern  division  shall  consist  of  twenty-nine  counties,  to  wit: 
Union,  Delaware,  Morrow,  Knox,  Coshocton,  Harrison,  Jefierson, 
Madison,  Fayette,  Franklin,  Pickaway,  Ross,  Pike,  Gallia,  Jackson, 
Meigs,  Vinton,  Athens,  Hocking,  Fairfield,  Licking,  Perry,  Mus- 
kingum, Morgan.  Washington,  Noble,  Monroe,  Belmont,  and  Guern- 
sey ;  and  the  tuestem  division  shall  consist  of  the  remaining  counties 
in  the  district. 

But  no  additional  clerk  or  marshal  shall  be  appointed  in  said 
district. 

(The  counties  in  the  western  division  of  the  southern  district  are  as 
follows:  Hamilton,  Butler,  Warren,  Clinton,  Highland,  Clermont, 
Adams,  Brown,  Scioto,  Lawrence,  Preble,  Shelby,  Champaign,  Darke, 
Clarke,  Green,  Miami,  and  Montgomery. 

Note. — Tbe  power  of  removal  of  causes  from  a  state  to  a  federal  court  is  derived 
from  article  2,  section  2,  as  modified  by  the  eleventh  amendment  of  the  con- 
stitution of  the  United  States:  "The  judicial  power  shall  extend  to  ail  cases,  in 
law  and  equity,  arising  under  this  constitution,  the  laws  of  the  United  States 
and  treaties  made,  or  which  shall  be  made,  under  their  authority;  to  all  cases 
of  admiralty  and  maritime  jurisdiction;  to  controversies  to  which  the  United 
States  shall  be  a  party ;  to  controversies  between  two  or  more  states;  .  .  . 
between  citizens  of  diflfercnt  states;  between  citizens  of  the  same  state  claiming 
lands  under  grants  of  different  states."     .     .     . 

A I.-o  the  fourteenth  amendment:  "'^o  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of  citizens  of  the  United 
Slates;  nor  shall  any  state  deprive  any  person  of  life,  liberty,  or  property, 
without  due  process  of  law ;  nor  deny  to  any  person  within  its  jurisdiction  tbu 
equal  protection  of  the  laws." 

Also  article  6,  clause  2:  "This  constitution,  and  the  laws  of  the  United  States 
which  shall  be  made  in  pursuance  thereof,  and  all  treaties  made,  or  which  shall 
be  made,  under  the  authority  of  the  United  States,  shall  be  the  supreme  law 
of  the  land;  and  the  judges  in  every  state  shall  be  bound  thereby,  any  thing  in 
the  constitution  or  laws  of  any  state  tc  the  contrary  notwithstanding." 

Amendments  9  and  10:  '-The  enumeration  in  the  constitution  of  certain 
rights  shall  not  be  construed  to  deny  or  disparage  others  retained  by  the 
people." 

"The  powers  not  delegated  to  the  United  States  by  the  constitution,  nor  pro- 
hibited by  it  to  the  states,  are  reserved  to  the  states  respectively,  or  to  the 
people." 

Rule  to  determine  constitutionality  of  act  of  congress.     Is  power  grante<l 
expressly,  or  by  necessary  implication,  in  the  constitution,  to  enact  it? 
If  not,  it  is  unconstitutional. 
47 
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Rule  as  to  act  of  state  legislature.  Is  power  to  enact  such  Islw  forbidden 
by  the  constitution  of  the  state,  or  of  the  United  States,  or  by  treaty, 
or  act  of  congress  passed  in  pursuance  of  the  constitution  of  the  United 
States?     If  not,  such  law  is  constitutional. 

When  a  party  can  not  remove  the  cause.  A  suit  can  not  be  removed 
from  a  state  court,  under  the  act  of  1875,  unless  the  requisite  citizen^ 
ship  of  the  parties  exists,  both  when  the  suit  was  begun  in  the  state 
court  and  when  the  petition  for  removal  was  filed.  Gibson  v.  Bruce, 
108  U.  S.  561 ;  Ackers  v.  Ackers,  117  U.  S.  197 ;  Huston,  etc.,  R.  Co. 
V.  Shirley,  111  V.S.SbS. 

(If  both  parties  reside  in  the  state  where  the  petition  for  removal  is 
filed,  the  cause  can  not  be  removed  to  the  Circuit  Court,  though  they 
may  not  have  been  such  residents  when  the  suit  was  begun  in  the 
state  court.  This  question  could  not  arise  under  the  act  of  1789,  as 
the  petition  for  removal  had  to  be  filed  when  the  defendant  entered 
his  appearance.) 

Removals  tinder  first  clause  of  section  639.  By  the  defendant  "  at  tha 
time  of  entering  his  appearance."  If  the  defendant  wishes  to  save  the 
question  of  jurisdiction  of  his  person  for  decision  by  the  Circuit  Court, 
his  appearance  should  be  limited  thus:  "And  now  comes  the  defend- 
ant, and  appearing  for  no  other  purpose,  files  his  petition,'^  etc. 

Removals  under  second  clause  of  section  639.  "At  any  time  before  the 
trial  or  final  hearing."  "Trial"  refers  to  actions  at  law  only;  "final 
hearing,"  to  cases  in  equity ;  and  "  final"  refers  to  "  trial,"  as  well  as 
to  "  hearing."     Home  Life  Ins.  Co.  v.  Dunn,  19  Wall.  214. 

The  meaning  is,  a  trial  or  heating  on  the  merits,  such  as  results  in 
a  final  judgment  in  an  action  at  law,  and  a  final  decree  in  .a  suit  in 
equity.     lb. 

"Final  trial  or  hearing"  is  that  in  (lie  court  originally  luiving  jurisdiction 
of  the  c'iuse.  A  case  pending  in  an  appellate  tribunal  can  not  be  re- 
moved, for  the  words  "  before  final  trial  or  bearing"  clearly  mean  be- 
fore final  judgment  in  the  court  of  original  jurisdiction  where  the  suit 
is  brought.  Stevenson  v.  Williams,  19  Wall.  572 ;  Lowe  v.  Williams, 
94  U.  S.  650. 

Where,  under  an  act  of  Ohio  to  relieve  District  Courts,  a  party 
could  take  a  second  trial  in  the  same  court,  by  giving  btmd,  etc.,  and 
such  second  trial  was  taken  in  the  case,  the  defendant  was  held  to  be 
entitled  to  remove  the  cause  to  the  Circuit  Court.  Home  Life  Ins.  Co. 
v.  Dunn,  19  Wall.  214. 

At  the  time  of  filing  the  petition  for  removal,  the  case  must  be  ac- 
tually pending  for  trial.      Vannevar  v.  Bryant,  21  Wall.  41. 

Removal  under  third  clause  of  section  639.     "At  any  time  before  Hie  trial 
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QT  final  Iiearing."  A  removal  of  a  cause  from  a  state  court  on  the 
ground  of  local  prejudice  can  only  be  had  where  all  the  parties  to  the 
suit  on  otie  side  are  citizens  of  different  states  from  those  of  the  other 
side.  Jefferson  v.  Driver,  117  U.  S.  272;  Bible  Society  v.  Grtwe,  101 
U.  a  610;  Myers  v.  Simnn,  107  U.  S.  546;  Cambria  Iron  Co.  v.  Ash- 
Imm,  118  U.  S.  54. 

The  provision  as  to  the  removal  of  a  separable  controversy  under 
the  second  subdivision  of  Rev.  Stat.,  section  639,  has  no  application  to 
removals  under  the  tJiird  subdivision  ;  and  tlie  similar  provision  in  the 
act  of  March  3,  1875,  applies  only  to  removals  under  tJiat  act     lb. 

Removal  under  act  of  March  3,  1875.  **  Make  and  file  a  petition  in 
such  suit,  in  such  state  court,  before  or  at  die  term  at  which  such  cause 
covld  be  first  tried,  and  before  the  trial  thereof,  for  the  removal  of  such 
suit  iuto  the  Circuit  Court." 

"The  act  of  1875,  .  .  .  while  superseding,  by  its  general  pro- 
visions, nearly  all  the  removal  statutes,  prescribes  a  rule  which  is 
neither  so  stringent  as  the  act  of  1789,  nor  so  lax  as  those  of  1866  and 
1867.  While  the  party  who  has  a  case  for  removal  is  not  put  to  his 
election  to  exercise  or  abandon  the  right  to  remove  at  the  moment  of 
entering  his  appearance,  he  is  not  permitted  unreasonably  to  delay  his 
election  during  all  the  period  incident  to  the  preparation  of  the  case, 
until  both  parties  find  themselves  in  condition  to  go  to  trial  at  law,  or 
are  ready  for  a  hearing  in  chancery.  The  latter  act  clearly  requires 
more  diligence  in  making  the  election  than  this.  If  it  had  intended 
to  enact  that  the  removing  party  had  until  the  case  was  ready  for  trial 
on  both  sides,  or  was  fully  at  issue.  Or  was  noticed  or  set  down  for  trial, 
it  would  have  been  easy  to  indicate  this  in  words.  The  language, 
however,  which  was  adopted,  means  a  very  different  thing.  It  is  not 
the  tinvs  when  the  case^stands  ready  for  trial  on  the  calendar,  but  the 
term  at  which  it  could  l>e  first  tried.  Not  the  terra  at  which  the 
party  can  no  longer  delay  a  trial,  but  the  term  at  which  it  eoidd 
be  first  tried.  These  words  have  no  meaning  if  they  do  not  mean 
the  first  terra  after  the  commencement  of  the  suit  at  which  a  trial 
was  in  order,  when  such  trial  was  a  thing  which  the  urging  or 
pursuing  party  had  a  right  to  look  for,  and  to  put  his  adversary 
to  a  showing  if  he  desired  a  continuance.  In  the  language  of  this 
court,  'The  election  must  be  made  at  tlie  first  terra  at  which  the  cause 
is  in  law  triable.'  Babbitt  v.  Clark,  103  U.  S.  606.  In  other  words, 
at  that  terra  in  which,  according  to  the  rules  of  procedure  of  the  ourt, 
whether  they  be  statutory  or  rules  of  the  court's  adoption,  the  cause 
would  stand  for  trial  if  the  parties  had  taken  the  usual  steps  as  to 
pleading  and  other  preparations.  Tl\is  t^rra  at  which  the  case  could 
be  first  tried  is  to  be  ascertained  by  these  rules,  and  not  by  the  manner 
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in  which  the  parties  have  complied  with  them,  or  have  beea  excused 
for  non-compliance  bj  the  court  or  by  stipulations  among  themselve3. 
On  this  point  the  language  of  McCrary,  circuit  judge,  in  Murray  v. 
Holden,  1  McCrary,  341,  is  very  pertinent.  *  One  of  the  objects,'  he 
says,  *  of  the  act  of  1875,  was  to  prevent  the  abuses  which  had  been 
practiced  under  the  acts  of  1866  and  1867,  which  allowed  a  removal 
at  any  time  before  tlie  final  hearing.  It  was  evidently  the  purpose 
of  congress  to  fix  an  earlier  and  a  definite  time,  which  would  not  per- 
mit the  litigant  to'  experiment  in  the  state  court  until  satisfied  he  would 
fail  there,  and  then  change  his  forum.  In  all  the  states  there  is  by 
la  w  or  rule  a  trial  term — i.  e. ,  a  terra  at  which  a  cause  may  for  the 
first  time  be  called  for  trial.  In  practice  but  few  contested  cases  are 
tried  at  the  first  term,  and  it  often  happens  that  controversies  arise 
upon  questions  of  pleadings,  so  that,  as  in  this  case,  no  issues  of  fact 
are  joined  at  that  term.  It  is  nevertheless  the  term  at  which,  within 
the  meaning  of  the  law,  such  cases  first  could  be  tried,  and  therefore. 
is  the  term  at  or  before  which  the  petition  for  removal  must  be  filed.' 

"  The  case  of  BahbiM  v.  Clark,  supra,  in  this  court,  is  also  in  point. 
The  court  there  says :  *  The  act  of  congress  does  not  provide  for  the 
removal  of  a  cause  at  the  first  term  at  which  a  trial  can  be  had  on  the 
issues  as  finally  settled  by  leave  of  court  or  otherwise,  but  at  the  first 
term  at  which  the  cause,  as  a  cause,  could  be  tried."*  Opinion  of 
Supreme  Court:  Pvllman  Palace  Car  Co.  v.  Speck,  113  U.  S.  86-87  ; 
Phcenix  Life  Lis.  Co.  v.  Saeitel,  33  O.  S.  278 ;  Bate^  v.  Rxilroad  Co.,  39 
O.  S.  157.  This  case  is  controlled  by  decisions  of  the  Supreme  Court 
of  the  U.  S. 

It  is  again  decided  that  the  words  "  term  at  which  said  cause  could 
be  first  tried  and  before  the  trial  thereof,"  act  of  March  3,  1875,  cli. 
137,  section  3,  18  Stat.  471,  mean  the  first  term  at  which  the  cause  is 
in  law  triable,  i.  e.,  in  which  it  would  stand  for  trial,  if  the  parties  had 
taken  the  usual  steps  as  to  pleadings  and  other  preparations.  Gregory 
V.  Hartley,  113  U.  S.  742.  Also  that  there  can  not  be  a  removal  under 
that  act  after  hearing  on  a  demurrer  to  a  complaint  on  the  ground  that 
it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action.  lb. 
Alley  v.  NoU,  111  U.  S.  472,  and  Sharp  v.  Levy,  112  U.  S.,  affirmed. 

The  act  of  1875  did  not  repeal  or  supersede  other  statutes  on  the 
subject,  except  such  as  are  in  conflict  with  it.  Clause  3,  of  section 
639 — local  prejudice,  etc.,  is  not  repealed,  but  is  still  in  force.  Hess 
V.  Reynolds,  113  U.  S.  73. 

(Act  of  1875,  by  its  general  provisions,  supersedes  nearly  all  the 
removal  statutes.     113  U.  S.  86  ;  Ptdlman,  etc.,  case.) 

A  decree  entered  in  a  state  court  against  A.,  by  default  and  without 
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aervice  of  eummuDs,  was  set  Jiside  on  his  seasonable  application,  and  a 
petition  for  removal  then  filed.  Held  to  be  in  due  time.  HarterY. 
KeriwcJuin,  103  U.  S.  562. 

The  right  t )  remove  a  suit  from  a  state  court  to  a  Circuit  Court  of 
the  United  States,  being  once  lost  by  reason  of  non-user  "  before  or  at 
the  term  at  wliich  said  cause  could  be  first  tried,  aud  before  the  trial 
thereof,"  is  not  revived  by  a  subsequent  amendment  of  the  plea<iings 
which  creates  new  and  different  issues.  Phoenix  Life  Ins.  Co  v.  Walrath, 
117  U.  S.  365. 

When  one  of  the  several  defendants  in  a  suit  on  a  joint  cause  of 
action  in  a  state  court  loses  his  right  to  remove  the  action  into  a  Cir- 
cuit C  );irt  of  the  United  States  by  failing  to  make  the  application  in 
time,  the  right  is  lost  as  to  all;     Fletclier  v.  Haml.t,  116  U.  S.  408. 

Corporations,  created  and  organized  under  the  laws  of  the  United 
States,  under  the  act  of  March  3,  1875,  are  entitled  to  remove  causes 
from  a  state  court  to  a  Circuit  Court  of  tlie  Uuiied  States.  Pacific 
Railroad  Pcmoval  cases,  115  U.  S.  1.     (But  not  banking  corporations.) 

A  suit  pending  before  a  mayor  of  a  city  and  a  jury  to  take  laud  for 
widening  a  street,  etc.,  is  not,  while  i>ending  there,  a  suit  at  law  within 
.the  meaning  of  this  act;  but  is  so  on  appeal,  and  may  then  be  re- 
moved,    lb. 

Separate  controversy  as  to  one  cf  the  parties.  A  purchaser  pendente  lile 
of  real  estate  who  becomes  a  party  to  the  suit  is  subject  to  the  disabili- 
ties of  the  parties  at  the  time  he  comes  in,  in  resj)ect  of  removing  the 
cause  from  a  state  court  to  the  Circuit  Court  of  the  U».ited  States. 
Jeffp-rson  v.  Driver,  117  U.  S.  272. 

A  substituted  party  stands  in  the  shoes  of  him  whose  place  ho  takes, 
and  is  subject  to  all  his  disabilities  as  to  removal.  Cable  v.  Ellis,  110 
U.  S.  389 ;  Houston,  etc.,  P.  Co.  v. Shirley,  111  U.  S.  358. 

The  filing  of  separate  answers  by  several  defendants,  sued  jointly  in 
a  state  court,  on  an  alleged  joint  cause  of  action  in  tort,  in  which  each 
avers  th:it  he  acted  separately  on  his  own  account  and  not  jointly,  in 
the  ants  complained  of,  does  not  divide  the  suit  into  separate  contro- 
versies so  as  to  make  it  removable  into  the  Circuit  Court  of  the  United 
States.  Shane  v.  Anderson,  117  U.  S.  275;  Piriev.  Tvedt,  115  U. 
S.  41;  CorewVinal,  117  U.  S.  347.  Nor  does  a  sejiarate  defense 
when  sued  with  others  on  a  joint  or  a  joint  aud  several  cause  of  action. 
Stann  v.  Xew  York,  115  U.  S.  115. 

A  creditor's  bill  to  subject  incumbered  property  to  the  payment  of 
his  judgment,  by  sale  aud  distribution  of  tiie  proceeds  among  lien-hold- 
exi  according  to  priority,  creates  no  separate  controversy,  within  the 
meaning  of  the  removal  acts,  as  to  the  separate  lieu-bolderj  parties 
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respondent,  although  their  respective  defenses  may  be  separate.  Fv 
delity  Ins.  Co.  v.  Huntington,  117  U.  S.  280. 

Where  a  person  resident  of  the  state  is  a  necessary  party  defendant 
with  one  a  resident  of  another  state,  the  latter  can  not  remove  the  cause. 
Bond  V.  Walker,  117  U.  S.  340  ;  Chicago  &  K  W.  R.  Co.  v.  Crane,  113 
U.  S.  424. 

And  the  right  is  confined  to  parties  actually  interested  iu  the  con- 
troversy.    Ih.;  Crump  v.  Thurber,  115  U.  S.  56. 

After  a  trial  in  the  state  court,  reversal  of  the  judgment  by  an  ap- 
pellate court,  and  remanding  the  cause  for  a  retrial,  it  is  too  late  to 
remove  it  on  the  ground  of  separable  controversy.  Core  v.  Vinal,  117 
U.  S.  347. 

A  removable  suit  under  the  12th  section  of  the  judiciary  act  (see. 
tion  639,  except  clause  3)  mast  be  a  suit  regularly  commenced  by  pro- 
cess served  upon  the  defendant.  Plaintiff,  Avho  has  dismissed  his  action, 
can  not,  under  this  section,  remove  defendant's  counterclaim.  West  v. 
Aurora,  6  Wal.  139. 

A  writ  of  habeas  corpus  is  not  removable  from  a  state  court  into  a 
Circuit  Court  of  the  United  States  under  the  act  of  March  3,  1875,  ch. 
137,  section  2.     Kurtz  v.  3foffit,  115  U.  S.  487. 

Effect  of  removal.  On  filing  the  petition  and  bond  in  a  suit  which  is 
removable,  the  state  court  is  divested  of  jurisdiction,  and  can  not  pro- 
coed  with  the  suit.  Kern  v.  Huidelcoper,  103  U.  S.  485  ;  Dietzsch  v. 
Huidelcoper,  id.  494  ;  Railroad  Co.  v.  Koontz,  104  id.  5  ;  Steamship  Co. 
V.  Tugman,  106  itZ.  118. 

^Vhen  state  court  not  bound  to  surrender  jurisdiction.  A  state  court  is 
not  bound  to  surrender  its  jurisdiction  of  a  suit  ou  petition  for  removal, 
until  a  case  has  been  made  "which  on  its  face  shows  that  the  petitioner 
has  a  right  to  the  transfer;  and  if  it  decides  against  the  removal  and 
proceeds  with  the  cause,  its  ruling  is  reviewable,  after  being  aflSrmed 
by  the  highest  cjurt  in  the  state,  by  the  Supreme  Court  of  the  United 
States.     Stone  v.  South  Carolina,  117  U.  S.  430. 

Issues  of  fact  made  upon  the  petition  for  removal,  when  it  is  suffi- 
cient upon  its  face,  must  be  tried  iu  the  Circuit  Court.  Id.;  Chicago  & 
N.  W.  n.  Co.  V.  Olde,  117  U.  S.  123. 

The  judge  of  the  state  court  must  exe  rcise  a  legal  discretion  as  to 
the  right  claimed.     Gordon  v.  Longest,  16  Pet  97. 

When  a  case  is  properly  removed,  but  the  state  court  nevertheless 
proceeds  with  the  case  and  forces  parties  to  trial,  the  proper  remedy  is 
by  writ  of  error  after  final  judgment,  not  prohibition  or  contempt 
proceedings.     Chesapeake  <&  Ohio  R.  Co.  v.  White,  HI  U.  S.  134. 

After  a  refusal  "of  state  court  to  remove  a  cause,  the  defendant  is 
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not  bound  to  plead  to  the  jurisdiction,  aa  his  claim  is  that  all  proceed- 
ings there  ceased  at  the  filing  of  his  petition.  Kanouse  v.  Aforti/i,  15 
How,  198.  And  a  party  who  is  forced  to  trial  in  the  state  court  after 
failing  in  his  efforts  to  obtain  a  removal,  loses  thereby  none  of  iiis 
rights.     Imuraiice  Go.  v.  Dunn,  19  VVal.  214;  Removal  cases,  100  U. 

5.  457;  Railroad  Co.  v.  M'mimppi,  102  id.  135. 

After  such  removal  is  complete,  and  a  ruling  of  the  state  court  that 
the  suit  is  not  removable,  the  party's  consent  to  an  order  of  reference, 
and  his  contesting  the  case  before  the  referee  and  in  the  courts  of  the 
state,  do  not  restore  jurisdiction  of  the  state  court.  Insurance  Co.  v. 
Dunn,  19  Wal.  214;  Steamship  Co.  v.  Tugman,  106  U.  S.  118. 

Failure  to  file  transcript  in  the  Circuit  Court  within  the  statutory 
time  does  not  restore  jurisdiction  to  the  state  court;  the  Circuit  Court 
must  determine  what  shall  be  done.     Railroad  Co.  v.  Kooniz,  104  U. 

6.  5;  Steamship  Co.  v.  Tugman,  106  id.  118. 

Upon  good  cause  being  shown,  the  entry  in  the  Circuit  Court  at  a 
subsequent  day  than  that  prescribed  by  law  may  be  permitted,  and 
such  good  cause  is  shown  where,  the  petition  having  been  overruled  in 
the  slate  court,  the  petitioner  is  forced  to  trial  there  on  the  merits. 
Railroad  Co.  v.  Koontz,  104  U.  S.  5. 

The  petition.  A  petition  for  removal  is  insufficient  unless  it  sets 
forth,  in  such  form  as  good  pleading  requires,  tlie  essential  facts  en- 
titling the  party  to  the  removal,  which  do  not  otherwise  appear  in  the 
record  of  tlie  case,  and  which  are  conditions  precedent  to  removal. 
Gold-washing  Co.  v.  Keyes,  96  U.  S.  199. 

The  conditions  of  section  2  of  the  act  of  1875  are  indispensable ; 
they  can  not  be  waived,  and  must  be  shown  by  the  record.  Atp-es  v. 
Watson,  113  U.  S.  594.  The  requirements  of  section  3  are  not  juris- 
dictional, and  may  be  waived.  Id.  And  if  the  petition  is  sufficient 
under  one  act,  it  is  immaterial  that  it  refers  to  another  act  only.  Canal 
Street  R.  Co.  v.  HaH,  114  U.  S.  654. 

Objection  that  the  petition  for  removal  was  not  verified  by  oath,  or 
that  there  was  delay  in  filing  it,  may  be  waived  by  the  other  party  by 
delay  in  objecting.     Pacific  R.  Removal  cases,  115  U.  S.  1. 

Clause  2,  section  639,  as  to  removal  of  causes,  was  repealed  by  the 
act  of  March  3,  1875.  Hyde  v.  Ruble,  104  U.  S.  407 ;  Ayres  v.  Wat- 
son, 113  ill.  594. 

Clause  3,  section  639,  is  not  repealed  by  act  of  March  3,  1875. 
Hess  V.  Reynolds,  113  U.  S.  73. 

Remanding  cause.  If  the  case  was  not  properly  removable  from  the 
state  court,  or  the  copy  of  the  record,  etc.,  is  not  filed  in  the  federal 
court  in  time,  the  proper  procedure  is  to  move  in  the  latter  to  remand 
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the  cause  to  the  state  court.  St.  Paul,  etc.,  R.  Co.  v.  McLean,  108  IT. 
S.  212.  And  if  so  remanded,  the  same  party  is  not  entitled  to  file  a 
second  petition  for  removal  on  the  same  ground.     Ih. 

Where  a  motion  was  made  to  remove  a  cause  to  the  Circuit  Court 
of  the  United  States  and  denied,  the  Supreme  Court  of  the  United 
States  may  yet  have  jurisdiction  by  writ  of  error  to  the  highest 
state  court.  Kanouse  v.  Martin,  14  How.  23 ;  Same  v.  Same,  15  How. 
198. 

An  order  of  the  Circuit  Court  remanding  a  cause  to  the  state  court 
is  reviewable  in  the  Supreme  Court  of  the  United  States.  Ayres  v. 
Chicago,  101  U.  S.  184. 

For  further  information,  see  Bump's  Federal  Procedure,  "  Removal 
of  Suits;"  and  Desty's  Federal  Procedure,  "Removal  of  Causes." 

Note. — While  the  Code  states  have  abolished  the  distinctions  between  legal 
and  equitable  proceedings  this,  by  reason  of  the  provisions  of  the  federal  con- 
stitution, can  not  be  done  in  the  federal  courts.  Jones  v.  McMasters,  20  How. 
9;  Oreer  V .  Meyers,  2i  How.  268;  Benneit  v.^Buiterworih,  11  How.  C69;  Rob- 
iuson  V.  Campbell,  3  Wheat.  212;   Thompson  v.  Railroad  Co.,  G  Wal.  134. 

The  forms  and  requisites  of  equity  pleadings  may,  however,  be  presci  ibed,  or 
changed,  as  has  been  done  in  many  respects  by  rules  adopted  by  tlie  Supreme 
Court  of  the  United  Slates.  A  Code  petition  stating  the  cause  of  action  cog- 
nizable by  a  court  of  chancery  and  asking  equitable  relief  could  be  made  suffi- 
cient as  a  pleading.     (See  last  paragraph  of  section  039.) 

In  Gridley  v.  Westbrook,  23  How.  503,  the  Supremo  Court  of  the  United 
States  hold:  "When  proceedings  are  instituted  in  a  state  court,  .  .  .  under 
certain  articles  of  the  Code,  and  then  removed  into  the  United  States  Court,  al- 
though these  proceedings  do  not  conform  to  the  mode  prescribed  for  chancery 
proceedings  in  the  courts  of  the  United  States,  yet,  if  the  pleadings  and  proofs 
show  the  matter  in  dispute  between  the  parties,  this  court  will  adjudicate  the 
questions  which  they  present." 

In  case  the  pleadings  are  not  deemed  sufficient  fully,  fairly,  and  properly  to 
present  the  case  to  the  court,  an  order  may  bo  made  requiring  the  parties  to  re- 
frame  the  pleadings. 

In  other  than  equity  and  admiralty  causes,  the  practice,  pleadings,  and  forma 
and  modes  of  proceeding  in  civil  cases,  in  the  Circuit  and  District  Courts,  con- 
form, as  nearly  as  may  be,  to  those  of  the  state,  at  the  time  in  \\k&  causes  \n  the 
courts  of  record  of  such  state,  any  rule  of  the  court  to  the  contrary  notwith- 
standing.    Revised  Stats.  U.  S.,  section  914. 

In  order  to  preserve  uniformity,  the  following  forms  under  the  fore- 
going provisions  are  taken  from  Bump's  Federal  Procedure,  pp.  907- 
911. 


bbmoval  of  oauses  from  a  state  court,  etc.   746 

Petition  for  Removal. 

rForin  468.     Act  of  March  3,  1875,  g  2.     Bump.] 
Tho  petition  of  A.  B.  respectfully  represents  to  this  honorable  court 
that  your  petitioner,  at  the  time  of  the  commencement  of  this  suit,  vtaa 

and  still  is  a  citizen  of  the  State  of ,  and  that  C.  D.  was  and  still  is 

a  citizen  of  the  State  of [/ier«  in  like  manner  allege  the  citizenship  of  the 

various  parlies  to  the  suit];  that  the  matter  in  dispute  exceeds,  exclusive  of 
costs,  the  sum  of  five  hundred  dollars  [>/  the  right  to  remove  is  claimed  under 
the  constitution,  laws,  or  treaties  of  the  United  States,  set  forth  the  facts  which  show 
tliat  the  suit  so  arises;  or,  that  the  United  States  is  plaintiff  or  petitioner; 
or,  that  there  is  a  controversy  in  this  suit  between  citizens  of  different 
states;  or,  that  there  is  a  controversy  in  this  suit  between  citizens  of  the 
same  state  claiming  lands  under  grants  of  different  states;  or,  citizens  and 
subjects  of  a  foreign  state;  or,  that  there  is  a  controversy  in  this  suit 
which  is  wholly  between  citizens  of  different  states,  and  which  can  be 
fully  determined  by  them]. 

Your  petitioner  makes  nnd  files  herewith  a  bond  with  good  and  suffi- 
cient surety  for  his  entering  into  the  Circuit  Court  of  the  United  States 

for  the  District, Division 'of ,  on  the  first  day  of  its  next 

session  [^or,  within  twenty  days,  if  the  next  session  commences  within  such  period 
of  twenty  dill/si,  a  copy  of  the  record  in  this  suit,  and  for  paying  all  costs 
that  may  be  awarded  by  the  said  Circuit  Court  if  said  Circuit  Court  shall 
hold  that  this  suit  has  been  wrongfully  or  improperly  removed  thereto. 
[//*  special  bail  has  been  required^  add :  and  also  for  his  there  appearing  and 
entering  special  bail.] 

Your  petitioner,  therefore,  prays  this  honorable  court  to  accept  this  pe- 
tition and  said  bond,  and  order  the  transfer  of  said  suit  to  said  Circuit 

Court  of  the  United  States  for  the District, Division  of . 

,  Attorney  for  Petitioner. 

United  States  of  America, District  of ,  ss. 

A.  B.,  being  duly  sworn,  deposes  and  says  that  he  is  the  petitioner 
named  in  the  above  petition,  and  that  he  has  heard  the  same  read  nnd 
knows  the  contents  thereof,  and  that  the  same  is  true  of  his  own  knowl- 
edge.     •  A.  B. 

Subscribed  and  sworn  to  before  me,  this day  of ,  a.  d.  18^. 

[seal]  ,  U.  S.  Commissioner. 

jVb<«. — The  petition  may  bo  verified  before  any  officer  authurizcd  to  adminis- 
ter  oaths. 

(Pdition  wider  section  639,  ci.  2,  is  omitted,  as  UuU  clause  vxu  repealed 
by  the  act  of  March  3,  1875.     Ayres  v.  Watjson,  113  U.  S.  694.) 
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Petition  under  Section  639,  Clause  3.    (In  force.  Hess  v.  Reynolds, 
113  U.  S.  73.    Bump.) 

[Form  469.] 

The  petition  of  A.  B.  respectfully  represents  to  this  honorable  court, 
that,  at  the  time  of  the  commencement  of  this  suit,  he  was  and  still  is  a 

citizen  of  the  State  of ,  and  that  C.  D.  was  and  still  is  a  citizen  of  the 

State  of ,  and  that  the  amount  in  dispute,  exclusive  of  costs,  exceeds  the 

sum  or  value  of  [five  hundred]  dollars;  that  he  files  herewith  an  affidavit 
stating  that  he  has  reason  to  believe,  and  does  believe,  that  from  prejudice 
and  local  influence  he  will  not  be  able  to  obtain  justice  in  this  court. 

Your  petitioner  makes  and  files  herewith  a  bond,  with  good  and  suffi- 
cient surety  for  his  entering  in  the  Circuit  Court  of  the  United  States,  for 

the district, division  of ,  on  the  first  day  of  its  next  session 

[or,  twenty  days,  etc.,  as  in  last  Jorrri],  a  copy  of  the  record  in  this  suit> 
and  for  paying  all  costs  that  may  be  awarded  by  the  said  Circuit  Court, 
if  said  Circuit  Court  shall  hold  that  this  suit  has  been  wrongfully  or  im- 
properly removed  thereto.  \_If  special  ball  lias  been  required,  add :  and  also 
for  his  there  appearing  and  entering  special  bail.] 

Your  petitioner,  therefore,  prays  this  honorable  court  to  accept  his  peti- 
tion and  said  bond,  and  order  the  transfer  of  said  suit  to  said  Circuit 
Court  of  the  United  States  for  the district, division  of . 

[Affidavit  as  in  Form  429.]  ,  Attorney  for  Petitioner. 

■^    Affidavit  of  Prejudice  or  Local  Influence. 

[Form  470.     To  accompany   Form  434.     Bump.] 
A.  B. 

vs. 
C.  D. 
In  the  [hereset/orth  the  name  of  the  court^. 

I,  A,  B.,  being  duly  sworn,  do  say  that  I  am  the  plaintiff  in  the  above 
entitled  cause,  and  that  I  have  reason  to  believe,  and  do  believe,  that  from 
projudice  and  local  influence  I  will  not  be  able  to  obtain  justice  in  said 

[^here  insert  the  name  of  the  court'}.  ,  Petitioner. 

Subscribed  by  the  said  A.  B.,  in  my  presence,  and  by  him  sworn  to  be- 
fore me  at ,  this day  of ,  a.  d.  18 — . 

Bond  for  the  Removal  of  a  Cause  under  the  Act  of  March 

3,  1875. 

[Form  471.    Bump.] 

Know  all  men  by  these  presents,  that ,  as  principal,  and and 

,  as  sureties,  are  held  and  firmly  bound  unto ,  in  the  penal  sum 

of  dollars,  for  the  payment  whereof  well  and  truly  to  be  made  unto 

the  said , heirs,  representatives,  and  assigns,  we  bind  ourselves,  our 
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heirs,  representatives,  and  assigns,  jointly  and  severally,  firmly  by  these 
presents. 

Yet,  upon   these  conditions:  the  said having  petitioned  the 

Court  of County,  State  of ,  for  the  removal  of  a  certain  caus9 

therein  pending,  wherein wasplaintiflF,  and defendant,  to  the  Cir- 

cuit  Court  of  the  United  States  in  and  for  the  district  of . 

Now,  if  the  said ,  your. petitioner,  shall  enter  in  said  Circuit  Court 

of  the  United  States,  on  the  first  day  of  its  next  session,  a  copy  of  the  rec- 
ord in  said  suit,  and  shall  well  and  truly  pay  all  costs  that  may  be  awarded 
by  said  Circuit  Court  of  the  United  States,  if  said  court  shall  hold  that 
said  suit  was  wrongfully  or  improperly  removed  tkereunto  [«/  special 
bail  was  originally  required,  add :  and  shall  then  and  there  appear  and  enter 
special  bail  in  said  suit],  then  this  obligation  to  be  void;  otherwise,  in  full 
force  and  virtue. 

Witness  our  hands  and  seals,  this day  of ,  a.  d.  18 — . 

.[L.g.] 

.[US.] 

.  [L.  8.] 

State  of ,  County  of ,  ss. 

I, ,  of  said  county,  the  surety  named  in  the  foregoing  bond,  being 

duly  sworn,  do  depose  and  say  that  I  am  a  resident  of  the  State  of  , 

and  a  property  holder  therein  ;  that  I  am  worth  the  sum  of dollars, 

over  and  above  all  my  debts  and  liabilities,  and  exclusive  of  property  ex- 
empt by  law  from  execution  {_or,  homestead]  ;  that  I  have  property  in  the 
State  of liable  to  execution  of  the  value  of  more  than  dollars. 

Subscribed   in  my  presence  by ,  and  by  him  sworn  to  before  me, 

this day  of  ,  a.  d.  18 — . 

Order  in  State  Court  Staying  Proceedinqs  on  Removal. 

[Form  472.] 

A.  B. 
No.  — .]  vs. 

a  D. 

The  said ,  having  fully  complied  with  the  laws  of  the  United  States 

in  that  behalf  for  the  removal  of  this  cause  to  the  Circuit  Court  of  the 

United  States,  within  and  for  the district, division  of- ,  it  is 

hereby  ordered  that  all  further  proceedings  in  this  cause  on  the  part  of 
in  this  suit  be  stayed  until  the  further  order  of  this  court 

yote, — The  party  removing  the  cause,  on  filing  a  copy  of  tho  record  in  tho 
Circuit  Court  of  tho  United  States,  should  give  security  for  costs;  and  if  ho  i. 
not  the  plaintiff,  tho  plaintiff  must  also  give  security  for  costs  in  the  Circuit  CourU 

Money,  to  such,  amount  as  the  court  or  clerk  may  require,  may  bo  deposited 
in  li«u  of  giving  personal  security. 


748  code  practice  and  precedents. 

Motion  to  Remand  the  Cause  to  the  State  Court. 

[Form  473.  J 
Circuit  Court  of  the  United  States,  [Sixth]  Circuit,  [Southern]  District 
of  Ohio,  [Western]  Division. 
A.  B.  ] 

No.  — .]  vs.  >  Motion  to  Remand  Cause. 

C.  D.  I 

And  now  comes  the  said  ,  and   moves  the  court  to  remand  this 

cause  to  the  Common  Pleas  Court  of County,  Ohio,  upon  the  grounds 

and  for  the  reasons  following : 

1.  [_Here  state  separately  and  number  the  grounds  to  remand.'} 

,  Attorney  [or,  Solicitor]  for  said . 

Note. —  The  right  of  removal  can  not  be  taken  away  or  abridged  by  a  state. 
A  statute  forbidding  any  foreign  insurance  company  to  do  business  in  a  state 
without  filing  an  agreement  not  to  remove  causes  to  the  Circuit  Court  of  the 
United  States  is  void.    Ins.  Co.  v.  Morse,  20  Wal.  445. 

But  a  condition  may  be  lawfully  imposed  on  a  foreign  insurance  company 
that  its  license  or  permission  to  do« business  in  the  state  will  be  revoked  or  denied 
if  it  does  remove  any  case  against  it  into  the  United  States  courts.  Doyle  v. 
Co7iUnental  Ins.  Co.,  94  U.  S.  535. 

A  state  may  forbid  a  foreign  corporation  from  engaging  in  business  within 
it  entirely,  and  may  revoke  a  license  given  by  it  to  such  corporation  at  any  time, 
and  for  any  reason  deemed  sufficient  by  it. 

Congress  may  prescribe  limitations  as  to  time  for  removal  of  suits  into 
United  States  courts,  and  such  statute  of  limitations  is  binding  on  state  as  well 
as  federal  courts.     Mitchell  v.  Clark,  WQV.^.^ZZ. 


See  Vol.  n.,  p.  1315,  for  act  of  March  3, 1887,  relating  to  "remov- 
als," etc. 
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